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JAMES- ROBERTSON VANN© 4:j-42.4 sso ba ieg Vo adios Bae endear Va Raleigh 
JANE: OATHRYN! -‘V ERDON? a(hcic csehcea dove nd Sohn gate Stes BTR e tee Tate Raleigh 
HEULD. RUNG “WEEKE = <\.ccsca ins hasty be ena aed Wace ee awh oa es Charlotte 
JENNIFER. “WEISS: < igaciu ane -anetawhes 240A s tea toe Yar etee ee og ed ete ee eee Cary 
RICHARD: WoW EUUS: G0 fenuetvateet ees Menenors eee eee taint ed Raleigh 


LICENSED ATTORNEYS 


SUSAN ELIZABETH WILSON ° <casieeid wn to acd kd whee td dou dew ewes Black Mountain 
JAMES BARRETT WILSON, JR. ......... 0.0 cc eee Winston-Salem 
SCOTT  PITZGERALE WYATT occ ecdate-o0,n Glan Shee age Bela eas aes Raleigh 


I, FRED P. ParKER, III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
duly passed the examinations of the Board of Law Examiners as of the 10th day 
of April, 1992, and said persons have been issued license certificates. 


SUSAN HANEY: BARTELS 6.54:4 huceetatet nang eu toes oe eeap eweewe wave Raleigh 
JOHN ROBERT BENNETT AN). s.cisadusivecndeteiyowadiin erative Burlington 
Many .GRAPT“BOVCE: 42555-4445 48d ee Meee nde te ew oe tetas Leake Cary 
PATRICK EUGENE BRADSHAW ..... 0.0.00 cece eect cee e teen eee Pittsboro 
LINDE JHODSON “CARLES. ince csittedlhe eHares Soe ee deka eee eee Charlotte 
STRPHEN: ho CARURY: <sicc-adcsu ama de caw kup Oh MER Sa Oe ee a eeeane dete Charlotte 
IM. (BLAIR OARR - a eu ce ek Rll ok PAE ES ROM ee RO North Miami, Florida 
DORIC: clGWNIN: (COS. nde wap sore tu a erate oe caters eo eed bh ere care dies Asheville 
MICHAEL (SCOTT FOX sciecutewclmegioea ana ahd ops tu te eee Atlanta, Georgia 
DAVID. WAYNE: GILPIN. -¢ od6 <3 pre onda See he ee ae BREESE eS Charlotte 
KAREN: (OWAIM> HAUG: nv 2c cca eet ade tenant a ese aes Ee meg SAS Sneads Ferry 
TRpwes. Ll CHIR. 2 2:0 use eos. o Rare oe ERE Go Moa deus Winston-Salem 
WILLIAM FRANKLIN JOHNSON, JR... 2... es Winston-Salem 
MicHArt:. GERARD: JOHNSTON © j.6f<04-505-4.5% 5460 2G ee phos b REd OMe RRS E EE Durham 
JAMES: MaANE? ova ck oledins toebawada gee tata Os Decatur, Georgia 
PREDERICK.D:. KeUGy - cohen. ds oa vais Swe he ne BOS a od Sein wAS ees Raleigh 
ATLGIRDAS: -JOMAS: KREIVENAS | a cc0i0 se gow cds OKs Uw lowe amen BEY Raleigh 
THOMAS AJOSEPH: GAMB-~. ¢s-taudiertenkagewnr eee wee hae ae BVOMee Eee Z Raleigh 
THOMAS-ARTHUR MCKEAN... ¢.co 544400948 $2 t bbw te Sees ees Atlanta, Georgia 
BLISABETeH ANNE MILDER: 25 eine w nc bs Fa po ace cbse ee ie ee oP Charlotte 
LINDA: PRANCES* NELSON 2.440 i5o1o-25 ee. tine bee ae ad Andean atta dees ee Raleigh 
CHRYSTAL: WALKER: REDOING. 564464 xeesaia wads Sok Khoon Pe ees Greensboro 
EGLYN (ROBERTS. <%402ccheuin ee taeks O4.ale nn ce ae Sw aa San Francisco, California 
JAMES: SE OACCO. ot Xe ca ne RSet aart eee Ree mire hae tant Saw eR ee Chapel Hill 
COABLES. BAILY “TOMM: o2..5)0 ovens Saeed wwe ie Be eet Atlantic, Florida 
WihiAM EDWARD: Zi Surot54040ed beste ot hee hee kiana acti aoe Charlotte 
JUDY HUB  WHISNANT oclciee ce oat Wotnas sabe een ek wees as Chapel Hill 
ON: AG ITE & orevtehntG cw ted oe Re be bate oe Oe ek S Moe Gh hats Durham 
NELL HoLLoway ISELIN WRIGHT ............ 00: cee eee eee nes Charlotte 


Given over my hand and seal of the Board of Law Examiners this the 27th 
day of April, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


I, Frep P. PARKER, III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
were admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 22nd day of May, 1992 and said persons have been issued certificates of 
this Board: 


XXVli 


LICENSED ATTORNEYS 


STEPHEN ‘Ws VOELKER: sduccre-necucupe car ia noone bans Jeffersonville, Indiana 
Applied from the State of Indiana 

MARGO: IEREY:. “EVANS ~ tecu cau u aie ed oben trad be tel yeti doe aaeele ae eds Charlotte 
Applied from the State of Ohio 

BYRON: (Ne “OOHEN? ocak iene eee Pr on eRe pens team See seadas Brown Summit 
Applied from the State of Ohio 

RAYFORD ALLEN MEANS ..............--2000 eee cus Philadelphia, Pennsylvania 


Applied from the State of Pennsylvania 


Given over my hand and seal of the Board of Law Examiners this the 29th 
day of May, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
were admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 29th day of May, 1992 and said persons have been issued certificates of 
this Board: 


MICHAEG. “Gu STEIN, acs choniuseeesancckeueast eee eeates Wrightsville Beach 
Applied from the State of Texas 

CHARLES DAVID MORRISON so.:004 6 fo dwae cw sew seeds cued s4ee tatae ws a wes Raleigh 
Applied from the State of Tennessee 

JOHN. Ss BOWLER aon caucd ce ede eam epee ls cade es bare whe AD ewe Be oes Cary 


Applied from the State of New York 


Given over my hand and seal of the Board of Law Examiners this the 8th 
day of June, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


I, FRED P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named person 
was admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 10th day of July, 1992 and said person has been issued certificate of this Board: 


RONALD: te “DAVIS: sire. inna hae anon Bua nds eth DRE ee Midland, Michigan 
Applied from the State of Michigan 


Given over my hand and seal of the Board of Law Examiners this the 20th 
day of July, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


XXVHi 


LICENSED ATTORNEYS 


I, Frep P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named person 
was admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 31st day of July, 1992 and said person has been issued certificate of this Board: 


STEPHEN ~J5. GZRABENSTEIN 66.75 5936604. 046084aueer dima aends aan Asheville 
Applied from the State of Tennessee and the District of Columbia 


Given over my hand and seal of the Board of Law Examiners this the 3rd 
day of August, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


I, FreD P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
were admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 31st day of July, 1992 and said persons have been issued certificates of 
this Board: 


KAREN: FRANCES. CARUSO: “sce ee ce34 eee ce muted Ret ee dora wee oes Chapel Hill 
Applied from the State of Connecticut 

JOANN Ac: (PELD xij udusa pees oe 4athe be ah sehen ees West Hills, New York 
Applied from the State of New York 

JOHN RICHARD FLETCHER ......... 0.00 ccc eee cece e rene eee Norfolk, Virginia 
Applied from the State of Virginia 

CHIRGE. ‘OUIUGO: KAU: face 85 S52 Boers bcos teed oe eles Cee eee tes Charlotte 
Applied from the State of New York 

GABY.B.. WILCOX: « <0%4 en6¢eanans Chie aot eee Washington, District of Columbia 
Applied from the State of Oklahoma and the District of Columbia 

MARIANNE. “Ei, DERESCO: s:ccia cto teria. ed aioe Oe eee ee Carrboro 
Applied from the State of Pennsylvania 

VEDIA: JONES-RICHARDSON: axtacutwaeaa iio Tid tabs dig eaad Wiis Paes Durham 


Applied from the State of Illinois 


Given over my hand and seal of the Board of Law Examiners this the 12th 
day of August, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 


I, Frep P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
duly passed the examinations of the Board of Law Examiners as of the 22nd 
day of August, 1992, and said persons have been issued license certificates. 


AMELIA HOPE ADAMS ............ 00 cc eee cece eee een eas Gainesville, Florida 
VICTORIA: SUZANNE. AIKEN 4 4.6.c.ueusedn (hace erie deed eae ae aga was Rockingham 


LICENSED ATTORNEYS 


JULIEY ANN, AGAGNA: 4:5')4 i. cc Goat aeeiin mene narsde aeRO itary goer tetrs Raleigh 
AUBERT P: AUGUAN xtc. hee Een he Re BO 2 Bee ele ee ee Mint Hill 
Pet IGE ALLEN AV: 662456 650 4.00 pdeord bE eORales Ban oe ea Aue es Raleigh 
KEITH: WAYNE“ ALLEN 25.6c60454052405n Doce pare ds Pin he eee ha wees Durham 
WALKER GER: ARUEN: UD ¢ ocs cadetiudotavcea se ueaneimum deen aee Se Greenville 
STEPHEN -DAVID: ALLRED® 42.2 42.455.4) ovina cls eh obln Oe ed Rated d anes Charlotte 
CARL: SPENCER “ALRIDGB.ID va.ne5 ndencéaaleaa cn ad Roe Loew ete SS Healecees Gastonia 
JOHN RAYMOND ANDERSON ......... 0000 cece eee eee eee e eens Charlotte 
THOMAS: DAVID: “ANGGIM “sc4.cal.zadaced ee eed elo SiR an etek pan Northside 
PHILLIP JAMES: ANTHONY: “cedure dt nua $4 4on om wk EP eee Fayetteville 
JULIA. ‘CARDWELL. -ARCHER® 25 4¢25¥ een en ee kcan eae ee eee Winston-Salem 
MICHAEL “THOMAS -ARCHEY  d5.<4. 66 abo e466 4a AG 44S Soe waww Ra eee Sar Greensboro 
BRIAN: “THOMAS A TRINSON 22.2.2 sc yen og ets ei Rae eee aes SSeS a Pea Greenville 
GOUIN| GK ENT AUSTIN - 2-2 canine ied Mat anl Cte a a ha baraces tear nearer Durham 
BLIZABETH. LEE-CAVANT * ws cc-soc00e cede neo wne dice he hes bow eo’ Bladenboro 
BUXTON. REED BAILDY 3h 24.5 ete d hee ak MEE SR OS a Pious SRA Chapel Hill 
GLENN DeEMarcus WHITMAN BAIRD ...............005- Sacramento, California 
BLIZABETH: ASHLEY = BAKER@ cadence 8 Hew OOS Reto BND S6 4 wae OE Sanford 
WIS MARIE: -BALDANTING, dvhstiast cian taster mae avin et tae aah Wilmington 
MICHABRL- GE WIS: BARBER: -2siccca ce kw bd was EM ee ae een ee hd Greensboro 
PATRICIA: Gz JBAREY gu Seu ntewtiet eee Res oe ee ee obese Reulaeh Raleigh 
THISA’ DIANE SRAM. gti o0d jut ach a hetivieh abet a Mis Cet ce ata aed co aa ae EN Gastonia 
RICHARD: KUGENE:. BEAM, Rex ihn oGhedwekew ote e Rae Oe OR BEE Kannapolis 
LOgl. BROOKS -BECKER. 2c. conrseetRatagtetes eee geietsul se come mey s Riegelwood 
EDWARD JAMES BEDFORD ........... 0000 e eee eee eees Catonsville, Maryland 
SULTED UVNN: CBRL. 22.025 e6hce0e0 so he ee eee RE Ana ee eb oes Garner 
LPSsuin EDEN OHUPACK: DEEL 264 532neeesdnodads err anenis a eeet Chapel Hill 
VIRGINIA CAMPEN BENNETT ........0.. 00. cee e cece eee eee een nes Durham 
LEE CHRISAWN: BENTUBY 33600 ecid ous be eo a rena ell ea awe ok aa Wilkesboro 
DAVID.-WOODSON BERRY 443 ¢e5nec0xfseesohiwe Jeon yachts wwsdegasd Fayetteville 
JOHN (BARRY BETTS: 26-445 cersomed Datos aw te I ea Sn Oe EES Raleigh 
A: CITE NS: Re heh ee ho oe oe hats eet catered ca eae ace ee ae Durham 
KEITH ANDREW BISHOP .........0.. 00: cece eee eee tenet eens Durham 
MELISSA ‘GEROCK .BLACKEREY << 45 ¢dc0vacimmesinaunnneewses 4amenwe New Bern 
ROBERT BRITTAIN BLACKERBY ..........0.. 00000. c eee eee ene New Bern 
DAVID JBL AK EGY: fu cee ret bps Os Bar APS: CUMS Ce Ee oi, eA Durham 
WILLIAM WOOTEN BLAND ............. 0c cece eee eee eee eee eee Goldsboro 
MARGARET - MARIE: /BLEDSOB? sib2.6i oe dee Rhos ee Ades ee ee RS Charlotte 
STEVEN: We SBIERVING: (> awa ics hh eee swears bors bas a od ows Meth s Pinehurst 
ANGEGA. -CHRISTINE: BLOW) 3 é.s0ec audio ind) Ce oe ceae ou ase va ones Winston-Salem 
ROBERT SCOTT .BOATWRIGHT © e334. eit sows tneeud ete aioneaus Waynesville 
AMY: SLIZABETH “BOENING® a3.cc obec ata deareeduehadneaw eae ee Gea Chapel Hill 
STEPHEN® [> BOONE: 3. 2cccac ane eave tee tes A he ee ee wane oe Buies Creek 
JULIE: JOHNSTON BORDEN | 46, 5 here weed aie alae ER Le EY oR Durham 
MARILYN OLIVIA BOWENS .........0.0 00000 cee eee e eens Madison, Wisconsin 
AURA. (GRACE: BOYCE, cnnstonPore <axVaese new wae acu tenes eee. Raleigh 
GEORGE GALEN: BRADDY: 22.3 nc. csiagu aa We ene ee arn Cee Goa Damian ENE Washington 
GAIL. WO00D: BREDEHOERT. xan cae sa eke Weis imdeuinseuneee sree Chapel Hill 
ELIZABETH SANDERS BREWINGTON .......... 00.0 cece eee eee ees Greensboro 
MICHAEL BARNARD BRIDGES ......... 0.00. e eee e eens Sarasota, Florida 
KEVIN: Me BRINGEWATT 30 3:eec0 54) bi 4eed 26S eee had p82 ON bao ee es Chapel Hill 


LICENSED ATTORNEYS 


MARTIN: ‘HAG BRINKGSY 4:43740vuei eves d aoceare pees eae ee Morganton 
KATHERINE WINIFRED BRITT .................. te Sekomtonda euney ae Slee ate Wilmington 
REBECCA}. “BRITTON bos 88cnem nee eee ee ee eta ee AS aS Buies Creek 
PAUL. BURGESS: BROCK. i435 Sctn de o2 Re wt he ee ee EOS Sas ORAS Durham 
Late MICHELES: BROKER 63.0003 soso oS £4 Sh. os SUC AE ie Coe 8A Asheville 
DARRYE RAY BROWN 646. Sac ils cath e-acede ote Rs Deere ed ee thes Marion 
DAVID: LEONARD: BROWN: «62.¢%466.0045 daceaced Ga AON AGS are ee Yadkinville 
STEPHANIE Js BROWN as ho exe mca eI Se ph Rhee awd Hate ea Gee wawravers Raleigh 
PAUL. PRESSLY BROWNE: 6.264450 58 Bongack dance tls KE Re et Charlotte 
KIMBERLY ‘WALKER: BRYAN: 62-30 die weal eerie ta ear ee iow UR ae Raleigh 
ADAM. WILLIAM: BUU oa 2 schol BES SST EER EPA wD O GEREN AE aS Asheville 
JANE: -PRANCHS- BURKE~ ot cs0 5h ie a es i he Sachs Fh ee ees Durham 
WELDON MARK “BURNETTE: 46cscne deco eiled eh Saliee 9S clas RRS ERS Lewisville 
MARGERY ANNE BURRIS: 5 85 leds Schwa ES Rw Oe ee ira &, WA Charlotte 
MICHABI LIOTHARY BURT 664-4.0 00 Rach tee Dae oh ew Sandee led ote Charlotte 
Tals. KGLAZA BETH BURTON ~ 6 s/c bcccdee fire eee we eR om eG ae Durham 
GHRISTINE: Bi BUTLER: 4%. 6va-04s-oseale olan bak BER ERR ee Te ew ed Ns Durham 
PaAtricr “GEE: BYKER otc <iavscbis deena a pee cee Ge Seber ee. Chapel Hill 
GLORTA MARIA. (CABADA-LEMAN | 604 cnn dae woe law hed sa geo Peer ee aes Durham 
HucH BROWN CAMPBELL, III .............. 00.0000 eee eee Winston-Salem 
JENNIFER: (CAMPBEUD- |x ¢ 25.4.5 fas als wee ws ES oe ROT STRSTR es Charlotte 
ROBERT “EARL CAMPBELL: gavin Ses edu tek nda Sa ga * AAS E NEED Taylorsville 
RONALD: ODEUE. CARDWELL .4. 45. G00 sce end otis debe Sa Oe oa ewes Greensboro 
TERR LYNN. STROTHER: “CARPENTER? 044.000 .005344s ee tke eh teas oad eek Apex 
JONATHAN? PAUL CUARR 4.0-0s 8 cath yaar peace Vn watt tes pis Raleigh 
CUNTHIA: *Y.. SOARROLL: .. 6.ctear oho te Ot oe Bee ee Ree a Sai ee a New Bern 
LISA SANNE CARTIER: 23k ott hee Gated ROS Were Tle tea a A SRE ESS Rock Hill 
MARK: FRANKUIN “CARTER 244.4 v0.05 4.ccee Vo erg ee iaaete ieee ein Wilmington 
MICHAEG. JEFFREY (CASSIDY: Vus...4ch ieee Ee 4 eek ee Ba oe a Madison 
DAVID: LOHR: CHOI 0.24 cs aac ea ar hee Lathes pee en aed neds Lexington 
Harry W. R. CHAMBERLAIN, II ................-..-5 Los Angeles, California 
CATHERINE. LOUISE “CLARK: 410% Ai. vised Coy seth ee ed ete age geese Wilmington 
JENNIFER dos CUBEAND: <.iva 434.064 Se be owe oe Rad hao Winston-Salem 
BARAY: 60 COBBS honk ba dete niehin ale ar Maia Aa PR aT S: Ge aed Elizabeth City 
SoEPHEN ‘MICHAEL COE  <s40.64500 eido4-4a4ie et ia Oren Eee Advance 
SAMUEL JENNINGS COLE: LD. 0c4.d05 3400 PERL AI ASK oe Ch PEP Sass Raleigh 
ROSHANNA. ‘COLUING: ... cas asadeunyed ceded idaho eee eta ee Wilmington 
SUSAN GAIL? GCOLLING ~) cord awd bey hee h ce ews aaNet eee MEER Faison 
PATSY ANNE (GOO vig pink deta oh es eee ee See ara Ven coe aa Angier 
JASON -PAUL (COOPER: (itches een hee els oe ba Li dwt ee hae Charlotte 
DAVID Ge CORDES. xelse i hve es Ce i ea AOE EOE TE As ER ES Charlotte 
KELUIE ANN (COSGROVE. .ci:nataer Aenea eee ne tak gees eee Nema’ Raleigh 
Liwoee: GG “COVINGTON: 4 bac sire ooo oc woe ttid sh oat sa han eneeen . Charlotte 
MICHELLE SHAWN CRABTREE ........-.-.+-++-05: Lake Wylie, South Carolina 
CHARUMS- EVERETT’ (ORAPT: 602) 442-504 cools oe VER rare oa Ee rae Chapel Hill 
ICATHUEEN. Me (ORAPSE: oo she iranh Cieteecie tated eho dase ie ke od a Oe Reidsville 
MARCELINA KS (ORIBCO! op ae SA iE oer OOo EES DEAE Beth Ba Oe ee Sa Durham 
WINSTON (BOYD CRISE tn 6.) ts een Fe hog Ss he eons e RPT E EES Chapel Hill 
JAMES: AGAN “CROUCH, cuiizcudoe tsk 1tieeeaw Fees Oneal eae dete ea Raleigh 
HORACE: “CRUMP -20cce 55 ods Rothe eer taced ee oud ea ake Birmingham, Alabama 
TRACY CHAPPELL: (CURTNER: acsa4ciad ew ore sawers aoe keen ies Rew Chapel Hill 


LICENSED ATTORNEYS 


WILLIAM SPENCER DANIELS ........... Sed ies, dota ct ia chshactcd a ied actae tha as etantetaks Manteo 
CAROL HAMMARSTROM DAVIES .......... 2.0000 cece eee eee eee een Chapel Hill 
THOMAS Tx DIAVIS® gic sa bale dire SS ba Se eh eee REY Se es wae ORE Durham 
DARREN MICHAEL. DAWSON. so40-¢5¢é50)40%4 beeen Soe ene Sse ke sere. Greenville 
PETER: [i (DELORIBR: 36 5500055.5.5.94 0.54 Bea 8 nce ae tk ena aw tae Angier 
ROBERT: -W. DICKERSON. 4.665.655 Keeo he Ostet eee eS GOR eS Ce a as Winston-Salem 
DAs. A. DILVARD > tsc0n tell annie ores ee aie ead as Fae as Kannapolis 
JESSE “RAY DILLARD. JR) Sas booed aden kei AO heeeee seas Miami, Florida 
WINIFRED:-HELEN - DILLON: © 2s S4na's bc a. avin be CEN SESSA Rw? Oia we ees Raleigh 
PARIS: -(C.. "DIXON: QIRY. 9 oco ee ere A hat ie a Bes See en Cee ees Goldsboro 
MARY (ALICE -DIXON> ospccjeee bree wae ee ee ede lad dee oe ne Winston-Salem 
DAVID ‘SCOTT: ‘DOHERTY: .4c4ceberot thee ce cuee Bebo e eeu ae Winston-Salem 
KARIN. “PRISCILDA. DOVEY> of.c35-02%.0igexcxdess pease tee awes Baltimore, Maryland 
Li, “RAGAN JOUDDEM: -s.chtons, osc 8 bP eee ee wk rs he Ew ae ORE ee Winston-Salem 
HENRY OSBOURNE DUNBAR, JR. ... 1. ee ce eee nee Buies Creek 
JAMES: MICHAEL. DUNCAN v.c5t:0s's aw adodae cdenaise oan Poss Saas Se eee Raleigh 
Re. PATRICK DURKING %).8 4:06 cok valent oa SD Bae ee POE ee eae AAR Be EN be eG Cary 
DAVID: (CHARDES TOAGAN -ficants cs case Oe alaawie es anaes Ria Winston-Salem 
FARLEIGH HAILES EARHART .........0 0c cc cece eect eecceees Washington, D.C. 
MELANY KAY EARNHARDT ......... 0.0 ccc cece ee eee eee eens Chapel Hill 
JOHN KENNETH BASON .. 0... ccc ccc eee ee ene reece news nee eneuees Sanford 
ROBERT NATHANIEL EXSDER. <4c.¢6556:55.04.45 40002040 a0beeSHeceedeess Chapel Hill 
SANDRA Fos LIS: ec -a.ciiededte a-goeancmitns S dab he @dnatee aw a hg ae en Se ane Durham 
ROBERT CREWS ENOCHS .......... ccc eee ect e eet e tas Greensboro 
DON “TOLBERT EVANS Re cich6606 4005 ie baie br doe diea eh ade Rocky Mount 
RICHARD SCOTT (FARRIS? .:4¢5 040504 06 bd oe ee wens fodw Mead 2 Marshville 
SABRINA CORNELIA CARRIE FEDEL ..........00.. ccc cece eeu Emerald Isle 
KRIS) JOHN VPELTHOUSEN 205 045055. dnb oy R AUS Rates eee 4 Gen Re Kitty Hawk 
CHRISTOPHER CARY FIALKO ....062 2600 bc ce ec ced eau ee abe esas wees Charlotte 
WILLIAM. ‘CORBETT’ ‘PIBLDS; JR. sciaescinsa canes overs asas VIA08 Red Springs 
KENYANN G. BROWN FLIPPIN ......0...0 0.0 c cece cee eee eens Durham 
JOHN ANDREW FOLMAR® 000 é00%05 6.00456: Pa bale wad ee Rae eh a Or era as Advance 
MIRIAM: ‘SHINN: -PORBIS | x: sg 65 foe RE oo ee Greensboro 
KENT CONRAD FORD: g.55 sie bos, Hos he ee ee ae bs NS Kernersville 
CONSTANCE “LOUISE : POSTER iin ovek ati ee as LE Elizabeth City 
TORIC: PASON FOSTER: ic ccd cewek aban ew wae dns Williamsville, New York 
ROBERT WIER-FRANKUIN: 2:04. 44.6..0d.0604 Boh died hoa dae oa Sl eae eae ad act Raleigh 
AMY. BETH FREEDMAN: ‘4.02 2\0.4.240.054<adcananede cee rene eee ee Chapel Hill 
MARTHA: :C PAN PRISON 93.5 j4.0aenidS6sturaeuuiteiew orate oe eaae Raleigh 
ELIZABETH AYN FROEHLING ......0. 0:6 ccc cveevcvsvetvousueneeres Chapel Hill 
WALTER SCOTT FULLER .............e ccc cece eect eee e tenn ee een Greensboro 
THOMAS FRANKLIN GABRIEL ........ 0000 cc cece ee ee eee Durham 
STEVEN DWIGHT GARDNER ........... 0 cee cece cece ee eee eee vest enes Charlotte 
JAMES MICHAEL: (GAY A024 eh de anu ie cane fone keh are Bare Chapel Hill 
CHRISTOPHER. BYRON: GENTRY -.o-esie tata ien kid eet de lia kaa eesaes Lexington 
MARY ELIZABETH GAGER GODFREY ........... 00. cee eee eee eee Asheville 
Je, (BRENT GODWIN ei 230 boxe ne ha eae un nedeee hg a debe ee tarts Selma 
JENNIFER ADRIANE SANCHEZ GOEBEL .......... 0.00 cece eee een Carrboro 
LAWRENCE JOSEPH GOLDMAN ..........- 00 cee eee ene enes Shreveport, Louisiana 
KATHERINE WIGGINS GOODSON ........ 0.00: cee ee eee ees Greensboro 
GEORGE WAYNE GOODWIN ..... 1. cc eee ee eens Hamlet 
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SAMUEL STEPHEN GOODWIN, JR... 0... ee eee Monroe 
GUY Rie SOSNELL: ood eek ri iGe eet eta eae eps Cape Girardeau, Missouri 
ROBERT. 3H. GOURLEY. URe 265, n0e mete eon Ek Hone OR alo ed- eee Raw Ook aioe Carrboro 
GENA: HUNTER “GRAHAM: S.auea-v54 see Ghote ade edhe nean a daa aes Charlotte 
GEOPFREY ‘la. (GRAHAM ¢.4.04 d0 4 58 tthe ae ea de Rake ORS SEES CO Fuquay-Varina 
JOHN hic GREON, JR? saison a chatod aida eure ees aw Be eaten ary wis te ee Raleigh 
RICHARD FRANCIS GREEN .......... 00000 e eevee Mt. Lake Park, Maryland 
VIRGINIA “ANNA: (GREEN. ice cdantiiiaveceaieds eae baat ylen Oak aoa Chapel Hill 
FRANCES: HIBATHER GRIFFIN “cad ds too 6000 vo eee ea th bd ade ne eee Carrboro 
WEARY “LYNNE “GRIGG: 3. Jaw sduainy os ealad sac G a ON Pea eee eR Ne Charlotte 
ISAs. DUREY (GRISWOLD: «2s aaltepet eee aha ers Raleigh 
KIMBERLY ANNE YARGER GROSS .........000 0: ccc cece cee eee eee tenes Durham 
JUDITH UKRATZ (GUIBERT 03.625 ben vce he OEY ae ae Oh bos Re OSE Chapel Hill 
TIMOTHY Ac CGUNTHER. 2254 32st boc mamheeahs ene cml eee neh eas Raleigh 
JOHN: “BRADLEY SGUPTON ices on Cokie hese ete tA piesa ae hee ea male NES Raleigh 
SUSAN HEATHER HABERBERGER ......... 0.000 e cece eee ete ences Apex 
ALEX: OHN: TIAGAN: 3 22565 cera wicce yet cale bey SEG Ade 5 eS Cary 
STEVEN GORDON SHAME: 4.9.44 645-54 nah wdonwy 4 enw dep eho Tea ed Be Chapel Hill 
GLENDA LUEIGANI. HAMILTON: .4).2.020.05 2254 249 bebe eee ee ee eee ess Raleigh 
JAMES“SCOTT HAMPTON: (ooh cara d len nok erent waa ote ete dees tae ais Charlotte 
TRACY. 4Lic ‘HAMRICK 24i0 ux hoot Lhe oo eel oc nn oun Coe otasesss aes Cary 
DANA ELIZABETH HANDY ............0. 0.004 c cee cen Midlothian, Virginia 
ANDREW HADLEY HANFORD ...........0 00 cece eee ens Graham 
JEPPREY: “OCOTT TLANVEYS 5296 b6-Ko ed arate dihacnt a Cae Lad bi Rhee EPP Hickory 
GRANT: ALAN: FIARBRECHT: i. css se Penh Udine Se GRAS TAR ee ee od ee Charlotte 
GLEN KIRKLAND: HARDYMON. 4.6 04:0c05 446440048 S44 Gaede ae ewes Greensboro 
ANNE ROWLETT HARRIS 1.0.0... 00000 c ccc te eee eens Charlotte 
DARREN 195 HART ‘sic tad weg sede Oe Ma saees btm ed Medea SaaS Wilmington 
SCOTT CHRISTOPHER HART os sc koe c ie wen ee es PbS ea oe EEE EER TENS Greenville 
PHILLIP HOWARD HAYES, AiR: 60340%4.08t Chae iw tea ews toes us Kill Devil Hills 
TALEY -WAGSON: “EA AYNES oc fy b33 ceca he Cue tN eG babies SKS Se Hendersonville 
KENNETH OUARKE BAY WOODE to: dor SA A A hale we cored GE GN eae me Raleigh 
HOWARD: (BRENT HELMS” 24.640 358 2aclal Gur. she nee x RRA ee BA AP ee Re ea Raleigh 
IND A “TO VELY GHEGMS:, se ieascadp sec scaneuia ad 7 Oi aod SHS OREN AS Vinee aS 2058 Raleigh 
MICHELLE “SPARROW JHELMS: « ces ds oes cic een Powe OSeunsd awed eae es Carrboro 
URSULA MARIE HENNINGER ..........0 00000 cece cee eee ees Winston-Salem 
GREGORY DENT HENSHAW ........... 0.000: ccc teen Winston-Salem 
JEFFREY AGAN: HENSON ©.c40.5 5545 ped4 4 iit dadtere nh eutecn Bowie, Maryland 
ANN SIGORAINE (ESTER “dec wsatot tau. earn eet dae hs pe ds eat eh Raleigh 
JOHN ATA SELIG 4, 505 5 oS rents Pie Gest tas Wa eh oe ned ae eagles Whiteville 
DANIEL - By TRIG (ono white ee hah he EE He the Dee ee ae ess Chapel Hill 
ERIC -WAGGACE-TINSON: o. ts-025 das nie. e. bb Od ae Medes e Re eRe ie Chapel Hill 
Li. ROBERT: HUBSON ° (sigs Sol eG de ee ee ee a Ore ee ERR Oo Raleigh 
DANIEL: MGGAUI- “HOCKADAY © ri: 2403 tens hie pie Disb Ga dub Recut ee alecyae Burnsville 
MICHAEL TERRY HODGES .......... 00: ccc cee eee eens Durham 
GREGORY GERALD HOLLAND ............. 00000: cucu eee Jonesboro, Georgia 
RUSSELY. “JOSEPH: "HOLLERS). [11-4006 cited ise Se AR Oe ee ec Candor 
ANNE (LOVELACE HOLLOWAY. ates afachua kia ees case ie a peiaes Chapel Hill 
JOHBN: "TV; “HONEY CUT) .i:4.c.ch0 tea dit dhe aden aeRO K ED ons Rad AAT ae A Durham 
Kim: BULEN HOSTRETTER: c:sis Gas. FS AGRA Hide RorhG HA AE EASA ETERS Cary 
MARGARET MARY KOSELKA HOWES ........... 00000 cece eee eee Durham 
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IN SRUBBARD: ice dances Gat hd a don aay eel ele ane eS RUE Cae es Durham 
DAVID: GAUHON JHUPFSTETLUBR: sc. iisiudevd-ad3ord oh Raa ee ed ds on Re Reos Charlotte 
CHARLTON DEWITT HUNLEY ........... ccc ccc eee teeter renee Charlotte 
SUSAN ELIZABETH HYATT .......... Teh ae Ae ee tiah dh aoe Ns gd echt antec St Fayetteville 
WILTON: BROWNE: ‘HYMAN > Visdiag zlars doe eine ee peewee ees Laurinburg 
BRADFORD:-E.; ICARD: s2cy cv eichutgaone le pee tpi Sag SASS a dees Kannapolis 
JENNEER: bic. INGRAM -<a5tcnctatacige dita tank Raveoch wn me Ew Led i RA CRON Raleigh 
PHILIP’ RANDOLPH A[SUBY: > usted sieeetcin Rabe ade tag eee oras Raleigh 
GARY JAMES J ALUVKAL 072.85 4k SEERER EV GOR EIA NDE ORR EE EOS Raleigh 
NATHANIEL THEODORE JAMES ........... 2.0.0 cece eee neeen Bealeton, Virginia 
JAMES. HLAMIGTON: aENKING - +Q4:0ninewaren eto. bhatt’ Mera aca @ wide etna, LE Biscoe 
ROBERT OTIS JENKINS ....... 0.00. c cece eee eens pti nateradcutes Chapel Hill 
STEPHANIE “THOMAS JENKINS: 6 6)h6:hds do S05 bi ee eek Oa Reh Gees New Bern 
MARK. "TATE -JERNIGAN io 54 ecu. tiwgadidaeky satura Nee nee Rede eats Lillington 
GECIATA- aJOHNSON: “eordcis aunty Sie ea eel a Bekah ee ea ee bade Rees has Asheville 
ESRMA: di: OHNGON. alu pbs 5.404 Oar he kite ed hen, RPG Cdles we Bees a Wilmington 
JAMES THEODORE JOHNSON ....... 0.0 e cece ee eee eee enee Chapel Hill 
JANE MILEER: SIOHNSON: o%:g op Sec eo-neaeinetee Bre Wane sew Ow ee es Charlotte 
DAK EVIN: a ONES... cso eoisiee £6 2G Ch ENSUE he ote He Pi RSS Morehead City 
KIMBERLY .JONITA, JONES coe uou daw kode $aaaae ean een ta Res Lumberton 
GARISSA: BETH? JONES: ..6c5 554. vo ehh eh een od eh akc Re wee Dee eS Greensboro 
LINDA. FAWKES AJONES: 4: he0/h sees ea Ss AAR Ee eee OS Arden 
IGHAEL. ALLEN -J ONES > sire id ace ate ee a ne 8 Re ee Durham 
FREDERICK REYNOLDS JORGENSON ...... ccc cece eee eee eens Charlotte 
CHARLES. THOMAS J OYNER)..0-f0.3%0 a9 20¥5. 015A oo hee he FS ee eR Raleigh 
JIMMY HATHAWAY JOYNER, JR. ow... ee ene New Bern 
TONU THOMAS KANGUR, JR. .... cc teenies Fuquay-Varina 
WILLIAM “STERDE: KANICH: cas nsae giana oh-cgsRbw dD Wt ig Reenatyie Gogetete Sees Raleigh 
ALICE--MARIB: BITE oon kve-c de dik waotoree a wacne path ee bay oh hed Ge Charlotte 
DAYNA: 210) TSU easiest ate ed x 0S oe ci eG ele Mie Ge gue ER eS Greensboro 
ELIZABETH P. KENNEDY-GURNEE ........ 00-00 cece eens Fayetteville 
JAMES: -YANCEY KERR. UD 63.5.3.0s:ia-ea seca waa etd Bee ates Pa wees Goldsboro 
SPENCER GRAY FREY: aU Ree oi eo ia ee heehee ee BORE Se ee ee Dobson 
dé ORIG> KINDBERG” 2.4crnabaitylcccatabiddinnd tenes om Sha weca Jee Wilmington 
F:LEANOR GATES KINNAIRD ....... 00. c eee tee eee eee ees Carrboro 
DAVID ALLEN. KIRKBRIDE -bo5.25..30 52 Cle ed aout DONE bes een Bees BY Raleigh 
THOMAS BARSTOW KOBRIN ........ 0c cece eee ee eee eee eee nes Mebane 
CORDEEN: KOCHANEK .caiciks dos do ohare oe bles oe oe eee ae ae eet Winston-Salem 
ROY COHUBR: 34.5405 epee daca t kono dats we eve dae San Diego, California 
JOSHUA MARK KRASNER ....... 00... eee eee eee eee ee nes Winston-Salem 
HOWARD: ARTHUR AKUREA shia hte sa bee tae ed ot a eee ee eS Chapel Hill 
SHARRON CASANDRA MANN KURTZ ....... 00.0.0 ccc eens Burlington 
NOELLE: ELIZABETH DLAMBERT ~s.0 6o.ss oi Sei oak ee Mos Sh PONS Charlotte 
JEFFRY WILLARD LANGENDERFER ..........000 0 ccc e eee eens Durham 
DENA, -BetH UGANGEEY cosh oo watered dtale no BMS eae cee ooh Greensboro 
WSK 1G. GR NUER oie oid bce Fe dE RN SE aN Oe HES eee BES Oe RA Durham 
BRIAN CHRISTOPHER LANSING .........-. 0000 cue eects Sayville, New York 
SCOTT: JAMBS: ASSO: co ear pect ken se ieee Aa eA ee atehes Raleigh 
JAMES PRINGLE LAURIE, IJ] .... 2... ccc cee ee tebe beans Raleigh 
JEPEREY - 15 LEDBETTER: ¢5:-¢adiasiack hinted eda ee bared oa da aeons Asheville 
GATh...BERNADETTE: (DEE. ¢citatned da he wkd oi ee Na ee Si Ke BPD Raleigh 
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SUZANNE: SWANSON GEVER: Ccrex bay lube taste ch dedeee Sho beet ie eed Ge Durham 
NMICHELLE ML EVESGUE) 3Sisatauera dinate tnd ute lan ee doe bee we Paes Charlotte 
STEVEN, HALE (LEVIN) 22 eic nin benveveesmeneas VERE Renee ed aie iGaies Raleigh 
ORIG) CUBE: UGEVINSON’. <a ciecne Al oe BG RE RE ee Rea owe Charlotte 
HELEN: ELIZABETH LEWIS ccces aos kch sd Seed BE wens RES eo EEA Durham 
FBV ING SINE se WIS) occa erste cerca etree saa aww Ve ee Raa ul wee Boe Jackson 
IVE TI ETS cece ape cocks ce as eptcarctesecncetectle oo iste Sh ah iche Sep veep ace tg ty Wt Stat Ag AaB tn Bots Sy Be Charlotte 
DAVID BRUCE LaIGIIS ° a6 eis ho Ged Hg wttinnty et ce st ogee a Suan teeth lanka Soar a Chapel Hill 
DO-Y Ob SLIM sated et edad oie eed Cig Pane eh ue ae aon eee ieee a aA Chapel Hill 
JEFFREY SCOTT GISSON  vevsse cies ess $6.6 See Ghana ae rwns Winston-Salem 
WILLIAM BENNETT LEDBETTER LITTLE ............. 0.0.0 Knightdale 
JAMES MICHAEL. LLOYD i866 otev? «aoe eewkow es pe den sobs one Res Greensboro 
JOSEPH TURE) 50 2sck OF bake ee aee Bl coos ad sa ean Bean hate Greensboro 
GAMES: MANLY JLUPTON: incees vas deree asec ee teh awake eee Chapel Hill 
THAD: CHRISTOPHER: LUTZ. 63:0 arr hee Oke ane dene Whee a esas Kings Mountain 
GHEPYU. Ty. MANGER oi Gh cine tl ow hoe tly ah daw Sawin baw REGESEE Sees Cashiers 
TANIA SHEREEN MALIK ............ 0.00 cece eee eens Atlanta, Georgia 
BARITA LYNN MALLARD ..... 0.0000 e ccc c eee e ete ener een eer neeas Fayetteville 
SHIRLEY: DANN: MARING ov idsaa van vag enose make eee Rae Aes ess 3 Raleigh 
SUZANNE MARIE MARKLE ............... ccc cee eevee eee eee e eevee ees Durham 
DANIEL CHRISTOPHER MARKS ............ 0.0000 ccc eee eee Charlotte 
ALANA DANIELLE MARQUIS .............000000 00 ee eeee Evergreen, Colorado 
DARRELL. JsANE) MATTHEWS: :25 2c Sas ecnin Haren) wd Beek ain lle eareaes Charlotte 
ROBERT ALLISON MATTHEWS, JR. .......... 0.0 ce eee Greensboro 
Scott ANTHONY MATTHEWS ............00 0000 cece eens Newton 
MICHAEL:..D: MAULTSBY” 24.2152%b.ouin deh ving 2 24 ds. 2 to whee ew eee Wilmington 
JOHN WILLIAM MCCAULEY ...........0.000 0000 ccc tenes Fayetteville 
PATRICIA: “COLLEEN “Cox. MCCULLOGH | wisn ian eects Spies Bede e tarde Raleigh 
SUSAN: J BAN: MCDANIBL: 25.0 cand nace s toe ee etal anne eG ener ed ees Wilmington 
JOHN: IAM: MCGRATH: “i6 ces oe eee eli ae 5S eV eae tas Winston-Salem 
HELEN SUZANNE MCGRAW ...........-..0-0 00000005 Pineville, West Virginia 
MARY . MARGARET: MCHUGH 6 isc stsetgande ae 24 4 OE ead eRe Raleigh 
DANIEL. BAKER. (MCINTYRE; TIE ci. tinc need Shee ede eh Sie Coe heed ees Charlotte 
INP GAY WICIIBAN:. 6 e565 agate pot ae heels be Lee oes Bact Durham 
JOHN D. McLemore, ITI ..............0...00........ 2.00005 Decatur, Alabama 
BETH KELLY MEARES ...........0 00.00 eee eee eee eee Pittsboro 
KHURSHID K. MEBTA ........... 0... eee ee ees Winston-Salem 
ROBERT BAILEY MELVIN: 65.466 Rho 2s-4 Me RR aw dS eset eek ee eee Cary 
MARY “GUY? (MENDING, wnicetotet otha hav sek eS ok bd nl lek eed eee Durham 
SHAWN DOUGLAS MERCER ...... 6.0 00a0 be bec ea eddie eee eee eee ea ean Raleigh 
SUSAN “MARGARET MERRY 5.4 2.0 S45 Sie So eS So OR eh ORE ew Rs Lenoir 
DEBORAH NORRIS MEYER .............. 00. cece ee eee ee eee nen Durham 
KATHLYN “CORBETT. (MEYER: -inc5:coc cee. oS wacwinw anes Ga teresad woke eaanes a4 Raleigh 
AMY JEANNE. MEYERS: ociks coors. s ae coandukwd eteledd teehee) baeves Durham 
JEFFREY DEAN MICHAEL ..............0 0. 0c eee eee eee ee een en Albemarle 
BRENT MARRIOTT MILGROM, JR. ......... 0... ee eee eee Charlotte 
PHILIP’ RAIPORD -MUGLER, HD ico doar, See a oa Pe AS 4 Oe ee ee SE SS Raleigh 
WILLIA GREENE MILLS ........... 0... cece eee eee eens Durham 
HENRY JEROME: MIMS) sa 600% dae ees Dee eae EAA Taylors, South Carolina 
KAREN MARIE MINCAVAGE ............ 0.00. c eee eee ees Arlington, Virginia 
SCOTT: ALAN  MISKIMON? -o4.:50:e os cea cht areads aoe eeeamsalel epee gehee ee Raleigh 
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DAVID PAUL. MITCHELL: «64054. Ge. tercecteneoisoeek West Palm Beach, Florida 
RUBY~ VALERIE“ MITOHELE:” cng cae ateee doce Ray ans Pewee RENT ww Raleigh 
GHAREHRS:<D:. AMOONEY: cts gtd bt toto ear hd Oe Pao elon ERG SEA Raleigh 
THOMAS KENDALL MOORE ......... ccc cece cere cee eee eee ens Smithfield 
BSA. “Wis MORRISON 3.503 in da oe a enue PG Sewn eoa eas Kannapolis 
PRED: CHRIS: MOUTOS: 2.44.46 osc oe Ge Gh hoes ba ee Sees ea eee Durham 
SEAN 2PATRICK 'WOYUAN, JoaduseSttiancauietne tai ecaeues anes Durham 
JOHN MICHAEL MULVANEY ......... 0.0. cc eee e eee eee eee cee ee nes Charlotte 
ii JANDREW: (MURRAY 2.05 cddocud 2288 bho Raw eho ete otctabasiesseaehes Charlotte 
JON? "WADE MYERS 403.55 4459-094 $e Nat ede G home aan veh ae Lexington 
SONYA “WALL: -NAPTAUIN 24 gutivaating tasty ah en encase a ae oe Raleigh 
CATHERINE: LiYNNi NASH 6:55 aati So 3 deet ha. es wedlnta ae te etcks te rnenceange lt ga hates Cary 
BIUART Go NACH i ituncteasis tbe he bt bac eee wane erae dhe hs eae hea Morganton 
BRYCE DENMAN NEIER ....... 00. cece cece cee eens Irmo, South Carolina 
JOAN ALEYN (NEUSON - 2.2 2%.625 bod acon adatn aces Wiha tire Se Sead aoe Durham 
MARGARET LEISL NEWSOME ........0.cc cc ees eceevuevucvevees Southern Pines 
HEATHER. INE WION:. 2 cus dos asuuoee aed pees beeen te eee heb Asheville 
JOHN CAPEHART NICHOLLS ............ 0. 0c cece cece nsec ence eeeeneeee Canton 
JOHN FRANCIS NIEMAN, JR. 0.0.0... ccc ee cece tenes Chapel Hill 
KATHRYN: DEGGETT NOAH. oisewns ai aia ei a\ae con ge is tr eG es Rocky Mount 
JEFFREY EVAN NOECKSR?® ic c4:0.2% 64-ho0 admin ed eka ed ee ene ee Granville, Ohio 
HEATHER ELIZABETH NORRIS ........ 00. c cece eee cece ee ean Burnsville 
MICHELLE BENEDICT NOWLIN ........... 000 cee eee e reece eee eee e nen ens Durham 
TIMOTHY “STIG NUGENT asc diced dds ose hei ee eos Indian Springs, Alabama 
JOHN: MARSHAL: -NUNNALLY 005245 2deu dus eat ob ced bee ew Chased Gastonia 
KATHLEEN -MARY -O’CONNEUL: oie vn hm BO ee ee wee ea Greensboro 
CELESTE ELIZABETH O'KEEFFE .......... 0000 0c eee ceeeeeeeeas Winston-Salem 
JACK. O WELERY AT oc bet fi ceaaao tease dot ay eit tee ees Burlington 
WILLIAM JOSEPH O'MALLEY, III ...........0....0.00000.......0.. Greensboro 
CHARLOTTE TEICHMAN OEHMAN .......... 00000 cece tenet etenen ees Cary 
JENNIFER: Ei. BENNETT ‘OVERTON. 62.5 d6c0k.c caw bonand Aa anden bak Re ROSA AY Durham 
DIANA: Ria. PALDECEK: saccs sind bb oes ooo heed oa ds Ob4 eee be here ees Greensboro 
JONATHAN: ‘Cy -PARCE. cece Sees hee ee cea ecu Sheu ene ated Hendersonville 
VANCE RAYMOND PARKER .......... 000 c cece eevee eee eee eens Winston-Salem 
JACOB: REID: PARROTT: Te cence cunts awa eal Aa te teehee Rocky Mount 
CEISPFORD: PAUL: PARSON -344-.0 hactias ha Bin Mahe eile ae ha oa bs Asheville 
WEVIN« Vic- PARSONS: $2 hc sect. wud soto e a eae eee eae ees BEd Charlotte 
BRENT ADAN PATTERSON © 2.4) ucsaniatenow aiid vk Os reras ares apnea Raleigh 
JON RANDALL PATTERSON ........0.. 0c c cence eee eee eeee Jackson, Mississippi 
CINDY “MARIE: (PATTON <, Jin cecn ces oh coe ets Sk Boe eo eee ne Charlotte 
JOHN: WESLEY. 2PEBRY: bos 3 4 onthtden's wo cdidly td cae one dees aad oe aee as Durham 
SEAN MICHAEL PHELAN ......... 0.000 cece eu eee eee eee eee eee eas Charlotte 
PATRICIA. DONNELLY PHIUIPPS .4cdeccce ho Sis ov os do da va eared dean ie Durham 
IGAURA- Ss POCOCK. t205 bet he oes hae Rib hoe enh oben BEE MOO Rutherfordton 
DAVID S.~ FP ORBLA, hice neat oh paneer ea pen ota adhd ee he cataee Greensboro 
MARK STEPHEN POKER ............ 0.0 e cece eee cee eee eeneas Charlotte 
THOMAS::JOUN “POLICASTRO: 4 cos Giewi etic det oe eewi soe aes Burlington 
THOMAS: ‘(GHARLES: ‘PORTER: 4 6.20502 0-i02et40b-455e40@ds dace do ddebadenes Charlotte 
DANIEL BDMUND: ‘POTTER: 52xc4c5 eh sce tiene saw awe sae ey as Macon, Georgia 
Fe WIELIAM |“ POWBRS: :365 Sen eow heave om ecu dtm Oe Oe a aeeeawaee i Charlotte 
DANDRA< URBAN. PREDIPP® 4.655 chive toe Ge eG ax eee oe OEE ee Charlotte 
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THERESA: KATHLEEN: -PRESSUBY: ica a ateeaie tian tos eena eet es Yanceyville 
AMY: GEE PRITCHARD: 55654 od torere-a orale bya Soh MAPK wi Rake Ba eee eA Charlotte 
LILLIAN MCKINNON NEAL PRUDEN .........0. 00000 cece eee eens Clayton 
DAVID: Ts (PRYZWANSKY c.cu es gecen.c oo dst aah ewe eA Oe Ree eee Re .. Raleigh 
JANET MARIE ITTERMANN PUESCHEL ........... 000000 eee eens Cary 
Wee vANTHONY PURCEEM «0:09 i crccee estar bode x ba8 254 Race Mae EA Charlotte 
KAREN: ARIE RABENAU: 2 oc3 outed petcui cogs aoyel ene awe oun Chapel Hill 
CHARLES RAYMOND RAPHUN ............ 0.00 cece eee ee eee cence nes Durham 
GEBTHA- RAVINDRA: <0) adda dawn avndda te aks Awe la ee och ed mak es Durham 
JOHN. GUARK-REAVES: cian Gcsuag. ibd eee niece an alae HG aw es Fayetteville 
KARIN MARIE REBESCHER ..........0.00 000 eee c eee eee eeeee Charlotte 
MARCIA: LIVNN: (RETCHIN. 2ctcennvwnekucns ond. te onnid govetcrhpa moe Wilmington 
PATRICIA LEIGH REYNOLDS .....6 06000600 ceessus vee bre vey ves Buies Creek 
IRENE. (GRAHAM RIEU. scc1243 oe 8 ew ne Gee Gen Oe UR IRS Seas Elizabethtown 
NEIL ALVIN RIEMANN ......0 00.0000 cc cee eee eee Misenheimer 
KIMBERLY ANNE ROBERTSON ........ 000000 c ccc eee eee eee eens Charlotte 
MARK EDWARD ROBINSON ........... 0.000 eee eee eee ee Hayward, Wisconsin 
GREGORY BARRETT RODGERS ........ 0.0000 ccc eee eae Dunn 
DENNIS: Ux ROSE e409 eGng bone a dae ee hae Bh nk ah ae eiasbe Dinwiddie, Virginia 
PERRY STAX CROSSE e2hay aud avin aden ea ae hee Owe Oy te ee ae Raleigh 
SUSAN. ELIZABETH “ROWEBIG. -# 24 s6.4-3 fae oid be eee ds Bere Res pew Charlotte 
HEBERN W. SANDERSON, JR. .... 1 eee ee ee eee eee eee Clinton 
JONATHON LOUIS SARGEANT ........ 0.00000. cee eee eens Kinston 
JOANNE Vi DATHER. 6.63.4 Au RHA a BS ok Wiel ae OR ne Oa Wake Forest 
KENNETH CHARLES SAUVE .......... 0000 cee eee een ees Buies Creek 
VIRGINIA SAMUEL SCHABACKER ........... 0.00 cece eee e eee eee nes Durham 
ANTHONY ‘GUEN: SCHEER: jetule ei 3doe a oid elon Pee Sob hes Carrboro 
JOHN PAYNE SCHERER, II .............. 00.0000 00005. Beckley, West Virginia 
DEANNA. GERM CHMICY o.4 8 ice sch red date Rieke date de Cates Maen I eee Raleigh 
JEFFREY JOHN SCHWARTZ .............00 ecu eeeeeee Clemson, South Carolina 
GREGORY FRANCIS SCHWITZGEBEL, III ............. 0.0.0.0 eee eee Chapel Hill 
CRISTIE. “ANN ASEXTON. ¢ 3.6 gulud tea wedded se dant ete ates bn mins ie ne Elon College 
WILLIAM KBEITH SHANNON ..............-..000- Mt. Pleasant, South Carolina 
SUSAN JANE YELTON SHEEHY .............. 0.00.0 e ee erence Winston-Salem 
PAUL: -ALDAN: SHERIDAN’ 6 36 644%de heed dca ened 5 oleh BS whee wee Dunn 
DIANE Ec SHERRILE: (ci 6.5 Gaa 8G oie -ncedee edt 2a Sie eee tne oS ween Sylva 
CURTIS JAMES :GHIPLEY, Saas eile cin deawrnaeeatdiccodaweies Arlington, Virginia 
JOHN JOSEPH SHIPTENKO ......... 0.0000: e cece eee tenes Louisville, Kentucky 
DAVID: (OVGER: SHIVERS: ¥ tol ciesopeu ty wee Dee edle ha oe OEE PUA Chapel Hill 
‘TERRY -VIBLVIN-  SHOLAR) ite he oes See OSES GON RRO ee PA ee Dunn 
SCOTT KYLE SKIDMORE: 5 6c:edceus eae tu.c tate abe ee RY EM Beets be Norwood 
ALLEN: COLEMAN (OMITH = < oautscute diner haw boa wea doe ha dee aed Charlotte 
DEBRA: ANN SMITH c6i/c5j 5 2:a6s,o8 bra 4 otGrns Fh he Gade ede bee et Durham 
DONNA DRAKE: SMITH: oh scsith donee Pe wea mack Maude Sie eo a State ee ae Raleigh 
GARDINER FARWELL HOLDEN SMITH ..........-.0.00 000 cee eevee Chapel Hill 
DONT oDs Se MECH 52h: cb gat ort oes aac att ete ing eating eae Ba: ogee Kings Mountain 
Kinsey HART SMITH: TD 223 0ig nba tees Cescee bavi esa de ate thed New Bern 
LLOYD: -ASHLEY SMITH" icckss taee Ree Oise tee eh Oe ee eH ewe Elizabethtown 
RiGHARD JAY SMITH ccs cede enav ee cWeayudils ees Spartanburg, South Carolina 
BETH YARBOROUGH SMOOT ........... 0.0000 c cece ete eens Raleigh 
MAZELLE: <;ANETTE “SOLES: << 4.4 cerh cae cheba lama Poe eeadaas Greensboro 


XXXVI 


LICENSED ATTORNEYS 


GERALDINE: ‘OWENS: SPATES 4004004 cdo Toten teens dundee adeas she ens Fayetteville 
RANDOLPH LEWIS STANFORD ..........0-0 00 cece eee eee eee teens Chapel Hill 
CHARLES: ROBERT STERLE. ihcc45uc0 sd os owas eee erin wee os Charlotte 
JOLINDA: 4 SS TEINBACHER: ot jan etudee Sh aceasta ee aie ee Chapel Hill 
RICHARD ‘CUINTON: STEPHENSON - 2.3 ko00. 25. 2a So heae ae eten ie es caw ooe% Cary 
ROBERT PAUL: ‘STRANAHAN, HD ai jas.ovsscans Get anet ase ele et yas Chapel Hill 
STUART LEE (STROUD. cute doce ainwiGihan cdg eyeeetnd pense aeGaa se Kinston 
ALICE: (CARSON< STUBBS: 23.4 oi beua secs s ate bane oa se aes Ota eae sees New Bern 
JAMES “WIGHIAM’-SURANE® 2,04. cakes head oe See ected aa dese Charlotte 
MELINDA: : SVIRSKY. ociork sd xed haba eek ornatt sie wae oad bd beans Carrboro 
SHEP “Tl APASKI so cciers. ce duten peti ee det ay Se ERs ee Sebastian, Florida 
MELISSA: SHENDERSON “FAYLOR: .ccucssnectiensdcboeegeancenea sae rats Chapel Hill 
SAMUEL. Me “DAVUOR -22. a ¥ecus4 Gans See te ran a a peed Ge ee eles oe eee Raleigh 
WLYSSES “LAYLOR: 2 oc tat boa Pekipdis ae eee a aire ae rn ed ee Raleigh 
DERRICK. M,.. THARPES. <rathe dd dae ces Rd Aw hele Kee e Sees Clemmons 
JOSEPH CARY THARRINGTON, IV .......... 0.02002 e eee ee eens Buies Creek 
KIMBERLY GAY THIGEEN t.dcc owns have e a wat ceeee SESE hRS ee Rea oes Cary 
IRA: GASSITER- THOMAS ‘sh fa og Bi eG ta eS Oe Re he Bee ea ys Wilmington 
WEARIP. PAGE: THOMAS. inn cho eins d5G'2 4 obs RAO ee SoMa Hew Fk eet Raleigh 
REBECCA DiS THOMAS: ioc>. utsedens ide a oeey Gus Shy lote wie PRA Gre eons Raleigh 
SCOTT IGUGENE THOMAS: £..44.4c000'nseearesche Deh aoe aw ee kee had 2 Raleigh 
TYRUS “HUGH: THOMPSON: $0.62.) ova ne uae $eo vey Sher ene needed os Raleigh 
ANNE MAGEE ‘TOMPKING * 265. 02.54.3548 Wauers Boes EO esas OR ea nee Aes Charlotte 
BRADLY STEVEN TORGAN .......... 0000 cece eee eee Lemoyne, Pennsylvania 
JOHN STEPHEN TRACY ..... Ridehnesh Ree at Bagh hs towraintn Baek a ee Seen Chapel Hill 
LOUIS: -ALERED*s BROSCH, IRE so ce eon tecde ican danamisewde ee, tohares Fayetteville 
CYNTHIA: (DAWN: “TULTEROW g05h0w 65.4.5 63 005 £65. bees ae HER ee ee OS Asheville 
FiOMOS: (GRANGER: TYNDAL& 4.4455 eee icae ee eke ead ator eds wach: New Bern 
DEBORAH. ANNE: VAN: DYKEN -s4fce ees asectucws Readies Seed aes Hillsborough 
JOHN GARY -VANNOYV.- Re once boon Mocenen dad alae aces eae Wilkesboro 
CYNTHIA. “GAIL, “‘VARDIMAN oo. cd ayia eehbw es ieee eee eee eRe Asheville 
BUDORA ~MIARIB: “VIGUE)..: 30555 ered ne Ge Eat bales beet Dees hee Greenville 
ALVIN PERRY WADSWORTH). JR. oi b6s404055.95 40 ne saw Hid ed ee ad Os Coats 
MARY MELINDA’: WAGONER) sey si-4ol ese oooh Grete aews dedasicaw es Gibsonville 
JAMES EDWARD PASCHAL WALKER ..............0000 00s eeee Roanoke Rapids 
JDOVOR, Al WARD 2c hinites ode ela Sed 5 wm grime easens Washington, D.C. 
SHANNON LYNETTE WARF ... 0.0... cc cece cette eee tee nes Kernersville 
RONALD MARK WARREN ...........0 000 ccc cee e eee eee nee Kernersville 
ACRDIS: GYNN- WATERING) si des tira aesey Gn oisS ue Ges eetivandseame aes Raleigh 
LOUIS: “SAMUEL. “WATSON, JR: S45533-05-45Naadet these use peed et gaan Raleigh 
DAVID “Di. WATTERS © cia.03 g-nddeiceh et ew cache heed Mada dA wl eked Winston-Salem 
INA: ‘STANTON. WEINMAN s4-csdececstoi kc aedaearodin desea uw beeaes Winston-Salem 
CHARLES PoILGIP SW HEUS 2.0 gts isang Gatien eia aid adnan a eee ath Youngsville 
DUSAN: HEVANS: > WETHERIUE: <6 icc dha tiniaie da acte ndash ones Oe Raleigh 
WARIO (Vl WHITE. coh eh ch eon ees Bod dane te aetes Bee ae New Bern 
IGIESE-<D ALE WERE. woetioite pice elas eeceensns, Bera do eo etd Evansville, Indiana 
JAY MCCULLAM: WILKERSON: o.¢.0.00¢e2usasgunes 222 abe 0geueas ends Chapel Hill 
GHRISTOPHER GACY WILLARD: vi x daccci te Sanwa ads dyoeaage seed Winston-Salem 
LAURA CAMPBELL: WILEER: J400i4-ocec54 dandistiediswsn wide ee endless Raleigh 
CUAVEN: CURTIS. WILLIAMS): UR: scx seo bet edu eae tdaaeeeensan Charlotte 
DAVID: KENT “WIGLIAMS, Ro ons 2 one toc anes aa meres Gana ow eee A Raleigh 
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KATHY SUBRENA WILLIAMS ............... 0.00 cece eee e eee eee Winston-Salem 
RUTH: SAAN. WILLIAMS scp ec watt ave big eo agkhe av eiwr at yds Ain cea ese Greenville 
PAIGE ELIZABETH WILLIAMS ..............0 0.000 c cece eee ete Charlotte 
CURTIS: TIMOTHY: WILLIFORD? 20% 2e304.4 44 scuswatdeads dob baa Sademeeanws Wilson 
CARLTON: GRAYSON: WILLIS: caiicve dal eee< cashed ad eboad pee bacaiaees Carrboro 
ANDREW HARRISON DOWNES WILSON ............ 0.000 c cece eee eee Greenville 
FRANK WILEY WISHART, JR. ...... 0... eee eee eee ees Lumberton 
DAVID LESTER WOODARD: 654-5 c0ac ou ui ea Ad ewe ae area eee Re Jacksonville 
JAMES “Ga: WORTHINGTON: 4.3). oo atas pay Ri wee Sree Rsk Bde ee as Durham 
JULIAN He~ WRIGHT. SRY cho cited aeatecwlne woes Dag ah whines Earlysville, Virginia 
SUSAN ELIZABETH WRIGHT ............. 00.0 cece eee eee eee eens Durham 
D. Topp WULFHORST .................. se Oa hese ei Ree eee tavlach 29) ANE iieeeeniee Denver 
IGAVETTE: (HELAINE, LOUNG. deveestoecid ce ceosce dn atta wee ee eee Charlotte 
JENNIFER. ARLENE: YOW casckdontivetonleiaaiet eeine te eed Meats Wilmington 
HENRIETTA: ZAUKIND::. os paca. 4 oytewk ecw Rex hie Cah Ged A Pee Hee Youngsville 
MARY TOWNSEND ZIEBOLD ............. 00000 e eee Charleston, West Virginia 
JULIE’ MYERS: ZUBBER f-5.6600%426.50 0550 don ba vow Seti es lek dae Greenville 


Given over my hand and seal of the Board of Law Examiners this the 15th 
day of September, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 








I, FreED P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named person 
was admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 11th day of September, 1992 and said person has been issued certificate 
of this Board: 


GARRY. “CURRELL~ JONES - gi ccna g sovrod astra ah amines Raw aw baat ee wea Charlotte 
Applied from the State of Texas 


Given over my hand and seal of the Board of Law Examiners this the 16th 
day of September, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 








I, FRED P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named persons 
duly passed the examinations of the Board of Law Examiners as of the 18th day 
of September, 1992, and said persons have been issued license certificates. 


JAMES “KEVIN: JANTINORE) cc.505 S044 een oe Bal awe cee ad ea Ghats Raleigh 
PETER FREDERICK ASMER, JR. ..............-00-2. Columbia, South Carolina 
DAVip..JOHN PRICK: (BARBER: oot1¢6saxece bedi oe lewedeie ceeds Elon College 
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BECKY ds “BROWN: cs sees aor easewta ta ke We ede Oates Aetbeo wes mee sas Shelby 
CHARLES: Ac (BURKE. acttcuoe canons ou curce Othe obese alerting Winston-Salem 
PETER <ANTHONY CAL: caclewev donde acta eiantitedke 2 New York, New York 
IKENNETH (MARTIN CRAIG. 2.254.254 04-4024Piaenanuesnedesas Brighton, Michigan 
JENNIFER. “AGNES \DGNALDSON ca Sie eva ine ne oan Va bet idee owen ens Raleigh 
ROBERT TERRY “DRAKEFORD> icad) nomen mde we Geeuadhe ne eewn Cah anes Charlotte 
JULIE: HANNA, FOSBINDER? cu4.85ssiet aus tesa hanes heesatee teh aoa ahs Charlotte 
CELIA: (MARIE “POY ~iec tain gad boleG qari eta a eRe hae ae eaee Akron, Ohio 
JAMES “WICNBILL, JPREEMAN. 'o1.005. ot Jaias nese eer erie eee ek. Chapel Hill 
JAMES COMER GAITHER, JR. ..... ccc cee eee nee eee teen en tenee Newton 
JOHN :Dic GEATHERS =: siecca ies ores ded wh eee eda enee Columbia, South Carolina 
THOMAS -DAVID- HIGGINS. OR. ofs.o6 cucu c4o4veened eiee Se Red pa Gre bees Charlotte 
MYKEL: cHITSEUBERGER> - futicaacou dondumaie gee aa ao eee Frederick, Maryland 
BARG: THOMISON “HOUMAN: *4245.0000G.ciwe Sa oe- bee ene nt etek res Chapel Hill 
SHARON “DUNIGAN. JUMPER: ic Seinen a adda entice ou eee ee ak coke ae hes Davidson 
J5 MARK: GANGDON: 5.4.44 sy. ace oks oi obs ere Sa oan a ah Ro Raleigh 
CAROL: .MARQUERITE:.LINK. wn 2c00Ne sours ese’ minty Gate ears Kannapolis 
JANET. Ki MANSRIBDD: * 04.0%2384.cinos hd anatn ain eave ance oe AEN Fayetteville 
JONATHAN BRAXTON MASON ....... ccc cece eee ee eens Winston-Salem 
CHARLES DOUGLAS MAYNARD, JR. ... 1... ce ees Winston-Salem 
DAVID LEON MORRISON .......... 00.0 ccc u eee ences Columbia, South Carolina 
GEORGE EDWARD NEWTON, JR. ow... cee ete eens Fayetteville 
ERIZABETH: GERCH /OXEEY. 224. aocn cerns coc SOL een Bee es Davenport, Iowa 
DONALD: PARISI o3.h2.5 oder da hide ios tateads gua tema E eoees Scotch Plains, New Jersey 
VITA: ANNE PASTORING 220 Mott d ie bet Kew ee he eee ene weed Albemarle 
JAMES“ KENNETH PERRY” 324.00. apsouus ashe Ue eho auedaatanadedae Greensboro 
JOHN SHEYD? VPHIBBECK: (23 -s1neo 052s arcdichs. ceokior ead an oe Roe de ee eae xe Raleigh 
WIGLIAM - WAYNE: POLGOCK™ 6 axtcac ned ectk coins Sdn ds She eis Washington, D.C. 
STEVE: RANDAUL.: PORTERS vsuiaden ceri ers cok eee Peewee Pittsford, New York 
WIELIAM VINCENT (POWER: phecstecagwnt elas onsiowa tte Shs dkake dams Kitty Hawk 
NATHAN “CARTER: RAMSEY> 2.0.6 s¢ui%ee¢eu 000 $4 44.45 a thew aieak bebe Fairview 
CHRISTOPHER TODD RHODES ............ 0000. e eee eet ees Salisbury 
PEGGIE. “GEWIS: -ROBERSON: 424.0080 hes Syed bot HEE aha ae eae Fairview 
TOUD Ay RODZIK. 46644 cnet pis eon ouaia beeen s tisha ee a Beles Raleigh 
TRACE 94D ARGENT - 44a br atelocwtan dented ote Sct Tk eh drab Gwe es a Durham 
ROBERT. Mi SCHORIEL DD. «sty peut x oct tcgis a Sate ay ee ORR tad Masha yesh noo tein Raleigh 
I;BBE BE ROTH, (SHARP * saci die sgl eee weed aude anhediundy deb ep ae an ees Raleigh 
EUGENE PADEN: (SMITH) el Re. ssn clo dost a tiated d Uae wieteaenar bee wave mueraueees Havelock 
STEPHEN GAWRENCE:-SNYDER® 2:2.0s00n drs ahd otecadeeeete «dees ees Spruce Pine 
STEPHEN PAUL STEWART® sires. d-3 sais Sd ek ae Eo wed Pe i Rocky Mount 
KEVIN (PATRICK: “TULGY” 403, c 2 vain der eaten dead See Rte Seba Rak bee ted Charlotte 
PHYUGIS! ANN: “LURNER: cotirroe nde ain gee ota e nate ted waaietenauiee she ahaa Garner 
MARGARET IsYNNE- WEAVER: a iotteucatce tt: Baa bene a ewe ier Reet Fa Eden 


Given over my hand and seal of the Board of Law Examiners this the 24th 
day of September, 1992. 


FRED P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 
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I, Frep P. PARKER III, Executive Director of the Board of Law Examiners 
of the State of North Carolina, do hereby certify that the following named person 
was admitted to the North Carolina Bar by comity by the Board of Law Examiners 
on the 16th day of October, 1992 and said person has been issued certificate of 
this Board: 


WILLIAM. DIETRICH: -ZAHRT TE: ocak cdg teed ecewsdea eb eawiy deeded Cary 
Applied from the State of Texas 


Given over my hand and seal of the Board of Law Examiners this the 20th 
day of October, 1992. 


FreD P. PARKER III 
Executive Director 
Board of Law Examiners of 
The State of North Carolina 
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CASES 
ARGUED AND DETERMINED IN THE 


SUPREME COURT 


NORTH CAROLINA 
AT 
RALEIGH 


CARL A. MOORE, PLAINTIFF v. KNIGHTDALE BOARD OF ELECTIONS, GENE 
ANTHONY, CuaArrMAN, JUDY JOHNSON and DOROTHY PARRISH, 
MEMBERS, DEFENDANTS, AND NORTH CAROLINA STATE BOARD OF ELEC- 
TIONS; M. H. HOOD ELLIS, Cuainman, GREG 0. ALLEN, WILLIAM A. 
MARSH, RUTH TURNER, JUNE K. YOUNGBLOOD, MEMBERS, AND ALEX 
K. BROCK, EXEcUTIVE SECRETARY-DIRECTOR, INTERVENING-DEFENDANTS, AND 
VERNON CHARLES BULLOCK, PLAINtTiIrr v. KNIGHTDALE BOARD OF 
ELECTIONS, GENE ANTHONY, CuarRMan, JUDY JOHNSON anp 
DOROTHY PARRISH, MEMBERS, DEFENDANTS 


No. 480PA91 
(Filed 24 February 1992) 


Elections § 60 (NCI4th)— “resign to run” statute — unconstitutional 
additional qualification for office 


The “resign to run” statute, N.C.G.S. § 163-125(a), which 
provides that “[njo individual may qualify as a candidate for 
elective public office who holds another elective office .. . 
without resigning from such office,” violates Art. VI, § 6 of 
the North Carolina Constitution by adding a qualification for 
election to office beyond those prescribed in the Constitution. 
Therefore, the Knightdale Board of Elections erred in refusing 
to allow plaintiffs to file for the office of mayor until they 
resigned their seats on the town council. 


Am Jur 2d, Elections § 175. 
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2 IN THE SUPREME COURT 


MOORE v. KNIGHTDALE BD. OF ELECTIONS 
[331 N.C. 1 (1992)] 


ON discretionary review prior to determination by the Court 
of Appeals, pursuant to Rule 15(a) of the North Carolina Rules 
of Appellate Procedure and N.C.G.S. § 7A-31(b), of a judgment 
entered on 12 August 1991 by Hight, J., in Superior Court, WAKE 
County, permanently enjoining and restraining the enforcement 
of N.C.G.S. § 163-125 with respect to plaintiffs. Heard in the Supreme 
Court 10 February 1992. 


Tharrington, Smith & Hargrove, by Michael Crowell, for 
plaintiff-appellee Carl A. Moore. 


Hatch, Little & Bunn, by John D. Elvers, for plaintiff-appellee 
Vernon Charles Bullock. 


Lacy H. Thornburg, Attorney General, by Charles M. Hensey, 
Special Deputy Attorney General, for intervening defendant- 
appellants North Carolina State Board of Elections, et al. 


S. Ellis Hankins, General Counsel, and Robert HE. Hagemann, 
Assistant General Counsel, for North Carolina League of Munici- 
palities, James B. Blackburn, III, General Counsel, for North Carolina 
Association of County Commissioners, and George T. Rogister, 
Jr., General Counsel, for North Carolina School Boards Association, 
amici curiae. 


WHICHARD, Justice. 


Plaintiffs Carl A. Moore and Vernon Charles Bullock won elec- 
tion to the Knightdale Town Council in 1989 for terms to expire 
in 1993. More than forty days before the termination of their council 
terms both sought to become candidates for mayor of Knightdale, 
which office was scheduled to be filled by election on 5 November 
1991. Pursuant to the authority of N.C.G.S. § 163-125, defendant, 
the Knightdale Board of Elections, refused to allow plaintiffs to 
file for the office of mayor until they resigned their seats on the 
council. Effective 1 January 1991, section 163-125(a) provides that: 


No individual may qualify as a candidate for elective public 
office who holds another elective office, whether State, district, 
county or municipal, more than 40 days of the term of which 
runs concurrently with the term of office for which he seeks 
to qualify without resigning from such office prior to the last 
day of qualifying for the office he intends to seek. 


N.C.G.S. § 163-125(a) (1991). 
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MOORE v. KNIGHTDALE BD. OF ELECTIONS 
[331 N.C. 1 (1992)] 


Plaintiff Moore filed suit on 29 July 1991 in Superior Court, 
Wake County, seeking a temporary restraining order, a preliminary 
injunction, and a permanent injunction prohibiting defendants from 
enforcing the provisions of N.C.G.S. § 163-125. The trial court issued 
a temporary restraining order on plaintiff Moore’s behalf on 29 
July 1991. On 6 August 1991, the North Carolina State Board of 
Elections filed both a motion to intervene and its accompanying 
answer to plaintiff's complaint. Plaintiff Moore did not object to 
the motion to intervene, and the trial court allowed the motion. 


Plaintiff Bullock filed suit on 7 August 1991, alleging the same 
facts and seeking the same relief as plaintiff Moore. The trial court 
granted a temporary restraining order on behalf of plaintiff Bullock 
on 7 August 1991. 


The trial court consolidated the two cases and heard the matter 
on 8 August 1991. On 12 August 1991, the court entered judgment 
for plaintiffs, concluding that N.C.G.S. § 163-125 violates Article 
VI, Section 6 of the North Carolina Constitution by adding a qualifica- 
tion for election to office. The court permanently enjoined and 
restrained defendants from enforcing the statute with respect to 
plaintiffs. 


On 5 December 1991, this Court allowed the parties’ joint 
petition for discretionary review prior to determination by the 
Court of Appeals. We address the identical question presented 
to the trial court—whether N.C.G.S. § 163-125{a) imposes an un- 
constitutional additional qualification for election to office. We con- 
clude that it does, and we thus affirm the judgment of the trial court.. 


In support of the statute’s constitutionality, the intervening 
defendant-appellant State Board of Elections (the State) argues 
that (1) the “resign to run” statute is entitled to the presumption 
of constitutionality afforded all legislative enactments, (2) the statute 
is not properly characterized as an additional qualification for elec- 
tion, and (3) the statute is a reasonable restriction on eligibility 
for candidacy like other legislation regulating elections that this 
Court has upheld. 


The State correctly asserts that the statute is entitled to a 
presumption of constitutionality. 


Since our earliest cases applying the power of judicial 
review under the Constitution of North Carolina, ...we have 
indicated that great deference will be paid to acts of the 
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MOORE v. KNIGHTDALE BD. OF ELECTIONS 
[331 N.C. 1 (1992)] 


legislature—the agent of the people for enacting laws. This 
Court has always indicated that it will not lightly assume that 
an act of the legislature violates the will of the people of 
North Carolina as expressed by them in their Constitution 
and that we will find acts of the legislature repugnant to the 
Constitution only “if the repugnance do really exist and is 
plain.” 


State ex rel. Martin v. Preston, 325 N.C. 438, 448, 385 S.E.2d 
473, 478 (1989) (quoting Hoke v. Henderson, 15 N.C. {4 Dev.) 1, 
9 (1833)). As we said in Preston, it is “firmly established that 
our State Constitution is not a grant of power. All power which 
is not expressly limited by the people in our State Constitution 
remains with the people, and an act of the people through their 
representatives in the legislature is valid unless prohibited by that 
Constitution.” Jd. at 448-49, 885 S.E.2d at 478 (citation omitted). 


The presumption of constitutionality is not, however, and should 
not be, conclusive. 


[I]t is not only within the power, but... it is the duty, of 
the courts in proper cases to declare an act of the Legislature 
unconstitutional, and this obligation arises from the duty im- 
posed upon the courts to declare what the law is. 


The Constitution is the supreme law. It is ordained and 
established by the people, and all judges are sworn to support 
it. When the constitutionality of an act of the General Assembly 
is questioned, the courts place the act by the side of the Con- 
stitution, with the purpose and the desire to uphold it if it 
can be reasonably done, but under the obligation, if there 
is an irreconcilable conflict, to sustain the will of the people 
as expressed in the Constitution, and not the will of the 
legislators, who are but agents of the people. 


State v. Knight, 169 N.C. 333, 351-52, 85 S.E. 418, 427 (1915). 


Our duty, then, is to determine whether the “resign to run” 
statute is indeed contrary to the express terms of Article VI, Sec- 
tion 6. Article VI, Section 6 of the North Carolina Constitution 
provides: “Eligibility to elective office. Every qualified voter in 
North Carolina who is 21 years of age, except as in this Constitution 
disqualified, shall be eligible for election by the people to office.” 
N.C. Const. art. VI, § 6. As we noted in Baker v. Martin, 330 
N.C. 331, 410 S.E.2d 887 (1991): 
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MOORE v. KNIGHTDALE BD. OF ELECTIONS 
[331 N.C. 1 (1992)] 


Unless the Constitution expressly or by necessary implication 
restricts the actions of the legislative branch, the General 
Assembly is free to implement legislation as long as that legisla- 
tion does not offend some specific constitutional provision. 
...-[Wle note that [Article VI, Section 6] does expressly limit 
disqualifications to office for those who are elected by the 
people to those disqualifications set out in the Constitution. 


Id. at 338-39, 410 S.E.2d at 891-92 (emphasis of last sentence added). 
Thus, under Article VI, Section 6, “(t]he Legislature is .. . forbidden 
by the organic instrument to disqualify any voter, not disqualified 
by [the Constitution], from holding any office. The General Assembly 
cannot render any ‘voter’ ineligible for office by exacting any addi- 
tional qualifications ....’ State ex rel. S. B. Spruill v. Bateman, 
162 N.C. 588, 591, 77 S.E. 768, 769 (1913); see also Starbuck v. 
Havelock, 252 N.C. 176, 179, 1138 S.E.2d 278, 280 (1960); Cole v. 
Sanders, 174 N.C. 112, 114, 98 S.E. 476, 477 (1917) (Clark, C.J., 
concurring); State of N.C. by the At. Genl, Hargrove, ex rel. Lee 
v. Dunn, 73 N.C. 595, 602-03 (1875). 


To be eligible for election to office under Article VI, Section 
6, one must be: twenty-one years of age, a qualified voter, and 
not otherwise disqualified under the Constitution. Article VI, Sec- 
tion 2 describes the qualifications of voters and includes a residency 
period for both state and presidential elections. Article VI, Section 
8 contains enumerated disqualifications for office as follows: 


The following persons shall be disqualified for office: 


First, any person who shall deny the being of Almighty 
God. 


Second, with respect to any office that is filled by election 
by the people, any person who is not qualified to vote in an 
election for that office. 


Third, any person who has been adjudged guilty of treason 
or any other felony against this State or the United States, 
or any person who has been adjudged guilty of a felony in 
another state that also would be a felony if it had been commit- 
ted in this State, or any person who has been adjudged guilty 
of corruption or malpractice in any office, or any person who 
has been removed by impeachment from any office, and who 
has not been restored to the rights of citizenship in the manner 
prescribed by law. 
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N.C. Const. art. VI, § 8. Other constitutional provisions describe 
additional qualifications or prerequisites for particular offices. 


The record does not suggest, and the parties do not contend, 
that plaintiffs are disqualified from seeking or holding office by 
any constitutional or statutory provision other than N.C.G.S. 
§ 163-125(a). We thus consider that statute. By its plain terms 
the statute provides, “No individual may qualify as a candidate 
for elective public office who holds another elective office . 
more than 40 days of the term of which runs concurrently with 
the term of office for which he seeks to qualify without resigning 
from such office ... .” N.C.G.S. § 163-125(a) (emphasis added). 
It is abundantly clear that the aforementioned constitutional qualifica- 
tions and disqualifications do not include the “resign to run” qualifica- 
tion enacted by the General Assembly and codified at section 
163-125(a). 


The State argues that the statute is not an additional qualifica- 
tion for election to office because it can be characterized as (1) 
a legislative qualification on candidacy, or (2) a limitation on the 
right to retain one office while seeking another. First, the State 
notes that although Article VI, Section 6 requires broad eligibility 
for election to office, it makes no reference to the qualifications 
for an individual’s candidacy. In contrast, the language of N.C.G.S. 
§ 163-125(a) specifically governs those who may “qualify as a can- 
didate for elective public office... .” N.C.G.S. § 163-125(a) (emphasis 
added). Because there is no constitutional provision speaking to 
the qualifications for candidacy, the State argues that the statute 
should be upheld as a reasonable exercise of the General Assembly’s 
legislative authority. Second, the State notes that other jurisdic- 
tions have interpreted their “resign to run” statutes as limiting 
the right to retain office. For example, the Supreme Court of Florida 
has said with respect to that state’s “resign to run” statute: 


[It] does not prescribe additional qualifications for the office, 
as the candidate may well be qualified in a legal sense to 
hold either. The law is simply a limitation upon the right 
to retain the office already held when seeking another. It is 
not a limitation upon the right to seek another office, for the 
incumbent of an office has the choice under the statute to 
retain it unmolested or give it up and seek another. 


Holley v. Adams, 238 So. 2d 401, 406 (Fla. 1970); accord Mulholland 
v. Ayers, 109 Mont. 558, 99 P.2d 234 (1940). 
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We decline to adopt either characterization of the “resign to 
run” statute. Construing the statute as a qualification on candidacy 
is ineffective because the words candidacy and election in this 
context are related in such a manner that an additional qualification 
on candidacy inevitably constitutes an additional qualification on 
election to office. The provision of Article VI, Section 6 that “[e]very 
qualified voter ... shall be eligible for election” necessarily implies 
that candidacy for an office will be the means to achieve election 
to it. Candidacy describes “the state of being a candidate” and 
the word candidate means “one that aspires to or is nominated 
or qualified for an office.” Webster’s New Collegiate Dictionary 
159 (G. & C. Merriam Co. 1980). Thus, even under the State’s 
construction of the statute, N.C.G.S. § 163-125(a) creates an addi- 
tional limitation on the state of being one who is qualified for 
an office. “‘When the main purpose of a statute, or a part of 
a statute, is to evade the constitution by effecting indirectly that 
which cannot be done directly, the act is to that extent void, because 
it violates the spirit of the fundamental law.’ Mulholland v. Ayers, 
109 Mont. at 575, 99 P.2d at 243 (Erickson, J., dissenting) (quoting 
People v. Howland, 155 N.Y. 270, 280, 49 N.E. 775, 778 (1898) ). 


We also decline to follow the cases cited by the State for 
the proposition that the “resign to run” statute is merely a limita- 
tion on the right to retain the office already held. The language 
of our statute -—“[n]o individual may qualify as a candidate for elec- 
tive public office who holds another elective office . . . without 
resigning from such office’ — reveals that its purpose is to establish 
a qualification for office rather than to serve as a limitation on 
continued occupancy of a currently held office. Further, characteriz- 
ing the statute as a limitation on the right to retain an office 
to which an individual has been duly elected does not remove 
all constitutional concerns. Though we express no opinion on the 
issue, the State’s interpretation of the statute appears to conflict 
with the provisions of Article VI, Section 10, which states: “Con- 
tinuation in office. In the absence of any contrary provision, all 
officers in this State, whether appointed or elected, shall hold their 
positions until other appointments are made or, if the offices are 
elective, until their successors are chosen and qualified.” N.C. Const. 
art. VI, § 10. 


Thus, we are unpersuaded by the State’s purported distinction 
between restrictions on candidacy and retaining office on the one 
hand and qualifications for election to office on the other. Both 


8 IN THE SUPREME COURT 


MOORE v. KNIGHTDALE BD. OF ELECTIONS 
[331 N.C. 1 (1992) 


logic and the plain meaning of the words dictate that the “resign 
to run” requirement is at bottom an additional qualification, beyond 
those prescribed in the Constitution, on those who are eligible 
to seek election to office. As Chief Justice Ervin stated in his 
dissenting opinion in Holley: 


[The statute] is a legislatively imposed requirement affecting 
and conditioning the status of a person seeking to qualify for 
election to a particular public office and as such is contrary 
to the qualification and disqualification provisions spelled out 
with specificity in the Constitution; burdens the potential 
candidate with a disqualification not prescribed in the Constitu- 
tion; deprives him of the same freedom enjoyed by other elec- 
tors not otherwise prohibited by the Constitution from seeking 
election to a public office; and denies the electorate of the 
state or county the candidacies of those who are unwilling 
to shed their current offices in order to become candidates. 


It is sheer sophistry to say that there is a dichotomy 
here—that [the statute] only regulates the right to continue 
to hold a current office without relation to eligibility or qualifica- 
tion to seek and hold another. 


Holley, 238 So. 2d 401, 409-10 (Ervin, C.J., dissenting). 


Finally, the State argues that the “resign to run” statute is 
a reasonable restriction on candidacy that is contemplated by the 
Constitution and that carries out identifiable policies under the 
Constitution. The State’s argument is two-fold: (1) requiring a cur- 
rent officeholder to resign his or her office before becoming a 
candidate for another office implements the provision in Article 
VI, Section 9 prohibiting dual officeholding, and (2) requiring such 
resignation before the close of the filing period for election allows 
the vacancy to be filled by election rather than appointment, thereby 
effectuating the policy that elective offices be filled by election. 


While arguably N.C.G.S. § 163-125(a) advances these constitu- 
tional policies to some extent, Article VI, Section 9 itself contains 
no provision that prevents pursuing one office while holding another. 
Instead, for reasons apparent in its own text it condemns dual 
officeholding. That section provides: 
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Sec. 9. Dual office holding. 


(1) Prohibition. It is salutary that the responsibilities of 
self-government be widely shared among the citizens of the 
State and that the potential abuse of authority inherent in 
the holding of multiple offices by an individual be avoided. 
Therefore, no person who holds any office or place of trust 
or profit under the United States or any department thereof, 
or under any other state or government, shall be eligible to 
hold any office in this State that is filled by election of the 
people. No person shall hold concurrently any two or more 
appointive offices or places of trust or profit, or any combina- 
tion of elective and appointive offices or places of trust or 
profit, except as the General Assembly shall provide by general 
law. 


N.C. Const. art. VI, § 9(1). The evil the section seeks to prevent 
is that of holding more than one office simultaneously. This evil 
is not present in the mere pursuit by an officeholder of another office. 


Additionally, N.C.G.S. § 163-125 is selective in its purported 
implementation of the provisions against dual officeholding. Under 
the Constitution all dual officeholding is forbidden.’ The statute, 
however, specifically excludes “persons holding any elective federal 
office” and “persons holding the office of judge or justice in the 
General Court of Justice who seek another office as a judge or 
justice in the General Court of Justice.” N.C.G.S. § 163-125(e) (1991). 
The statute also requires an officeholder to resign only if the term 
of his or her current office overlaps with the term of the desired 
office by more than forty days. N.C.G.S. § 163-125(a). Any overlap 
in the holding of offices would violate the constitutional prohibition 
against dual officeholding. These statutory exceptions are obvious 
indications that the intent of the General Assembly in enacting 
this statute was not to implement the dual officeholding provisions 
of the state Constitution. 


These exceptions also make it unlikely that the General 
Assembly intended through this legislation to ensure to the greatest 
extent possible that elective offices are filled by election rather 





1. We have interpreted this constitutional provision so that acceptance of a 
second office automatically vacates the first. See Barnhill v. Thompson, 122 N.C. 
493, 29 S.E. 720 (1898). Thus, prior to the enactment of the statute, the dual 
officeholding provision did not lack a means of implementation. 
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than appointment. In addition, the statute provides both that the 
office shall be deemed vacant at the time the official's resignation 
is submitted and that one who has resigned under its provisions 
shall not hold over until a successor is elected or appointed. N.C.G.S. 
§ 163-125(b), (d) (1991). Thus, application of the statute itself 
guarantees that appointment of replacement officials will be 
necessary for at least a short period each time the statute forces 
a resignation. Finally, contrary to the State’s argument, because 
the dates of filing and election vary from year to year the statute 
does not assure that an election will be held to fill the vacated 
office. 


To the extent the “resign to run” statute does implement 
important policies under the Constitution, the State contends that 
it is a reasonable restriction on the election process similar to 
other restrictions this Court has upheld previously. Undoubtedly, 
‘Is]lo long as there is no unjust discrimination the State may, by 
exercising its inherent police power, suppress whatever evils may 
be incident to a primary or convention for the designation of can- 
didates for election to public office. Statutes prescribing reasonable 
rules and regulations to this end are constitutional.” McLean v. 
Board of Elections, 222 N.C. 6, 10-11, 21 S.E.2d 842, 845 (1942) 
(citations omitted). 


In McLean, this Court upheld requirements that the plaintiff 
file notice of his candidacy, sign a required pledge to abide by 
the result of the primary, and pay a filing fee.? Id. We also have 
upheld other “assurance[s] for the faithful discharge of the duties 
of the office.” Bateman, 162 N.C. at 592, 77 S.E. at 769 (discussing 
Dunn, 73 N.C. 595). See, e.g., Caldwell v. Wilson, 121 N.C. 425, 
470, 28 S.E. 554, 562 (1897) (statute requiring candidate for state 
railroad commissioner to hold no interest in operation of railroad); 
Dunn, 73 N.C. 595 (requirement that elected official account for 
monies collected during first term of office). 


The statute at issue here, however, is not like the regulations 
upheld in McLean, Caldwell, and Dunn. This statute is neither 
a mere “assurance” of the faithful discharge of official duties, nor 
is it a regulation that applies uniformly to those who seek elective 
office. Rather than operating as a regulation of the procedures 


2. The Court did not address in McLean the specific question of whether 
the regulations were additional qualifications to election. 
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necessary to the orderly conduct of the election, this statute effec- 
tively disqualifies a distinct category of potential candidates. 


In Preston, 325 N.C. 438, 385 S.E.2d 473, we upheld against 
constitutional challenge the provisions of N.C.G.S. § 163-106 which 
required that “no person may file a notice of candidacy for superior 
court judge unless that person is at the time of filing the notice 
of candidacy a resident of the judicial district as it will exist at 
the time the person would take office if elected.” Jd. at 461-62, 
385 S.E.2d at 486 (quoting 1987 N.C. Sess. Laws ch. 509, tit. IV, 
§ 13). Article IV, Section 9 provided only that “{elach regular Superior 
Court Judge shall reside in the district for which he is elected.” 
N.C. Const. art. IV, § 9. The Court in Preston compared the residen- 
cy requirements for other offices under the Constitution with the 
residency requirement for superior court judgeships and concluded 
that there existed a “constitutional intent to provide the legislature 
some limited flexibility in setting residency requirements for can- 
didates for superior court judgeships.” Preston, 325 N.C. at 462, 
885 S.E.2d at 486. 


The State argues that just as in Preston the legislature was 
permitted to change the residency requirement for superior court 
judgeships from a post-election condition to a pre-election condition, 
it should be permitted to change the dual officeholding prohibition 
from post-election to pre-election with the “resign to run” law. 
This argument is without merit. In Preston residency was a qualifica- 
tion for office already provided by the Constitution for superior 
court judgeships. N.C. Const. art. IV, § 9. The Court compared 
this office-specifie qualification with the residency qualifications 
for other constitutional offices and discerned a constitutional intent 
to provide legislative flexibility in implementing the qualification 
for office. In this case, by contrast, the dual officeholding provision 
of Article VI, Section 9 is not a qualification for election to office 
that requires implementation by the legislature prior to an election. 
Instead, it is a prohibition against holding two offices simultaneous- 
ly. As stated above, the prohibition is not against seeking a second 
office, it is against simultaneously holding a second office. Whereas 
“qualification” implies a precondition to attainment of an office, 
“holding” connotes a fait accompli, an “occupancy as a result of 
an appointment, promotion, or election.” Webster’s New Collegiate 
Dictionary 540. In light of the plain language of the provision against 
dual officeholding, we detect no intent to allow the General Assembly 
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to transform a prohibition against a post-election condition into 
a pre-election qualification for office. 


We conclude that N.C.G.S. § 163-125, the “resign to run” statute, 
is contrary to the express terms of Article VI, Section 6, of the 
North Carolina Constitution. Plaintiffs are qualified voters in North 
Carolina, who are not disqualified from elective office by any provi- 
sion of our Constitution. Hence, they are “eligible for election by 
the people to office’ under the express language of Article VI, 
Section 6. The legislative attempt to require the resignation of 
those having plaintiffs’ status as holders of ‘another elective office” 
imposes an additional qualification for elective office, not provided 
by our Constitution; thus, it fails to pass constitutional muster. 


For the foregoing reasons, we affirm the judgment of the trial 
court. 


Affirmed. 


STATE OF NORTH CAROLINA v. KENNETH LEE TUCKER anp HOYLE 
EUGENE WRAY 


No. 3382A89 
(Filed 5 March 1992) 


1. Evidence and Witnesses § 1214 (NCI4th) — codefendants — state- 
ment of one not admissible 


The trial court in a murder prosecution properly excluded 
statements made by codefendant Tucker on 12 April 1988 as 
hearsay and under the authority of Bruton v. United States, 
391 U.S. 123, where codefendant on that date gave a detailed 
statement implicating himself, Donna Tucker (his wife and de- 
fendant Wray’s sister), and Wray, stating that Wray hired 
the Tuckers to kill Cecil in exchange for $1,000 in cash and 
$1,000 in pills; Tucker described meeting Cecil and driving 
around with her as the Tuckers and Cecil looked for hidden 
pills; according to defendant Tucker, he began to have doubts 
about killing Cecil, but hit Cecil over the head at Donna Tucker’s 
urging; and Wray paid the Tuckers the next day and told 
them how to get rid of the car. 
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Am Jur 2d, Evidence §§ 263, 658. 


Supreme Court’s application of rule of Bruton v. United 
States (1968), 391 U.S. 123, 20 L. Ed. 2d 476, 88 S.Ct. 1620, 
holding that accused’s rights under confrontation clause of 
Federal Constitution’s Sixth Amendment are violated where 
codefendant’s statement inculpating accused is admitted at 
joint trial. 95 L. Ed. 2d 892. 


. Evidence and Witnesses § 1214 (NCI4th) — codefendants — state- 
ment of one—admissible 

The trial court erred in a murder prosecution by precluding 
admission of a statement made by codefendant Tucker on 10d 
April 1987 because a statement is inadmissible as to a code- 
fendant only if it is made outside his presence and incriminates 
him. The statement here does not incriminate defendant Wray; 
was not inadmissible hearsay because, upon Tucker's invoca- 
tion of his right not to testify, it was a statement against 
penal interest by an unavailable witness; the statement was 
such that the declarant would understand its damaging poten- 
tial; statements that subject the declarant to criminal liability 
for offenses other than those for which defendant is on trial 
are admissible under N.C.G.S. § 8C-1, Rule 804(b)(3); and the 
evidence provides the requisite indications of trustworthiness. 


Am Jur 2d, Evidence §§ 541, 618, 620; Homicide § 344. 


Witness’ refusal to testify on ground of self-incrimination 
as justifying reception of evidence of prior statements or ad- 
missions. 43 ALR3d 1413. 


. Evidence and Witnesses § 1214 (NCI4th) — codefendants— state- 
ment by one incriminating the other — admissible 


The trial court erred in a murder prosecution by precluding 
admission of the 22 and 25 February 1988 statements in which 
defendant Tucker said that codefendant Wray had killed Cecil, 
the victim, where Wray sought to use the statements to sup- 
port his defense that the Tuckers planned and executed the 
murder without any involvement on his part and conspired 
to implicate him in order to get a deal from the State. The 
trial court erroneously applied Bruton v. United States, 391 
U.S. 123, because Wray sought to include rather than exclude 
statements by his codefendant. Further, because Wray did 
not offer the statements as the truth of the matters asserted, 
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but to discredit the State’s theory of the case, the statements 
are not inadmissible hearsay. N.C.G.S. § 8C-1, Rule 801(c). 
Am Jur 2d, Evidence §§ 619, 620; Homicide § 344. 


. Evidence and Witnesses § 1214 (NCI4th)— codefendants— 


exclusion of statements — prejudicial 


The trial court’s error in excluding statements of a code- 
fendant in a murder prosecution was not harmless where the 
sole direct evidence against Wray, who sought to include the 
evidence, was the testimony of Donna Tucker, an interested 
witness of highly questionable credibility; Wray’s defense was 
that the Tuckers killed the victim, Cecil, with no knowledge 
or involvement on his part, then sought to escape punishment 
by implicating him; and the number of and inconsistencies 
in defendant Tucker’s. pretrial statements not only support 
this theory, but could well have fatally undermined the State's 
theory of the case as contained in the testimony of Donna 
Tucker. N.C.G.S. § 15A-1443(a). 


Am Jur 2d, Evidence §§ 619, 620; Homicide § 344. 


. Criminal Law § 1293 (NCI4th)— murder—conviction based 


on testimony of coconspirator— sentencing 

There was no prejudice in a murder prosecution where 
defendant contended that he should not have been convicted 
of a Class A or capital felony because his conviction was based 
solely on the uncorroborated testimony of a coconspirator. 
However, the jury found that the conviction was not based 
solely on the uncorroborated testimony of one or more prin- 
cipals, and, although defendant Wray challenged the trial court’s 
instructions defining corroboration, he did not object at trial 
and cannot now assign error. Even assuming that the convic- 
tion was based on the uncorroborated testimony of a 
coconspirator, there is no prejudice because defendant received 
a life sentence and cannot be subjected to the death penalty 
at his new trial. N.C.G.S. § 14-5.2. 


Am Jur 2d, Conspiracy §§ 43, 44, 46; Evidence §§ 1151-1153. 


. Constitutional Law § 265 (NCI4th)— invocation of right to 


counsel—continued questioning —new trial 


Defendant Tucker was granted a new trial for murder 
where he was taken to district court on 20 April and a public 
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defender was appointed for him; the public defender talked 
to defendant later that afternoon or evening and told defend- 
ant not to talk or go with anyone without counsel; deputy 
Siwinski met with defendant Tucker on 21 April in the Guilford 
County Jail Complex and stated that he wanted Tucker to 
go with him to Surry County; Tucker told Siwinski what his 
lawyer had said; Tucker tried to call his attorney twice that 
morning; and Siwinski told Tucker that they needed to hurry 
and something to the effect that “if I want you, I'll tell you. 
I want Gene,” a codefendant. Statements made on 21 April 
were obtained in violation of defendant's Fifth and Sixth Amend- 
ment rights. 


Am Jur 2d, Criminal Law §§ 791, 792, 796. 


Requirement, under Federal Constitution, that law en- 
forcement officers’ custodial interrogation of suspect cease after 
suspect requests assistance of counsel— Supreme oun cases. 
83 L. Ed. 2d 1087. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL by defendants of right pursuant to N.C.G.S. § 7A-27(a) 
from judgments imposing sentences of life imprisonment entered 
by Rousseau, J., at the 1 May 1989 Criminal Session of Superior 
Court, GUILFORD County, upon jury verdicts finding defendants 
guilty of first-degree murder. Heard in the Supreme Court 16 Oc- 
tober 1991. 


Lacy H. Thornburg, Attorney General, by David F. Hoke, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Constance 
H. Everhart, Assistant Appellate Defender, for defendant appellant 
Tucker. 


Charles T. Browne and C. Richard Tate, Jr., for defendant 
appellant Wray. 


WHICHARD, Justice. 


Defendants were convicted of the first-degree murder of Brenda 
Cecil. Their cases were consolidated for trial over the objections 
of both defendants. The joinder raised perceived Bruton problems 
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because defendant Tucker had made several inconsistent, pretrial 
statements. After lengthy debate, the State acknowledged that 
it could not properly “sanitize” certain statements by defendant 
Tucker and announced that it would not offer them. The State 
also chose not to offer other statements of defendant Tucker that 
undermined its theory of the case. Defendant Wray was not able 
to cross-examine defendant Tucker about the latter statements 
because defendant Tucker invoked his Fifth Amendment right not 
to incriminate himself. As a result, defendant Wray contends that 
the joinder of the cases prevented him from introducing certain 
of defendant Tucker’s statements that either exonerated defendant 
Wray or were inconsistent with the State’s theory of the case. 
We hold only that defendant Wray was entitled to introduce defend- 
ant Tucker's statements. We therefore order a new trial for defend- 
ant Wray. We also grant defendant Tucker a new trial because 
the trial court erroneously admitted a statement obtained from 
him in violation of his Fifth and Sixth Amendment rights. 


Donna Tucker, defendant Tucker’s wife and defendant Wray’s 
sister, was a principal State witness against both defendants. She 
testified pursuant to an agreement with the State that allowed 
her to plead guilty to the second-degree murder of Cecil in exchange 
for her testimony against defendants. She testified that she and 
defendant Tucker killed Cecil at the behest of defendant Wray, 
who wanted to eliminate Cecil as a witness against him in a drug case. 


About a month prior to Cecil’s death, the Guilford County 
Sheriff's Department was investigating her for suspected drug ac- 
tivity. On 29 August 1986, on the basis of a tip, a deputy sheriff 
observed Cecil enter defendant Wray’s place of business, Mid-State 
Welding Company. The officer saw Donna Tucker enter Mid-State 
about the same time. When Cecil left the premises, other officers 
stopped her, searched her car, and seized several Dilaudid tablets, 
Fiorinal tablets, a needle and syringe, and defendant Wray’s business 
card. The officers then obtained a warrant to search Mid-State 
and there discovered twenty-one Dilaudid tablets, five Valium tablets, 
some marijuana, and two revolvers. Both Cecil and defendant Wray 
were charged with various drug offenses and scheduled for court 
appearances on 16 (Cecil) and 17 (Wray) September 1986. 


Cecil did not make her court appearance. At trial, her mother, 
Patricia Stout, testified that she had last seen Cecil on 11 September 
1986. That evening a white female, whom Stout identified at trial 
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as Donna Tucker but who introduced herself as Debbie Peterson, 
approached Stout at her home in Greensboro, which she shared 
with Cecil and Cecil’s brother Barry. Donna asked for Cecil, who 
was not at home. Donna then left. She returned a second time 
and found Cecil still absent. When Cecil returned at about 10:00 
p-m., her mother told her about the visitor, whom Cecil said she 
did not know. When Donna came back a third time, however, Cecil 
went outside with her and followed Donna’s black car with her 
own car. Stout testified that her daughter returned at about 10:50 
p.m., riding in the black car with Donna and a white male. Cecil 
retrieved her work shoes and left again in the black car, saying 
she was going to work. Stout never saw her again. 


At first Stout thought her daughter might have gone on vaca- 
tion with a friend, but on 23 September 1986 she reported her 
daughter missing. The missing person investigation turned into 
a murder investigation upon the discovery of Cecil’s body on 24 
September 1986. Her body was found in an advanced state of decom- 
position in a rural wooded area in Surry County, with a short 
piece of television antenna wire looped around the neck. An autopsy 
revealed that she was four months pregnant and that she died 
from ligature strangulation. 


On 15 October 1986, S.B.I. Agent J. W. Bryant and Detective 
Schmidt of the Greensboro Police Department interviewed Donna. 
She told them she had a drug relationship with Cecil and that 
she and defendant Tucker had gone to Greensboro on 11 September 
in response to a phone call from Cecil for drugs. Donna, defendant 
Tucker, and Cecil spent the evening driving around taking drugs. 
Donna told the officers she last saw Cecil riding away with someone 
in a red Pontiac. 


Subsequently, in April 1988, Donna and defendant Tucker were 
arrested on charges of armed robbery and first-degree burglary 
in Randolph County. While in custody, on 6 April, Donna made 
a tape-recorded statement that her brother, defendant Wray, had 
hired her and defendant Tucker to kill Cecil, which they did on 
11 September. Following her release on bond, however, Donna told 
several people that her 6 April statement was not true. She also 
wrote a letter to her mother on 11 July 1988 denying any involve- 
ment in the murder on defendant Wray’s part. On 11 April 1988, 
Donna told law enforcement officers defendant Wray had nothing 
to do with the murder of Cecil. When faced with these inconsistent 


18 IN THE SUPREME COURT 


STATE v. TUCKER 
[381 N.C. 12 (1992)] 


statements at trial, Donna recanted them and the letter, claiming 
that they were motivated by fear that her family would turn against 
her. Donna testified that she wrote the letter at the request of 
her mother and upon the insistence of defendant Wray. 


At trial, Donna testified that at the time of the murder her 
husband, defendant Tucker, was a heavy and dependent user of 
Dilaudid and that she purchased it for him from-her brother, defend- 
ant Wray. On 10 September 1986, defendant Wray told Donna 
he wanted to get rid of someone. On 11 September, the Tuckers 
met with defendant Wray, who explained that he wanted to get 
rid of a girl who was going to testify against him in a drug case. 
The Tuckers agreed to kill Cecil for $2,000. 


Donna further testified that she and defendant Tucker left 
immediately for Greensboro. They made several phone calls to 
Cecil’s home from a shopping center. Eventually Cecil met them 
at the shopping center, where the Tuckers lured her into their 
car with a story that they had hidden the drugs elsewhere. They 
drove around for a while, and both defendant Tucker and Cecil 
were “shooting up” some Dilaudid. At one point they returned 
to Cecil's house, where Cecil retrieved her work shoes. Finally, 
they went to a wooded area and began to search for the pills. 
During this activity, defendant Tucker hit Cecil with a tire tool 
and began to choke her. Donna watched and took Cecil’s pulse 
while defendant Tucker choked her. Afterwards, defendant Tucker 
slipped antenna wire around Cecil’s neck. The Tuckers then drove 
to Surry County and dumped the body. 


The next day, defendant Wray paid them $1,000 in cash and 
$1,000 in pills, remarking that defendant Tucker would end up 
using the money for pills anyway. Donna told her brother she 
did not want the car anymore because a dead body had been in 
it. She asked him to have someone burn it, and he agreed. Defend- 
ant Wray instructed the Tuckers to go to the movies the following 
Tuesday and to leave a $100 bill in the glove compartment and 
the keys in the car. The following Tuesday, the car disappeared. 
An Archdale policeman discovered it burning on 16 September. 


Both defendants closely cross-examined Donna about her various 
inconsistent statements. The State attempted to rehabilitate her 
with corroborating testimony from her attorney and from law en- 
forcement officers. The State also introduced records of eighteen 
long-distance phone calls from the Stout residence to the home 
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of defendant Wray’s girlfriend (later wife), Kathy Wray, between 
18 June 1986 and 11 September 1986, and twenty-five calls from 
the Stout residence to defendant Wray’s place of business between 
4 June 1986 and 29 August 1986. As further evidence, the State 
presented testimony of David Johnson, Cecil’s boyfriend, that both 
he and Cecil had bought drugs from defendant Wray and defendant 
Wray had expressed concern that Cecil might talk. 


While defendant Tucker did not testify, he presented witnesses 
on his behalf. One, Thomas Lee Vestal, Kathy Wray’s brother, 
testified that in April 1988 Donna told him she had killed Cecil 
because Cecil had been sleeping with defendant Tucker and Tucker 
had gotten Cecil pregnant. Defendant Tucker thought he was the 
murderer, however, because he was so heavily drugged at the 
time. The confession was prompted by a scene on television portray- 
ing a betrayed wife drawing a gun on her husband and his lover. 
When Vestal commented that an adulterous spouse was not worth 
losing one’s life over, Donna responded, “When you got the feds 
wrapped around you, you don’t get in any trouble.” 


Defendant Tucker also presented the expert testimony of Dr. 
Billy Ray Hunter, a psychiatrist, on the effect of Dilaudid. Accord- 
ing to Hunter, a person under the influence of this potent pain 
killer is generally passive and withdrawn. While an addict will 
experience withdrawal symptoms of nausea, vomiting, cramps, 
restlessness, and irritability, an addict will remain withdrawn, 
passive, and seemingly functional as long as the drug is available. 
Due to the mental cloudiness or confusion, sleepiness, and periods 
of short-term memory loss the drug causes, use of Dilaudid would 
impair the user’s ability to operate machinery safely. After review- 
ing defendant Tucker’s medical files, Hunter determined that de- 
fendant Tucker had been an addict since 1981 and was addicted 
around the time of the crime. Hunter also described the relationship 
between an addict and his source as an intense, controlling one 
in which the addict is “pretty much an indentured slave.” 


Defendant Wray testified on his own behalf. He also presented 
the testimony of several witnesses. 


June Hall, the sister of defendant Wray and Donna Tucker, 
testified about two conversations with Donna in early April 1988 
before Donna’s arrest for Cecil’s murder. During the first, Donna 
said she had told the police something that “was going to burn 
{defendant Tucker’s] ass good.” She also would have to serve some 
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time, but only a little. In the second, Donna told June she and 
defendant Tucker had killed Cecil, but she made no mention of 
any involvement of defendant Wray. June also testified that when 
defendant Wray was arrested on the drug charges, Donna had 
told her that she sold drugs to Cecil. Around 3 or 4 September 
1986, Donna had asked June for money to help her make payments 
on a new Escort which she had bought in June 1986. The day 
after the car disappeared, Donna had told June it was stolen while 
she and defendant Tucker were at the movies and she thought 
her brother, Walter Wray, had the missing extra set of keys. Later, 
Donna told June that she and defendant Tucker had burned the 
car because there had been a body in it. At no point did Donna 
mention any involvement of defendant Wray in the burning of the car. 


June also testified about a phone call from Donna from prison 
in which Donna told June she (Donna) would probably get twenty 
to twenty-five years, so she “had to do something.” June further 
testified that Donna and defendant Wray had never gotten along, 
that she knew defendant Tucker had a serious drug problem, that 
Donna usually obtained defendant Tucker’s drugs for him, and that 
Donna had a reputation for lying. June had never known of Donna 
getting Dilaudid from defendant Wray. 


Lawrence Watford testified that he became acquainted with 
David Johnson while being held in the Randolph County jail. Johnson 
told him he had to kill defendant Tucker and Donna because they 
had killed his “wife” and baby. Johnson also told Watford he was 
prepared to lie under oath in order to get the people who killed 
his wife and child. At one time, Johnson said he thought defendant 
Wray was the one who killed Cecil, but later he said it was not 
Wray but almost surely was Donna. Watford said Johnson never 
mentioned buying drugs from defendant Wray; Watford was under 
the impression that Johnson was a drug dealer himself. 


Defendant Wray’s wife Kathy also testified on his behalf. Ac- 
cording to Kathy, defendant Wray was hospitalized in August 1985 
for three to four days for reconstructive surgery on his nose and 
sinuses. Upon his release, defendant Wray received a prescription 
for Dilaudid. He later kept the leftover medicine in a milk crate 
at Kathy’s house with some of his other personal belongings which 
he would carry to Mid-State Welding Company. 


The weekend after defendant Wray’s arrest for the drug of- 
fenses he and Kathy went to the beach. There they saw Jack 
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Green, an attorney, who gave Wray advice on the charges. When 
they returned home on 1 September 1986, Cecil called. Wray and 
Kathy introduced Cecil to Green and Cecil also retained Green. 


In September 1986 Kathy did not know Donna well, as defend- 
ant Wray and Donna did not speak to each other. When Kathy 
married defendant Wray in 1988, Kathy and Donna became closer, 
but Donna would only visit when defendant Wray was not at home. 
Defendant Wray began to tolerate Donna for Kathy’s sake and 
allowed Donna to come on a family trip to Florida in April 1988 
at Kathy’s suggestion. Kathy testified that on the drive down, 
while defendant Wray was asleep in the back seat of the van, 
Donna told her that she and defendant Tucker had killed Cecil. 
Donna explained that she and defendant Tucker had been selling 
drugs to Cecil and that they had gone to Greensboro in response 
to a call from Cecil for drugs. Cecil joined the Tuckers in their 
car, which Donna was driving because defendant Tucker kept ‘“‘nod- 
ding out.” Defendant Tucker and Cecil began to argue about Cecil 
stealing drugs from defendant Tucker. Donna became angry because 
Cecil was acting “like she was [defendant Tucker’s] wife.” When 
defendant Tucker and Cecil continued to argue, Donna got out 
of the car, picked up something, and “knocked the shit out of 
(Cecil].”. Donna thought Cecil was merely unconscious. She had 
defendant Tucker put Cecil’s body in the car. Donna continued 
to drive because defendant Tucker was “nodding out” again. After 
driving awhile, Donna pulled off the road and told defendant Tucker: 
‘'T]hrow the bitch out. Somebody will get her.” 


According to Kathy, Donna never mentioned anything about 
defendant Wray or about Cecil’s being choked. While the women 
never discussed the incident again in detail, whenever it came 
up Donna always tried to blame her husband. The conversation 
inevitably began with Donna characteristically accusing defendant 
Tucker of sleeping with someone. When Donna was in jail, Kathy 
visited her several times. On one occasion, Donna said she had 
told the police and the prosecutor that she had lied, to which 
they had responded that she should stick to her statement or she 
would get the death penalty or life imprisonment. Donna told Kathy 
she was only twenty, too young for that, so she had to do something. 
Kathy did not know until defendant Wray’'s arrest that Donna 
had implicated him. Kathy had no knowledge of her husband dealing 
drugs. 
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Luanne Hicks, Kathy’s roommate before Kathy married de- 
fendant Wray, testified about a conversation with Donna the day 
Donna had told Vestal she had killed Cecil. Hicks had been upstairs 
taking a bath while Donna and Vestal talked. When Hicks came 
downstairs, Vestal rolled his eyes and whispered to her, in reference 
to Donna, “I think she’s crazy.” After Vestal left, Donna confided 
to Hicks that defendant Tucker had choked a girl over a dope deal. 


Defendant Wray then testified, denying any involvement in 
the disappearance or death of Cecil. He claimed he met David 
Johnson when Johnson came looking for Wray’s brother, a friend 
from prison, and for a job as part of a parole work plan. Wray 
offered to help. As a result, Johnson paid more visits to Mid-State 
and called several times. On one of Johnson’s visits, Wray met 
Cecil. When Johnson was taken off work-release, Wray then had 
contact with Johnson through Cecil. Wray denied selling drugs 
to Johnson or Cecil. 


Wray also explained the presence of Dilaudid at Mid-State 
on 29 August 1986 as resulting from his nose surgery. That morning 
around 10:00 a.m., Cecil had stopped by to discuss Johnson’s work 
plan. Cecil stayed about twenty minutes and used the bathroom 
before leaving. Around 1:00 p.m., Donna stopped by to ask if Wray 
had seen their mother, which Wray found to be strange because 
Donna had only come to Mid-State once before and because there 
was no reason for their mother to come by that day. Moments 
later the officers arrived, conducted the search, and arrested Wray. 
Donna left as the officers entered. 


Wray testified that he had never been close to Donna and 
rarely saw her. In 1983 he got into a fight with the Tuckers, 
as a result of which he was tried for assault on a federal witness.’ 
Both Tucker and Donna testified against defendant Wray on the 
assault charges. For years afterward, contact between Wray and 
the Tuckers was even more limited. He did know from family 
sources that Donna supplied Tucker with drugs. 


Defendant Wray also testified that the first time he saw Donna 
after his 29 August 1986 drug arrest was at Christmas 1987 at 
their mother’s house. After Wray heard the Tuckers arguing in 


1. Defendant Tucker was a witness against Wray’s and Donna’s father on 
federal drug charges at the time; Tucker was placed in a federal witness protection 
program for a period in connection with the federal case against his father-in-law. 
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the living room, Donna came into the kitchen and told Wray that 
Tucker had killed Cecil. When their mother later showed him Donna’s 
letter saying Wray had nothing to do with the murder of Cecil, 
he was baffled because it had never occurred to him that he was 
involved. 


DEFENDANT WRAY’S APPEAL 


[1] Wray sought to introduce statements made by defendant Tucker 
on 15 April 1987, 22 February 1988, and 25 February 1988. In 
the first, defendant Tucker stated to Agent Bryant that he could 
say with “absolute certainty” that his source of Dilaudid was an 
individual in Gastonia, that Wray was not the source, and that 
he and Donna did not deal drugs with Wray because neither trusted 
him after defendant Tucker testified against Wray’s father in a 
federal drug case. In this statement defendant Tucker did not im- 
plicate Wray in the murder of Cecil. 


On 22 February 1988, however, defendant Tucker claimed that 
Wray had killed Cecil. On 25 February 1988, Tucker claimed that 
Wray killed Cecil and the Tuckers were hired only to lure her 
out for Wray. 


The trial court excluded these statements, as well as statements 
made by defendant Tucker on 12 April 1988, as hearsay and un- 
der the authority of Bruton v. United States, 391 U.S. 128, 20 
L. Ed. 2d 476 (1968). In Bruton, the United States Supreme Court 
held that at a joint trial, admission of a statement by a nontestifying 
codefendant that incriminated the other defendant violated that 
defendant’s right of cross-examination secured by the Confrontation 
Clause of the Sixth Amendment. Jd. at 126, 20 L. Ed. 2d at 479. 
This right binds the states via the Fourteenth Amendment. Pointer 
v. Texas, 380 U.S. 400, 403, 13 L. Ed. 2d 923, 926 (1965); State 
v. Parrish, 275 N.C. 69, 74, 165 S.E.2d 230, 234 (1969). 


The result is that in joint trials of defendants it is necessary 
to exclude extrajudicial confessions unless all portions which 
implicate defendants other than the declarant can be deleted 
without prejudice either to the State or the declarant. If such 
deletion is not possible, the State must choose between relin- 
quishing the confession or trying the defendants separately. 
The foregoing pronouncement presupposes (1) that the confes- 
sion is inadmissible as to the codefendant ..., and (2) that 
the declarant will not take the stand. If the declarant can 
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be cross-examined, a codefendant has been accorded his right 
to confrontation. 


State v. Fox, 274 N.C. 277, 291, 163 S.E.2d 492, 502 (1968). 


These principles are substantially codified in N.C.G.S. 
§ 15A-927(c). The trial court has three choices when a defendant 
objects to joinder due to the existence of an extrajudicial statement 
by a codefendant that makes reference to the objecting defendant 
but is not admissible as to the objecting defendant: 1) a joint trial 
at which the statement is not admitted; 2) a joint trial at which 
the statement is admitted in a sanitized form; or 3) a separate 
trial for the objecting defendant. N.C.G.S. § 15A-927(c) (1988). 


The trial court correctly precluded admission of statements 
given by defendant Tucker on 12 April 1988. On that date, Tucker 
gave a detailed statement implicating himself, Donna, and defend- 
ant Wray. He stated that Wray hired the Tuckers to kill Cecil 
in exchange for $1,000 in cash and $1,000 in pills. Tucker described 
meeting Cecil and driving around with her as the Tuckers and 
Cecil looked for the hidden pills. According to Tucker, he began 
to have doubts about killing Cecil, but at Donna’s urging he hit 
Cecil over the head. The next day Wray paid the Tuckers and 
told them how to get rid of the car. After lengthy debate and 
an unsuccessful attempt to “sanitize” this statement, the State 
withdrew its proffer. Later, the trial court ruled that other 
statements made by Tucker on 12 April were part of the same 
transaction and therefore were also inadmissible. 


[2] While the 12 April 1988 statement clearly was inadmissible 
under Bruton and N.C.G.S. § 15A-927(c), the trial court erred in 
precluding admission of the 15 April 1987 statement. Bruton only 
applies when a confession by a nontestifying defendant is “‘inad- 
missible as to the codefendant.” Fox, 274 N.C. at 291, 163 S.E.2d 
at 502; see also N.C.G.S. § 15A-927(c)(1) (1988). A statement is 
inadmissible as to a codefendant only if it is made outside his 
presence and incriminates him. See State v. Bonner, 222 N.C. 344, 
345, 23 S.E.2d 45, 46 (1942); see also State v. King, 287 N.C. 645, 
654, 215 S.E.2d 540, 550 (1975), judgment vacated in part, 428 U.S. 
903, 49 L. Ed. 2d 1209 (1976). While the 15 April statement was 
made outside Wray’s presence, it does not incriminate him. Indeed, 
it tends to exonerate him, which is why he sought to introduce 
it. The refusal to admit this statement deprived Wray not only 
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of exculpatory substantive evidence but also of evidence that con- 
tradicted testimony of the State’s key witness, Donna Tucker. 


Neither was the 15 April statement inadmissible as hearsay. 
Upon defendant Tucker's invocation of his right not to incriminate 
himself, the 15 April statement became admissible as a statement 
against penal interest by an unavailable witness. N.C.G.S. § 8C-1, 
Rules 804(a)(1), 804(b)(3) (1988); State v. Singleton, 85 N.C. App. 
123, 128, 354 S.E.2d 259, 263, disc. rev. denied, 320 N.C. 516, 358 
S.E.2d 530 (1987). If a statement “so far tend[s] to subject [the 
declarant] to ... criminal liability ... that a reasonable man 
in his position would not have made the statement unless he be- 
lieved it to be true, it is admissible.” N.C.G.S. § 8C-1, Rule 804(b)(3). 
The statement must actually subject the declarant to criminal liabili- 
ty. Singleton, 85 N.C. App. at 129, 354 $.B.2d at 263. An anonymous 
letter does not satisfy this element because a declarant who con- 
ceals his identity does not tend to expose himself to criminal liabili- 
ty. State v. Artis, 325 N.C, 278, 304, 384 S.E.2d 470, 484-85 
(1989), cert. granted and judgment vacated, 494 U.S. 1023, 108 
L. Ed. 2d 604, on remand, 327 N.C. 470, 397 S.E.2d 223 (1990), 
on remand, 329 N.C. 679, 406 S.E.2d 827 (1991). Here, however, 
Tucker’s identity was known and his liability for various drug 
offenses was clear. 


The statement also must be such that the declarant would 
understand its damaging potential. Jd. at 305, 384 S.E.2d at 485. 
Some courts have held that statements made to law enforcement 
officers or prosecutors as part of plea bargain negotiations do not 
meet this element because the reasonable man in those circumstances 
would not believe his statement necessarily subjected him to criminal 
liability. United States v. Rhodes, 713 F.2d 468, 473 (9th Cir. 1983), 
cert. denied, 464 U.S. 1012, 78 L. Ed. 2d 715, cert. denied sub 
nom. Dudley v. United States, 465 U.S. 1038, 79 L. Ed. 2d 711 
(1984); United States v. Callahan, 442 F. Supp. 1218, 1222 (D. Minn. 
1978), record supplemented, 455 F. Supp. 524, judgment revd on 
other grounds sub nom. United States v. Larson, 596 F.2d 759 
(8th Cir. 1979). While there is evidence that defendant Tucker 
cooperated with law enforcement officers during the spring of 1988, 
there is no evidence that he had entered into a relationship with 
the authorities as early as 15 April 1987. 


In the majority of cases, the statement at issue subjects the 
declarant to liability for the crime(s) of which the defendant is 
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accused. Under our pre-Rules case law the declaration had to be 
one that the declarant committed the crime for which the defendant 
was on trial, and the admission had to be inconsistent with the 
guilt of the defendant. State v. Haywood, 295 N.C. 709, 730, 249 
S.E.2d 429, 442 (1978). Haywood overturned the prior North Carolina 
practice of precluding admission of statements against penal in- 
terest as hearsay yet retained several restrictive requirements, 
most of which survived passage of the Rules of Evidence. Singleton, 
85 N.C. App. at 129, 354 S.B.2d at 263; 1 Henry Brandis, Jr., 
Brandis on North Carolina Evidence § 147 at 679 (3d ed. 1988). 


This Court, however, has admitted statements under Rule 
804(b)(3) that subject the declarant to criminal liability for offenses 
other than those for which the defendant is on trial. In State 
v. Levan, 326 N.C. 155, 388 S.E.2d 429 (1990), several witnesses 
were permitted to testify about statements made by the victim 
of a murder charged against the defendant. The victim said he 
had shot and killed someone to whom he was sent to collect a 
drug debt owed to the defendant. Later, the collector was himself 
killed. The State tried the defendant for the murder on the theory 
that the defendant killed him because the defendant feared the 
collector would testify against him in drug cases in exchange for 
a deal from the State on the collection-shooting death. The Court 
held that the statement by the defendant’s victim that he had 
shot one of the defendant’s clients who had “cut” the defendant 
on a drug deal was a statement against the penal interest of the 
victim, admissible under Rule 804(b)(3). Id. at 163-64, 388 S.E.2d 
at 433; see also Maugeri v. State, 460 So. 2d 975, 976-79 (Fla. 
Dist. Ct. App. 1984), cause dismissed, 469 So. 2d 749 (1987) (state- 
ment by victim to his girlfriend, two days before his murder, that 
he had stolen two kilograms of cocaine from the defendant’s airplane, 
admissible under the hearsay exception for statements against penal 
interest); cf. David W. Louissell & Christopher B. Mueller, Federal 
Evidence § 489 at 1149-52 (1980) (against-interest requirement 
satisfied by a third-party confession which “implicates both the 
declarant and the accused in some other crime, where the effect 
of the statement is to exonerate the accused in some way respecting 
the charged crime, as by... corroborating a defense explanation 
of otherwise damning circumstantial evidence”) (emphasis added). 


As in the cited cases, Tucker’s declaration involved crimes 
other than those for which Wray was tried. Tucker’s statement 
is similar to those at issue in the above cases in that it bears 
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on collateral but related issues in the case against Wray. In Levan 
and Maugeri, the statements by the victims helped explain, from 
the State’s point of view, why the victims were killed. Though 
it incriminates him in drug dealing, Tucker’s statement tends to 
corroborate Wray’s testimony that Wray did not deal in drugs, 
that he did not have a relationship with the Tuckers, that he would 
not have turned to them for aid because he did not trust them 
or get along with them, and that he did not ask them to help 
with a problem witness. The statement tended to counter the State's 
position on important issues in the case— Wray’s involvement in 
the drug trade, his motivation to kill Cecil, and his employment 
of the Tuckers to kill Cecil. 


One requirement enunciated in Haywood which expressly car- 
ries over in the Rules is that a statement against penal interest 
is not admissible “unless corroborating circumstances clearly in- 
dicate the trustworthiness of the statement.” N.C.G.S. § 8C-1, Rule 
804(b\(3); see Haywood, 295 N.C. at 730, 249 S.E.2d at 442. “The 
circumstantial guaranty of reliability for declarations against in- 
terest is the assumption that persons do not make statements 
which are damaging to themselves unless satisfied for good reason 
that they are true.” N.C.G.S. § 8C-1, Rule 804(b)(3), comment (quoting 
Advisory Committee’s Note); see also United States v. Harris, 403 
U.S. 578, 588, 29 L. Ed. 2d 723, 734 (1971); Levan, 326 N.C. at 
163-64, 388 S.E.2d at 433. This aspect of Rule 804(b)\(3) requires 
that corroborating evidence support the assumption of reliability. 
The evidence here provides the requisite indications of trust- 
worthiness: 1) Tucker had been addicted for years; 2) the Tuckers 
had been estranged from Wray during some of those years; 3) 
the Tuckers had been inaccessible to Wray and his family at least 
during the period while Tucker was placed in a witness protection 
program; 4) Donna had used many sources to satisfy Tucker’s drug 
needs; 5) Tucker had testified against Wray and Wray’s father; 
and 6) Tucker made this statement almost a full year before he 
made the statements implicating Wray. While Tucker later said 
he received drugs from Wray on at least one occasion in part 
payment for Cecil’s murder, the record does not reveal that Tucker 
ever expressly repudiated his 15 April 1987 statement that Wray 
was not his drug source. We conclude that Tucker’s statement 
on 12 April 1988 is not so inconsistent with his assertion on 15 
April 1987 that the assertion is untrustworthy. 
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[3] The trial court also erred in precluding admission of the 22 
February and 25 February 1988 statements, in which Tucker said 
that Wray, not he, killed Cecil. Despite the inculpatory nature 
of the statements as to Wray, Wray sought to use them to support 
his defense that the Tuckers planned and executed the murder 
of Cecil without any involvement on his part, and over a period 
of time conspired to implicate him in order to get a deal from 
the State. Wray contends that the mere existence of such inconsist- 
ent statements by Tucker undermines the State’s theory of the 
case and adds weight to his theory that the Tuckers cast about 
for a means of escaping punishment. Because defendant Tucker 
was not a witness at the trial, the February statements would 
have served to impeach only Donna. 


As to the February statements, we hold that the trial court 
erroneously applied Bruton to Wray's prejudice by precluding him 
from presenting evidence in support of his defense. Further, because 
Wray did not offer the statements as the truth of the matters 
asserted, 7.e., that he killed Cecil or hired the Tuckers to lure 
her out, but rather offered them to discredit the State’s theory 
of the case, the statements are not inadmissible hearsay. N.C.G.S. 
§ 8C-1, Rule 801(e) (1988). 


Because Wray sought to introduce rather than to exclude 
statements by his codefendant, Bruton is inapposite. The more 
appropriate precedents are those in which joinder of charges against 
codefendants, one who testifies and one who does not, leads to 
deprivation of the right to a fair trial because the testifying defend- 
ant is precluded from presenting exculpatory evidence. E.g., State 
v. Boykin, 307 N.C. 87, 296 S.E.2d 258 (1982); State v. Alford, 
289 N.C. 372, 222 S.E.2d 222, vacated in part on other grounds 
sub nom. Carter v. North Carolina, 429 U.S. 809, 50 L. Ed. 2d 
69 (1976). 


Alford involved a joint trial of two codefendants, Alford and 
Carter, for armed robbery and murder. Alford testified and presented 
an alibi defense, while Carter did not testify. Carter had made 
a pretrial statement to the authorities implicating himself and another 
man, Larry Waddell, in the crimes. Carter did not mention Alford 
in the statement, and eyewitness testimony established that there 
were only two perpetrators. The State did not offer the statement, 
apparently to avoid weakening its case against Alford. Id. at 387, 
222 $.E.2d at 232. This Court held that because Carter could have 
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refused to testify on the basis of the Fifth Amendment, Alford 
was effectively deprived of evidence which would have corroborated 
his alibi testimony. Jd. at 388, 222 S.E.2d at 232. Under the cir- 
cumstances, Alford’s defense was so prejudiced by the trial court’s 
denial of his motion to sever that he was denied his rights to 
due process and confrontation. /d. at 389, 222 S.E.2d at 233; see 
also Boykin, 307 N.C. at 90-92, 296 S.E.2d at 260-61. 


In Alford the Court relied on Chambers v. Mississippi, 410 
U.S. 284, 35 L. Ed. 2d 297 (1973), in which the Supreme Court 
held that the conjunction of two errors by the trial court deprived 
the defendant of a fair trial. Chambers, 410 U.S. at 302, 35 
L. Ed. 2d at 313. The first occurred when the trial court prevented 
the defendant from cross-examining his own witness McDonald about 
circumstances surrounding the signing by the witness of a written 
confession to the shooting for which the defendant was being tried. 
Id. at 296, 35 L. Ed. 2d at 309. The trial court also precluded, 
as hearsay, testimony by three witnesses that McDonald had 
eonfessed to them that he shot the victim. Jd. at 298-302, 35 
L. Ed. 2d at 310-138. 


While these cases support our holding awarding Wray a new 
trial, they differ from this case in two ways. First, they are all 
pre-Rules. As such, they turn on analyses of the constitutional 
rights to due process and confrontation and the statutory right 
to a fair trial. Here, the Rules of Evidence apply. Courts do not 
resolve issues on a constitutional basis when they can be resolved 
on other grounds. State v. Agee, 326 N.C. 542, 546, 391 S.E.2d 
171, 173 (1990); State v. Creason, 313 N.C. 122, 127, 326 S.E.2d 
24, 27 (1985). We thus confine our reasoning and holding to the 
Rules of Evidence. Second, because there were then no hearsay 
exceptions covering these statements, this Court in Alford and 
Boykin was obliged to find error in the failure of the trial court 
to grant severance. 


[4] Here, we hold that the trial court erred in precluding admis- 
sion of the statements because they were either nonhearsay or 
admissible under a hearsay exception. The sole direct evidence 
against Wray was the testimony of Donna Tucker, an interested 
witness of highly questionable credibility. Wray’s defense was that 
the Tuckers killed Cecil with no knowledge or involvement on 
his part, then sought to escape punishment by implicating him. 
The number of and inconsistencies in defendant Tucker’s pretrial 
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statements not only support this theory, but could well have fatally 
undermined the State’s theory of the case contained in the testimony 
of Donna Tucker. We thus cannot conclude that the error was 
harmless. N.C.G.S. § 15A-1443(a) (1988). 


[5] Defendant Wray also contends he should not have been con- 
victed of a Class A or capital felony because his conviction was 
based solely on the uncorroborated testimony of a coconspirator, 
Donna. The statute under which Wray was convicted provides: 


[I]f a person who heretofore would have been guilty and 
punishable as an accessory before the fact is convicted of a 
capital felony, and the jury finds that his conviction was based 
solely on the uncorroborated testimony of one or more prin- 
cipals, coconspirators, or accessories to the crime, he shall 
be guilty of a Class B felony. 


N.C.G.S. § 14-5.2 (1986). In a related argument, Wray challenges 
the trial court’s instructions defining “corroboration” for purposes 
of this statute. 


Because Wray did not object to the instructions at trial, he 
cannot now assign them as error. Further, the jury found that 
“the conviction of First Degree murder [was] not based solely on 
the uncorroborated testimony of one or more principals.” (Emphasis 
in original.) Even assuming, however, that Wray’s conviction was 
based solely on the uncorroborated testimony of Donna, Wray can- 
not show prejudice. Having received a sentence of life imprison- 
ment, he cannot be subjected to the death penalty at his new 
trial. Bullington v. Missouri, 451 U.S. 430, 68 L. Ed. 2d 270 (1981); 
State v. Silhan, 302 N.C. 223, 270, 275 S.E.2d 450, 482 (1981). Whether 
he is tried, therefore, for a Class A or a Class B felony, the max- 
imum punishment he can receive is life imprisonment. 


DEFENDANT TUCKER'S APPEAL 


[6] Tucker's appeal involves statements he made to Agent Bryant 
and Deputy Siwinski on 21 April 1988, which he claims were ob- 
tained in violation of his Fifth and Sixth Amendment rights and 
to his prejudice. We agree, and we therefore award defendant 
Tucker a new trial. 


On 12 April, Tucker had shown Bryant and Siwinski sites 
in Guilford County related to the murder of Cecil. The light failed 
before Bryant and Siwinski were able to drive Tucker to Surry 


IN THE SUPREME COURT 31 


STATE vy. TUCKER 
[331 N.C. 12 (1992)] 


County to show them where Cecil’s body was left. As a result, 
Siwinski and Bryant took Tucker to Surry County on 21 April. 
The trial court allowed both officers to testify about what Tucker 
said and what he showed them while there. Bryant testified that 
Tucker identified both the general area where the dumping oc- 
curred and the dirt road down which the Tuckers initially had 
turned to dump the body. Tucker explained that the condition 
of this first road concerned him and Donna, so they backed out 
and went north, recrossing the river, to dispose of Cecil’s body. 
Siwinski’s testimony was consistent with Bryant’s. 


Prior to trial, Tucker filed a motion to suppress any statements 
made by him to law enforcement officers. During pretrial hearings, 
the State asserted that the only statement it intended to introduce 
was the one made on 12 April. At trial, however, the State began 
to question Agent Bryant regarding his meeting with defendant 
Tucker on 21 April. When Tucker objected, the trial court held 
a voir dire to determine the admissibility of the 21 April statements. 
It ruled that the statements were admissible, concluding that Tucker 
had “freely, voluntarily and understandingly waived his right to 
an attorney” before making the statements and that the officers 
did not threaten or coerce him in order to obtain the statements. 


The trial court so concluded after hearing the following evidence: 


On 18 April, Siwinski appeared before the grand jury which 
indicted Tucker for the murder of Cecil. On 19 April, Tucker turned 
himself in to Siwinski. On 20 April, Tucker made his first ap- 
pearance, had a public defender appointed to represent him, and 
met with appointed counsel. During the voir dire, Siwinski testified 
that on 21 April he had Tucker brought from the jail to the sheriff's 
department between 8:00 and 8:30 a.m. Siwinski read Tucker his 
rights, then asked if he agreed to accompany him to Surry County. 
According to Siwinski, Tucker responded that he wanted to make 
a phone call first. Initially, Siwinski denied he knew Tucker was 
trying to call his attorney or that Tucker told him he was unsuc- 
cessful in reaching his attorney. When faced with contrary testimony 
from a 13 February 1989 hearing, however, Siwinski “remembered” 
that he knew Tucker attempted unsuccessfully to call his attorney. 


Tucker gave the following testimony on voir dtre: 


He had met with his attorney, Robert O’Hale, on the evening 
of 20 April, following his first appearance. O’Hale told him not 
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to talk to anyone or go anywhere without counsel. When officers 
came to Tucker’s cell the next morning, he thought they were 
taking him to his lawyer. Instead, they took him to Siwinski, who 
asked him to go to Surry County and read him his rights. He 
responded, “Well, my lawyer told me not to go with you or—and 
talk to anybody, unless I call him first.” It was then about 8:05 
a.m. Tucker did not have a card with his counsel’s phone number; 
therefore, Siwinski escorted him to a phone booth and gave him 
a directory. When Tucker had trouble finding the phone number, 
Siwinski helped him find it. Tucker called once and let the phone 
ring several times, but no one answered. 


When Tucker told Siwinski nobody was answering, the follow- 
ing exchange occurred: Siwinski said, “Well, we need to hurry, 
because SBI Agent Bryant has to be somewhere else and we need 
to get to him early.” Tucker said he wanted to phone his attorney 
once more. Again, he was unable to reach anyone at the Public 
Defender’s Office. When he told Siwinski, Siwinski said, “Well, 
what are you going to do? You're either going with me or you're 
not. We need to know now.” Tucker responded, “Well, I’m not 
supposed to. Robert O’Hale told me not to.” Siwinski then said: 


Well, you’ve swam too far up the river now to turn back 

.... It'll be rough on you, if you stop cooperating now. 

... Mr. McBryde has told you that, and I have too... . 

I told you before, if I want to fuck you, I'll tell you. But 

if I-—I don’t want you; I want Gene (defendant Wray). 
. . I want you to get in the car. 


After this exchange, and because of it, Tucker agreed to go with 
Siwinski and to sign a waiver form. Tucker believed Siwinski when 
Siwinski threatened him if he did not continue to cooperate. This 
was not the first time Siwinski had told Tucker he did not want 
him, but wanted Wray. Siwinski and others had told him if he 
cooperated the charges would be consolidated and he probably 
would receive only three to five years. 


Of the findings of fact made by the trial court, the following 
are pertinent: 1) On 20 April, Tucker was taken to District Court, 
where Robert O’Hale was appointed to represent him; 2) O’Hale 
talked to Tucker later that afternoon or evening and told Tucker 
not to talk or go with anyone without counsel; 3) On 21 April, 
Siwinski met with Tucker in the Guilford County Jail Complex 
and stated that he wanted Tucker to go with him to Surry County; 
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4) On 21 April, Tucker told Siwinski what his lawyer had said; 
5) Tucker tried to call his attorney twice that morning; and 6) 
Siwinski told Tucker they needed to hurry and “something to the 
effect that ‘If I want you, I'll tell you. I want Gene.’”’ 


Rather than challenging the trial court’s conclusions of law 
that the resulting statement was not involuntary or due to threats 
or promises, Tucker argues that the statement was elicited after 
his Sixth Amendment right to counsel had attached and he had 
invoked his right to counsel under the Fifth Amendment. Tucker’s 
Sixth Amendment right to counsel clearly had attached prior to 
his meeting with Siwinski on the morning of 21 April. This right 
attaches upon the commencement of criminal judicial proceedings 
against a defendant, “whether by way of formal charge, preliminary 
hearing, indictment, information, or arraignment.” Kirby v, Illinois, 
406 U.S. 682, 688-89, 32 L. Ed. 2d 411, 417 (1972); see also Michigan 
v. Harvey, 494 U.S. 344, 348, 108 L. Ed. 2d 293, 301-02 (1990); 
Michigan v. Jackson, 475 U.S. 625, 629-30, 89 L. Ed. 2d 631, 638 
(1986); Brewer v. Williams, 4380 U.S. 387, 398, 51 L. Ed. 2d 424, 
436, reh’g denied, 431 U.S. 925, 53 L. Ed. 2d 240 (1977); State 
v. Nations, 319 N.C. 318, 324, 354 S.E.2d 510, 513 (1987). Here, 
the right attached during Tucker’s initial appearance, because at 
that point the State's position against him had solidified with respect 
to the charge of murder. McNeil v. Wisconsin, --- U.S. ---, 115 
L. Ed. 2d 158, 168 (1991). 


Equally clearly, Tucker invoked the right when he requested 
and received appointment of counsel at his initial appearance. See 
Patterson v. Illinois, 487 U.S. 285, 290-91, 101 L. Ed. 2d 261, 271 
(1988). Thus, his 21 April statements were admissible only if he 
subsequently waived his asserted right. 


To determine whether Tucker validly waived the right, we 
must ask: (1) whether the 21 April interview was police-initiated — 
Jackson, 475 U.S. at 636, 89 L. Ed. 2d at 642; and (2) whether 
Tucker knowingly and intelligently waived the right. Patterson, 
487 U.S. at 293, 101 L. Ed. 2d at 272; Oregon v. Bradshaw, 462 
U.S. 1039, 1044-46, 77 L. Ed. 2d 405, 411-13 (1983); Nations, 319 
N.C. at 326-27, 354 S.E.2d at 515; State v. Robey, 91 N.C. App. 
198, 202-03, 371 S.E.2d 711, 713-14 (1988). If the law enforcement 
authorities, not Tucker, initiated the 21 April interrogation, we 
need not proceed to the second question because “any waiver of 
the defendant’s right to counsel for that police-initiated interroga- 
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tion is invalid.” Jackson, 475 U.S. at 636, 89 L. Ed. 2d at 642; 
see also Robey, 91 N.C. App. at 203, 371 S.E.2d at 714. The question, 
therefore, is whether Siwinski or defendant Tucker initiated the 
conversation that resulted in the incriminating statements. 


The trial court found that Siwinski met with Tucker and asked 
Tucker to go to Surry County with him. The evidence on voir 
dire, from both Tucker and the State, was that Siwinski had Tucker 
brought to him. Tucker did not request to see Siwinski; rather, 
Tucker thought he was going to see his attorney. The findings 
and evidence thus establish without contradiction that the inter- 
view was police-initiated. Therefore, the waiver executed by Tucker 
is invalid, despite Siwinski’s informing Tucker of his rights and 
Tucker’s ultimately acquiescing in Siwinski’s “request” to accom- 
pany him to Surry County. Jackson, 475 U.S. at 635-36, 89 
L. Ed. 2d at 641-42. 


Language in Patterson, 487 U.S. at 296-98, 101 L. Ed. 2d at 
275-76, suggesting that a proper admonishment of a defendant’s 
Miranda rights will suffice to show a valid waiver is limited to 
the facts of that case. There, the defendant had not asserted his 
Sixth Amendment right to counsel, had not invoked his Fifth Amend- 
ment right to counsel, had not been appointed counsel, and had 
not made his first appearance. The Court distinguished the Michigan 
v. Jackson situation, in which the defendant had been arraigned 
and counsel had been appointed. Jd. at 296 n. 9, 101 L. Ed. 2d 
at 275 n. 9. Jackson, rather than Patterson, is the controlling 
precedent here. Thus, the waiver Tucker executed during the inter- 
rogation initiated by Siwinski is invalid and his statements were 
obtained in violation of his Sixth Amendment right to counsel. 


Further, the statements were inadmissible under the prophylac- 
tic rules established to safeguard the Fifth Amendment right to 
counsel. In McNeil v. Wisconsin, the Supreme Court rejected the 
argument that a defendant’s assertion of his Sixth Amendment 
right to counsel automatically results in an invocation of the right 
to counsel for Fifth Amendment purposes. McNeil, --- U.S. at 
---, 115 L. Ed. 2d at 166-69. For a request for counsel at a judicial 
proceeding to serve as a Fifth Amendment invocation as well, there 
must be an indication of a desire to deal with the police only 
through counsel, not merely the expression of a desire to have 
counsel present at formal proceedings. Id. at ---, 115 
L. Ed. 2d at 169. Here, however, Tucker’s assertions and the cir- 
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cumstances on the morning of 21 April, rather than his request 
for counsel at his first appearance, determine the sufficiency of 
his invocation of the right to counsel for Fifth Amendment purposes. 


After Siwinski asked Tucker if he would go to Surry County, 
Tucker said his attorney had told him not to talk to anyone or 
go anywhere without counsel. Tucker asked to, and did, call his 
attorney twice. Siwinski knew whom Tucker was trying to reach 
and that Tucker was not successful. If a defendant “indicates in 
any manner... that he wishes to consult with an attorney before 
speaking there can be no questioning.” Miranda v. Arizona, 384 
U.S. 436, 444-45, 16 L. Ed. 2d 694, 707 (1966). This Court recently 
relied on this language in holding that a defendant invoked the 
right to counsel when she asked if she needed an attorney and 
her friend looked up the defendant’s attorney’s phone number, 
only to be dissuaded by the officers from calling him. State vw. 
Torres, 330 N.C. 517, 412 S.E.2d 20 (1992). In informing the authorities 
of his desire to call his attorney and in attempting to do so, Tucker, 
too, invoked his Fifth Amendment right to counsel. See United 
States v. Porter, 764 F.2d 1, 6-7 (1st Cir. 1985) (suspect’s attempt 
to telephone his attorney in presence of DEA agent constituted 
invocation of right to counsel); Silva v. Estelle, 672 F.2d 457, 458 
(5th Cir. 1982) (defendant’s request to call a lawyer, made to arraign- 
ment magistrate, “can only be construed” as exercise of right to 
counsel); United States v. Lilla, 534 F. Supp. 1247, 1279 (N.D.N.Y. 
1982), on subsequent appeal, 699 F.2d 99 (2d Cir. 1983) (suspect's 
request to his mother to call attorney, made in the presence of 
arresting officers, invoked right to counsel); Gorel v. United States, 
531 F. Supp. 368, 371 (S.D. Tex. 1981) (recognizing that if suspect’s 
request to his wife to telephone attorney had been attempt to 
obtain present counsel, suspect's Fifth Amendment rights would 
have been violated). 


Because Tucker invoked his Fifth Amendment right to counsel 
during custodial interrogation, he was not subject to further police 
interrogation until his attorney was made available unless he himself 
initiated subsequent communication with Siwinski. Edwards v. 
Arizona, 451 U.S. 477, 484-85, 68 L. Ed. 2d 378, 386, reh’g denied, 
452 U.S. 973, 69 L. Ed. 2d 984 (1981). Under Edwards, a valid 
waiver of the invoked right cannot be established merely by show- 
ing that the defendant responded to further police-initiated custodial 
interrogation, even if read his rights. Id.; see also Smith v. Illinois, 
469 U.S. 91, 98-100, 83 L. Ed. 2d 488, 496 (1984). A valid waiver 
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can only occur if the defendant reinitiates the conversation and 
the waiver was knowing and intelligent. Bradshaw, 462 U.S. at 
1044-46, 77 L. Ed. 2d at 411-13. Unless defendant initiated the 
contact, we do not even consider whether any waiver was knowing 
and intelligent. Jd. 


Siwinski’s interrogation of Tucker clearly violated Edwards 
in that Siwinski continued to pressure and question Tucker after 
Tucker attempted to call his attorney. Siwinski engaged in the 
very conduct Edwards proscribes. See Minnick v. Mississippi, 498 
U.S. ---, ---, 112 L. Ed. 2d 489, 496 (1990); Harvey, 494 US. 
at ---, 108 L. Ed. 2d at 302 (1990). Thus, Tucker’s 21 April state- 
ment was inadmissible. 


The State contends that Tucker’s Fifth Amendment invocation 
was a limited invocation only to call his attorney and that the 
interrogating officer respected the limited invocation by stopping 
his interrogation and even aiding Tucker in calling his attorney. 
It relies on Connecticut v. Barrett, 479 U.S. 523, 98 L. Ed. 2d 
920 (1987) and Griffin v. Lynaugh, 823 F.2d 856 (5th Cir. 1987). 
In Barrett, the Supreme Court held that an oral statement by 
a defendant, who said he would not make a written statement 
without his attorney present but had “no problem” talking about 
the offense charged, was admissible. Barrett, 479 U.S. at 527-30, 
93 L. Ed. 2d at 927-28. In Griffin, the Fifth Circuit held that the 
defendant's request to talk to his attorney was a limited, unam- 
biguous request to do just that. Griffin, 823 F.2d at 863. Upon 
the defendant’s request the police stopped the interrogation, aided 
the defendant in calling his attorney, and left the defendant alone 
while he talked with the attorney on the telephone. Upon reenter- 
ing the interrogation room and learning from the defendant that 
the attorney had declined to represent him, the interrogating of- 
ficers asked the defendant if he wanted to call another attorney, 
to which the defendant responded in the negative. Id. 


Unlike the defendants in those cases, Tucker did not make 
an invocation limited merely to calling his attorney or declining 
to make only one kind of statement. Tucker prefaced his two at- 
tempts to call his attorney with the statement that the attorney 
had told him not to talk to anyone or go anywhere without calling 
him first. When he failed to reach the attorney a second time, 
Tucker repeated that he was not supposed to go with Siwinski. 
Even interpreting Tucker’s statements narrowly, which is counter 
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to authority,” we would have to conclude that Siwinski did not 
honor Tucker’s request. At a minimum, Tucker’s communication 
conveyed an intent to make actual contact with his attorney to 
see what he advised. Finally, unlike in Griffin, where the court 
noted that there was no overreaching by the police, Siwinski’s 
conduct here clearly violated the proscriptions of Edwards. Griffin, 
823 F.2d at 863. 


The State further argues that Tucker’s Sixth Amendment 
challenge is barred because he failed to assert it at trial. According 
to the State, the basis of Tucker’s objection at trial was that “there 
was no proper waiver of rights.” The State contends that because 
Tucker did not argue Michigan v. Jackson at trial, he cannot argue 
it on appeal. See State v. Robbins, 319 N.C. 465, 495-96, 356 8.E.2d 
279, 297-98, cert. denied, 484 U.S. 918, 98 L. Ed. 2d 226 (1987); 
State v. Hunter, 305 N.C. 106, 112-13, 286 S.E.2d 535, 538-39 (1982). 


While Tucker argued at trial that the waiver was signed under 
duress, he also argued that the statement was obtained in violation 
of his Sixth Amendment rights after he had received appointed 
counsel. Specifically, Tucker’s attorney argued that the waiver was 
signed under duress 


and in the face of his [Tucker’s|] clearly announced desire to 
communicate, and efforts, not just statements, but efforts, along 
with Mr. Siwinski’s cooperation, to talk with his attorney. These 
statements are not admissible. They are obtained in violation 
of constitutional guarantees and the announced right of the 
defendant and exercise of his Sixth Amendment rights to have 
the assistance of counsel in this matter, counsel that had already 
been appointed. 


(Emphasis added.) Tucker thus clearly argued at trial that the 
statement was obtained in violation of his attached and invoked 
Sixth Amendment right to counsel. This Court, therefore, properly 
may consider and determine the validity of his Sixth Amendment 
argument. See Hunter, 305 N.C. at 112, 286 S.E.2d at 539. 


Because the error in admitting Tucker’s statement was of con- 
stitutional dimension, the State must show that it was harmless 


2. Courts should indulge every reasonable presumption against waiver of fun- 
damental constitutional rights, and doubts must be resolved in favor of protecting 
the constitutional claim. Jackson, 475 U.S. at 633, 89 L. Ed. 2d at 640. 
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beyond a reasonable doubt. N.C.G.S. § 15A-1443(b) (1988); Chapman 
v. California, 386 U.S. 18, 24, 17 L. Ed. 2d 705, 710-11, reh’g denied, 
386 U.S. 987, 18 L. Ed. 2d 241 (1967). It argues that because evidence 
that Tucker remembered the “general area” in which he and Donna 
disposed of Cecil’s body was not inconsistent with Tucker’s defense 
at trial, any error was harmless. While Tucker contended that 
he was too drugged to have killed Cecil, he never denied being 
with Donna on the night of the murder. The State argues that, 
in fact, the officers’ testimony that Tucker could not remember 
the exact spot of the dumping aided Tucker’s defense of “mental 
cloudiness.” 


While the officers testified that Tucker could not locate the 
exact spot along the wooded bank of the river that ultimately 
became the disposal site, they also testified that Tucker remembered 
crossing the river, choosing a dirt road, driving down it, rejecting 
it, recrossing the river, and disposing of the body. Evidence that 
Tucker could remember such details of an evening a year and 
a half before the statement renders his defense considerably less 
credible. Such evidence may well have caused the jury to reject 
his evidence of mental cloudiness and apathy at the time Cecil 
was choked. We thus cannot conclude beyond a reasonable doubt 
that the error in admitting the statement was harmless. 


In summary, the trial court erred, to defendant Wray’s preju- 
dice, in excluding the 15 April 1987 and the 22 and 25 February 
1988 statements. It also erred, to defendant Tucker’s prejudice, 
in admitting the 21 April 1988 statement. We therefore award 
both defendants a new trial. 


Defendant Wray’s appeal: New trial. 
Defendant Tucker’s appeal: New trial. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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STATE OF NORTH CAROLINA v. BERRY SCOTT 


No. 330PA90 
(Filed 5 March 1992) 


1. Evidence and Witnesses § 293 (NCI4th)— prior alleged 


offense — acquittal — probative value divested 


Evidence that defendant committed a prior alleged offense 
for which he has been tried and acquitted may not be admitted 
in a subsequent trial for a different offense when its probative 
value depends upon the proposition that defendant in fact 
committed the prior crime. Defendant's acquittal of the offense 
so divests the evidence of probative value that, as a matter 
of law, it cannot outweigh the tendency of such evidence unfair- 
ly to prejudice the defendant, and the admission of such evidence 
violates Rule of Evidence 403. 


Am Jur 2d, Evidence § 332; Rape § 71. 


Admissibility of evidence as to other offense as affected 
by defendant’s acquittal of that offense. 25 ALR4th 934. 


. Evidence and Witnesses § 90 (NCI4th)— intrinsic nature 
of evidence—prejudice outweighing probative value—inad- 
missibility 

When the intrinsic nature of evidence itself is such that 
its probative value is always necessarily outweighed by the 
danger of unfair prejudice, the evidence becomes inadmissible 
under Rule of Evidence 403 as a matter of law. 


Am Jur 2d, Evidence §§ 253, 260. 


. Evidence and Witnesses § 726 (NCIH4th)— prior rape for which 
defendant acquitted—admission prejudicial on rape and kid- 
napping charges 

The trial court’s erroneous admission of testimony that 
defendant had previously committed another rape for which 
he was acquitted was prejudicial to defendant on charges of 
rape and kidnapping and entitled defendant to a new trial 
on those charges where the principal question for the jury 
in those cases was whether to believe the prosecuting witnesses 
or the defendant on the element of consent, and there was 
a reasonable possibility that a different result would have 
obtained at trial had this testimony not been admitted given 
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the similarity of the circumstances of the rape for which de- 
fendant was on trial and those of the prior alleged rape. 


Am Jur 2d, Evidence § 332; Rape § 71. 


Admissibility of evidence as to other offense as affected 
by defendant’s acquittal of that offense. 25 ALR4th 934. 


4. Evidence and Witnesses § 726 (NCI4th)— prior rape for which 
defendant acquitted—admission harmless on crime against 
nature charge 

The trial court’s erroneous admission of testimony that 
defendant had previously committed a rape for which he was 
acquitted was not so prejudicial as to warrant a new trial 
on a crime against nature charge because consent is not a 
defense to crime against nature, defendant admitted that he 
committed cunnilingus upon the prosecuting witness, and this 
testimony could have had no conceivable effect on whether 
the jury believed defendant committed the crime against nature. 


Am Jur 2d, Evidence § 332; Rape § 71. 


Admissibility of evidence as to other offense as affected 
by defendant’s acquittal of that offense. 25 ALR4th 934. 


Justice MEYER dissenting. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON discretionary review pursuant to N.C.G.S. § 7A-31 from 
the decision of the Court of Appeals, 99 N.C. App. 113, 392 S.E.2d 
621 (1990), finding no error in defendant’s trial and conviction at 
16 January 1989 Criminal Session of Superior Court, COLUMBUS 
County, Herring, J., presiding. Heard in the Supreme Court 12 
March 1991. 


Lacy H. Thornburg, Attorney General, by Mary Jill Ledford, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Mark D. 
Montgomery, Assistant Appellate Defender, for defendant-appellant. 
EXUM, Chief Justice. 


Upon duly returned indictments defendant was tried and con- 
victed of crime against nature, second-degree kidnapping, and three 
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counts of second-degree rape. After being sentenced to ten years’ 
imprisonment on the crime against nature conviction, thirty years’ 
imprisonment on the kidnapping conviction, and forty years’ im- 
prisonment on the consolidated rape convictions, defendant appealed. 
The Court of Appeals found no error in defendant's trial and the 
judgments entered against him. We dismissed defendant's appeal 
but allowed his petition for discretionary review of the Court of 
Appeals’ determination of one of the issues raised: whether the 
State may introduce in a subsequent criminal trial evidence of 
a prior alleged offense for which defendant had been tried and 
acquitted in an earlier trial. We hold that where the probative 
value of such evidence depends upon defendant’s having in fact 
committed the prior alleged offense, his acquittal of the offense 
in an earlier trial so divests the evidence of probative value that, 
as a matter of law, it cannot outweigh the tendency of such evidence 
unfairly to prejudice the defendant. Such evidence is thus barred 
by N.C. R. Evid. 403. 


I. 


Evidence presented by the State tended to show defendant 
approached the prosecuting witness, a woman with whom he was 
acquainted, some time after 11:30 p.m. on 26 June 1988 at a conven- 
ience store where she had come to buy food for a friend. Defendant 
asked her for a ride home, and she agreed. She first drove with 
defendant to deliver the food. Around 1:30 a.m., she drove defend- 
ant at his request back to the convenience store to buy some 
cigarettes. As they were leaving the parking lot, defendant threat- 
ened her with a pocket knife and ordered her to drive elsewhere, 
where he forced her to have vaginal intercourse. Defendant subse- 
quently forced her to drive to his house, enter, and engage in 
vaginal intercourse and fellatio. 


The State introduced the testimony of Wanda Freeman, also 
a past acquaintance of defendant, who stated defendant had raped 
her two years earlier under similar circumstances. Defendant ob- 
jected on the ground that he had been tried for the rape of Freeman 
and acquitted by the jury. The trial court ruled the evidence was 
admissible to show “opportunity, intent, preparation and plan” under 
Evidence Rule 404(b) and that its probative value outweighed any 
danger of unfair prejudice under Evidence Rule 403. The trial court 
later instructed the jury that it could consider this evidence on 
the issue of defendant’s “intent, knowledge, plan, scheme, or design.” 
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Defendant testified that he had accompanied the prosecuting 
witness with her consent from the convenience store, that she 
agreed to accompany him and that they engaged in consensual 
sexual relations at his house only. He admitted that they engaged 
in consensual cunnilingus (but said nothing regarding fellatio). 


The Court of Appeals found no error in its review of five 
issues raised by defendant on appeal. Defendant argued before 
the Court of Appeals that the testimony of Wanda Freeman should 
not have been admitted. As he had been acquitted of the rape 
of Freeman, defendant argued that admission of her testimony 
concerning the rape violated the fundamental fairness component 
of due process, and any probative value this evidence might have 
was outweighed by its tendency unfairly to prejudice defendant. 
It was therefore inadmissible under Evidence Rule 403. The Court 
of Appeals concluded that defendant had not objected to the 
testimony on constitutional grounds at trial; therefore he was preclud- 
ed from arguing constitutional grounds for its inadmissibility on 
appeal. The Court of Appeals did not address admissibility of this 
testimony under the Rules of Evidence. 


[1] We conclude that evidence that defendant committed a prior 
alleged offense for which he has been tried and acquitted may 
not be admitted in a subsequent trial for a different offense when 
its probative value depends, as it did here, upon the proposition 
that defendant in fact committed the prior crime. To admit such 
evidence violates, as a matter of law, Evidence Rule 4038. 


[2] We acknowledge that, ordinarily, whether the probative value 
of evidence is “substantially outweighed by the danger of unfair 
prejudice,” as Rule 403 provides, is a determination resting in 
the trial judge’s discretion. E.g., State v. Meekins, 326 N.C. 689, 
700, 329 S.E.2d 346, 352 (1990). The trial court’s discretion, however, 
is not unlimited. Sound judicial discretion is “that [which] is 

. exercised ... with regard to what is right and equitable 
under the circumstances and the law, and directed by the reason 


1. Rule 403 provides: “Although relevant, evidence may be excluded if its 
probative value is substantially outweighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the jury, or by considerations of undue 
delay, waste of time, or needless presentation of cumulative evidence.” N.C.G.S. 
§ 8C-1, Rule 403 (1988). 


Defendant also argued the evidence had no tendency to prove any of the 
matters listed in Rule 404(b) and thus was inadmissible on that ground. 
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and conscience of the judge to a just result.” State v. Tolley, 290 
N.C. at 367, 226 S8.E.2d at 367-68 (quoting Langnes v. Green, 282 
U.S. 531, 541, 75 L. Ed. 520, 526 (1931) ). Its exercise is reviewable; 
and we have on occasion found the exercise of this discretion in 
favor of admission of the evidence to be error. See, e.g., State 
v. Hennis, 323 N.C. 279, 287, 372 S.E.2d 523, 527 (1988); State 
v. Jones, 322 N.C. 585, 590-91, 369 S.E.2d 822, 825 (1988); 
State v. Kimbrell, 320 N.C. 762, 769, 360 S.E.2d 691, 695 (1987). 
When the intrinsic nature of the evidence itself is such that its 
probative value is always necessarily outweighed by the danger 
of unfair prejudice, the evidence becomes inadmissible under the 
rule as a matter of law. The evidence at issue here is of that sort. 


Two principles support this conclusion. First, fundamental to 
the admissibility of evidence of charges of which the defendant 
has been acquitted is the judicial presumption of innocence. This 
Court has recognized: 


An acquittal is the “legal and formal certification of the 
innocence of a person who has been charged with a crime.” 
Black’s Law Dictionary 23 (5th ed. 1979). Once a defendant 
has been acquitted of a crime he has been “set free or judicially 
discharged from an accusation; released from ... a charge 
or suspicion of guilt.” People v. Lyman, 53 A.D. 470, 4738, 
65 N.Y.S. 1062, 1065 (1900) (quoting 1 Am. & Eng. Enc. Law 
(2d ed. p. 573)) (emphasis added). 


State v. Marley, 321 N.C. 415, 424, 364 S.E.2d 133, 138 (1988). 
Although a jury may acquit simply because the State has failed 
to prove a defendant’s guilt beyond a reasonable doubt, we cannot 
enter the jury’s “inner sanctum” to divine whether acquittal was 
based upon the State's failure to meet its burden of proof or upon 
the jury’s belief in the defendant’s innocence. Id. 


The inescapable point is that . .. [the] law requires proof 
beyond a reasonable doubt in criminal cases as the standard 
of proof commensurate with the presumption of innocence; 
a presumption not to be forgotten after the acquitting jury 
has left and sentencing has begun. 


Id. at 424-25, 364 S.E.2d at 138 (quoting State v. Cote, 129 N.H. 
358, 374, 5380 A.2d 775, 784 (1987) ). 


Nor is the presumption of innocence to be forgotten in subse- 
quent trials for other offenses. The presumption of innocence enters 
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the courtroom with the accused, and it leaves with the acquitted: 
neither accusation nor suspicion may again enter the courtroom. 
“By definition, when the Government fails to prove a defendant 
guilty . . . , the defendant is considered legally innocent. 
... [T]he acquitted defendant is to be treated as innocent and 
in the interests of fairness and finality made no more to answer 
for his alleged crime.” Dowling v. United States, 493 U.S. 342, 
361 n.4, 107 L. Ed. 2d 708, 726 n.4 (1990) (Brennan, J., dissenting, 
joined by Marshall, J., and Stevens, J.) (quoting State v. Wakefield, 
278 N.W.2d 307, 308 (Minn. 1979) ). 


“Acquittal” is the judicial recognition of the innocence of a 
person who has been charged with a crime and whose presumed 
innocence, tested, is not overcome. One acquitted is “judicially 
discharged” from the accusation and released from both the charge 
and the suspicion of guilt. State v. Marley, 321 N.C. at 424, 364 
S.E.2d at 138. A person acquitted of a charge should not be required 
again to defend himself against that charge in subsequent criminal 
proceedings in which he may become involved. 


Second, the overwhelming potential for prejudice when such 
evidence is introduced, with or without limiting instructions, is 
a factor “which may ‘undermine the fairness of the fact-finding 
process’ and thereby dilute ‘the principle that guilt is to be estab- 
lished by probative evidence and beyond a reasonable doubt.’ ” 
State v. Tolley, 290 N.C. 349, 365, 226 S.E.2d 353, 366 (1976) (quoting 
E'stelle v. Williams, 425 U.S. 501, 503, 48 L. Ed. 2d 126, 130 (1976) ). 
See Dowling v. United States, 493 U.S. at 361-62, 107 L. Ed. 2d 
at 726 (Brennan, J., dissenting, joined by Marshall, J., and Stevens, 
J.) (“One of the dangers inherent in the admission of extrinsic 
offense evidence is that the jury may convict the defendant not 
for the offense charged but for the extrinsic offense.” (quoting 
United States v. Beechum, 582 F.2d 898, 914 (5th Cir. 1978) )). 


The North Carolina Rules of Evidence must be interpreted 
and applied in light of this proposition: an acquittal and the 
undefeated presumption of innocence it signifies mean that, in law, 
defendant did not commit the crime charged. When the probative 
value of evidence of this other conduct depends upon the proposi- 
tion that defendant committed the prior crime, his earlier acquittal 
of that crime so erodes the probative value of the evidence that 
its potential for prejudice, which is great, must perforce outweigh 
its probative value under Rule 403. See State v. Little, 87 Ariz. 
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295, 307, 350 P.2d 756, 763 (1960) (“The fact of an acquittal, 

. . when added to the tendency of such evidence to prove the 
defendant’s bad character and criminal propensities, lowers the 
scale to the side of inadmissibility of such evidence.”); State v. 
Holman, 611 S.W.2d 411, 413 (Tenn. 1981) (“[T]he probative value 
of such evidence cannot be said to outweigh its prejudicial effect 
upon the defendant. For such evidence to have any relevance or 
use in the case on trial, the jury would have to infer that, despite 
the acquittal, the defendant nevertheless was guilty of the prior 
crime. No such inference can properly be drawn from an acquittal”). 


The use of evidence of conduct underlying a prior charge of 
a crime for which the defendant has been tried and acquitted has 
been permitted in the exceptional case in which the conduct oc- 
curred in the same “chain of circumstances” as the crime for which 
the defendant is being tried. In State v. Agee, 326 N.C. 542, 391 
S.E.2d 171 (1990), we held testimony that the defendant had possessed 
marijuana, despite his earlier acquittal of the possession charge, 
was admissible because that conduct was part of the same chain 
of circumstances which included the charged offense for which the 
defendant was on trial. Introduction of testimony about the mari- 
juana possession was, despite the acquittal, necessary for the testi- 
fying witness to complete his story about what led to defendant’s 
arrest and was inextricably entwined with the offense for which 
the defendant was then being tried. Holding this evidence was 
thus relevant under Rule 401, we examined its admissibility as 
a “crime, wrong or act” under Rule 404(b), and noted its essential 
identity to the “chain of circumstances” category of evidence when 
the two acts occurred contemporaneously. Under the particular 
circumstances of that case, evidence of the marijuana possession 
‘“formfed] an integral and natural part of an account of the crime, 
or [was] necessary to complete the story of the crime for the jury.” 
Agee, 326 N.C. at 548, 391 S.E.2d at 174 (quoting United States 
v. Williford, 764 F.2d 1493, 1499 (llth Cir. 1985)). 


Under our view of Rule 404(b) as a general rule of inclusion, 
the evidence presented in Agee did not fit the single exception 
“requiring its exclusion if its only probative value is to show that 
the defendant has the propensity or disposition to commit an of- 
fense of the nature of the crime charged.” State v. Coffey, 326 
N.C. 268, 279, 389 S.E.2d 48, 54 (1990). This Court thus assumed, 
despite the defendant’s acquittal, that evidence of his marijuana 
possession had some probative value by virtue of its inextricable 
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connection to the chain of circumstances. Noting that evidence 
which is probative is inevitably prejudicial but that its balance 
is a question of degree within the discretion of the trial court, 
we held that under the circumstances of that case, the trial court 
had not abused its discretion. State v. Agee, 326 N.C. at 550, 
391 S.E.2d at 176. 


The logic of Agee does not apply to the case before us. The 
“chain of circumstances” link that arguably made this evidence 
probative in Agee by virtue of its temporal relevance to the crime 
for which the defendant was on trial is absent here. Unlike the 
evidence that defendant raped Freeman, the probative value of 
the evidence in Agee did not depend on defendant’s having commit- 
ted the crime of possession of marijuana. 


[3] The error in admitting the testimony of Wanda Freeman en- 
titles defendant to a new trial on the charges of kidnapping and 
rape. The test for prejudicial error is whether there is a reasonable 
possibility that, had the error not been committed, a different result 
would have been reached at trial. N.C.G.S. § 15A-1443(a) (1988). 
Defendant admitted being with the prosecuting witness and engag- 
ing in sexual relations with her. He testified she consented to 
being with him and to the sexual conduct which ensued. The State's 
evidence tended to show the prosecuting witness did not consent. 
Both the State’s evidence and the defendant’s were corroborated 
to some extent by the testimony of other witnesses. The principal 
question for the jury in the kidnapping and rape cases was whether 
to believe the prosecuting witnesses or the defendant on the ele- 
ment of consent. Given the similarity of the circumstances of the 
rape for which defendant was on trial and those of the rape about 
which Ms. Freeman testified, we conclude there is at least a 
reasonable possibility that had the error in admitting Ms. Freeman's 
testimony not been committed and this evidence excluded a dif- 
ferent result would have obtained at trial. This determination is 
underscored by the high potential for prejudice inherent in the 
introduction of evidence of prior offenses, as we have already 
recognized. 


[4] Consent, however, is not a defense to crime against nature. 
E.g., State v. Adams, 299 N.C. 699, 700, 264 S.E.2d 46, 50 (1980). 
Defendant admitted he had committed cunnilingus upon the prose- 
cuting witness. Given this admission, Ms. Freeman’s testimony could 
have had no conceivable effect on whether the jury believed defend- 
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ant had committed the crime against nature. As to this charge, 
therefore, the error in admitting Ms. Freeman’s testimony is not 
so prejudicial as to warrant a new trial. 


The result is: As to the crime against nature conviction (No. 
88CRS3806), the decision of the Court of Appeals is affirmed and 
that conviction will stand. As to the kidnapping conviction (No. 
88CRS3807) and the three convictions for rape (Nos. 88CRS3808, 
88CRS3809, 88CRS3810), the decision of the Court of Appeals is 
reversed and defendant is given a new trial; these cases are remanded 
to the Court of Appeals for further remand to the Superior Court, 
Columbus County, for further proceedings consistent with this 
opinion. | 


Affirmed in part, reversed in part and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


Justice MEYER dissenting. 


First, I dissent because the majority has departed from our 
established standard of review for Rule 403 rulings by the trial 
court and has established a new standard. Heretofore, the standard 
of review of a trial judge’s ruling, as in this case, that the probative 
value of a particular piece of evidence outweighed any danger 
of unfair prejudice under Rule 403 had been an abuse of discretion 
standard. State v. Thompson, 314 N.C. 618, 336 S.E.2d 78 (1985). 
The majority’s new rule is, “When the intrinsic nature of the evidence 
itself is such that its probative value is always necessarily outweighed 
by the danger of unfair prejudice, the evidence becomes inadmis- 
sible under the rule ‘as a matter of law.” It should be noted 
that the application of the new rule is not limited to evidence 
of prior crimes of which a defendant has been acquitted. While 
the facts of the case at bar place under the new standard of review 
only prior crimes of which a defendant has been acquitted, who 
is to say what will, in future cases, fall within the category of 
evidence whose “intrinsic nature ... is such that its probative 
value is always necessarily outweighed by the danger of unfair 
prejudice,” causing that evidence to become “inadmissible ... as 
a matter of law.” 
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It is clear to me that the abuse of discretion standard is the 
only correct standard to be applied to Rule 403. The statute itself 
provides that “evidence may be excluded if its probative value 
is substantially outweighed” by reason of several circumstances, 
including (1) “unfair prejudice,” (2) “confusion of the issues,” or 
(3) misleading the jury; or “by consideration of’ (4) “undue delay,” 
(5) “waste of time,” or (6) “needless presentation of cumulative 
evidence.” N.C. R. Evid. 403 (emphasis added). The legislature’s 
use of words that in themselves imply some kind of balancing 
or weighing, such as “unfair,” “misleading,” “undue,” “waste,” and 
“needless,” evidences a legislative intent favoring discretionary 
rulings. The language of the rule itself convinces me that the 
legislature never intended to require the trial judge to exclude 
relevant and otherwise admissible evidence “as a matter of law.” 
Those in the majority should ask themselves whether ‘confusion 
of the issues,” “misleading the jury,” “undue delay,” “waste of 
time,” and “needless presentation of cumulative evidence” —like 
“unfair prejudice’—are not better determined by discretionary 
weighing rather than by a ruling “as a matter of law.” 


I also dissent because I do not agree with the majority that 
evidence of another offense is rendered inadmissible “as a matter 
of law” by the fact that the defendant was tried and acquitted 
of that offense. Where evidence of another criminal act committed 
by the defendant is relevant and otherwise admissible, the trial 
court, in its discretion, may admit such evidence upon finding that 
the probative value of the evidence is not substantially outweighed 
by the prejudicial effect of the evidence. I conclude that the trial 
court in this case did not abuse its discretion in admitting evidence 
demonstrating that defendant had previously committed another 
rape for which he was tried and acquitted. 


I. 


It is an established principle of the law of evidence that 
when a criminal defendant elects to testify in his own behalf, 
he is subject to cross-examination, for the purpose of impeach- 
ment, with respect to prior specific criminal acts or degrading 
conduct for which there has been no conviction. 


State v. Royal, 300 N.C. 515, 529, 268 S.E.2d 517, 527 (1980). Our 
prior case law establishes that inquiry into prior criminal acts is 
permissible even where the defendant has been tried and judicially 
discharged of the criminal activity. See State v. Leonard, 300 N.C. 
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223, 266 S.E.2d 631 (permitting cross-examination of defendant con- 
cerning a prior shooting for which defendant had been found not 
guilty by reason of temporary insanity), cert. denied, 449 U.S. 960, 
66 L. Ed. 2d 227 (1980); State v. Herbin, 298 N.C. 441, 259 S.E.2d 
263 (1979) (concluding that it is permissible to cross-examine a de- 
fendant about a specific act of misconduct even though the defend- 
ant has been acquitted of charges arising out of the misconduct); 
accord State v. Ross, 295 N.C. 488, 246 S.E.2d 780 (1978) (approving 
of cross-examination about defendant's prior possession of drugs 
despite the fact that charges against defendant had been dismissed 
because the search that disclosed the drugs was declared unlawful). 


I find no support for the majority's position in the case law 
of this state. The authorities relied on by the majority are unusual 
to say the least. Interestingly, the majority relies heavily on a 
dissenting opinion, Dowling v. United States, 493 U.S. 342, 354, 
107 L. Ed. 2d 708, 721 (1990) (Brennan, J., dissenting), in a case 
decided by a 6 to 3 vote contrary to its position here. Dowling 
held that defendant's prior acquittal did not preclude the state 
from introducing evidence of those crimes in a subsequent case 
as is more fully explained herein. 


The majority also relies on and quotes from our prior case 
of State v. Marley, 321 N.C. 415, 364 S.E.2d 133 (1988), which 
is totally inapposite. In Marley, the defendant was tried for first- 
degree murder on the theory of premeditation and deliberation. 
The jury found the defendant not guilty of first-degree murder 
but guilty of second-degree murder. The trial judge then aggravated 
the defendant’s second-degree conviction upon finding that the de- 
fendant had premeditated and deliberated the murder—the very 
charge of which the jury had just acquitted the defendant. We 
properly held that the trial judge erred. Furthermore, in Marley 
we knew that the jury acquitted the defendant of first-degree murder 
specifically because it rejected the theory that the defendant 
premeditated and deliberated the murder. 


For the proposition that the potential for prejudice (of crimes 
for which a defendant has been acquitted) undermines the fact- 
finding process, the majority cites language from State v. Tolley, 
290 N.C. 349, 365, 226 S.E.2d 353, 366 (1976), in which this Court 
discussed the prejudice of trying a defendant while he is shackled. 
Tolley had nothing whatever to do with the introduction of evidence 
of other crimes. The only cases cited by the majority that lend 
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legitimacy to its position are one case from Arizona and one from 
Tennessee. The majority’s holding today is contrary to the majority 
view in the United States. Christopher Bello, Annotation, Admissibilt- 
ty of Evidence as to Other Offense as Affected by Defendant's 
Acquittal of that Offense, 25 A.L.R.4th 934, § 2, at 939 (1983) 
(“[A] majority of jurisdictions [follow the rule]... that otherwise 
relevant and admissible evidence of another offense is not rendered 
inadmissible by the fact of the defendant’s previous acquittal of 
that other offense, except to the extent that the acquittal may 
be a factor to be weighed in the discretionary balancing by the 
trial judge of the probative value of the evidence against its unfair- 
ly prejudicial effect, and in determining the threshold question 
of whether the evidence is sufficiently convincing to warrant its 
admission.”); see, e.g., Ex parte Bayne, 375 So. 2d 1289 (Ala. 1979); 
California v. Griffin, 66 Cal..2d 459, 426 P.2d 507, 58 Cal. Rptr. 
107 (1967); Womble v. Maryland, 8 Md. App. 119, 258 A.2d 786 
(1969); Missouri v. Millard, 242 S.W. 923 (Mo. 1922): Montana v. 
Hopkins, 68 Mont. 504, 219 P. 1106 (1923); Oregon v. Smith, 271 
Or. 294, 532 P.2d 9 (1975). It is also interesting to note that the 
majority spends approximately one-fifth of its opinion distinguishing 
State v. Agee, 326 N.C. 542, 391 S.E.2d 171 (1990), in which this 
Court held that a defendant’s acquittal of a prior charge did not 
prohibit introduction in a subsequent trial of evidence of the crime 
for which the defendant was acquitted. 


I find no compelling reason why relevant, probative, and other- 
wise admissible evidence of a defendant’s prior acts must be exclud- 
ed for all purposes at subsequent criminal proceedings against the 
defendant simply because the evidence relates to alleged criminal 
conduct for which the defendant has been acquitted. An acquittal 
is not a judicial determination that the defendant charged did not 
commit the acts alleged against him. It merely shows that the 
State failed to carry its burden of proving beyond a reasonable 
doubt every element of the crime charged. The admissibility of 
other crimes evidence is not contingent upon the same standard 
of proof. Such evidence is relevant and admissible if “the jury 
can reasonably conclude that the act occurred and that the defend- 
ant was the actor.” Dowling, 493 U.S. at 348, 107 L. Ed. 2d at 
719 (emphasis added) (applying federal Rule 404(b), which, with 
one exception not applicable to this case, is identical to the North 
Carolina rule). Furthermore, the State’s failure to meet its burden 
of proof as to one element of a crime charged, although necessar- 
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ily resulting in an acquittal, does not mean that the jury de- 
cided all issues in favor of the person charged. Jd. at 349, 107 
L. Ed. 2d at 719. A general verdict finding a defendant not guilty 
of alleged criminal activity may rest upon any one of a number 
of reasons that have absolutely no bearing on the purpose for 
which evidence of the criminal behavior is admitted in a subsequent 
trial against the defendant. 


Recognizing the ‘number of possible explanations for [a] jury’s 
acquittal verdict,” the United States Supreme Court in Dowling 
v. United States, 493 U.S. 342, 107 L. Ed. 2d 708, held that the 
defendant’s acquittal at his first trial of burglary, attempted rob- 
bery, assault, and weapons offenses did not preclude the state 
from introducing evidence of these crimes to prove, in a subsequent 
trial of the defendant, that the defendant was the perpetrator 
of a bank robbery. The Dowling Court reasoned that the jury 
in the first trial might reasonably have found that the defendant 
was the masked man who entered the victim’s home, even if the 
jury did not believe beyond a reasonable doubt that the defendant 
had committed the crimes charged at the first trial. Finding the 
record devoid of any evidence that the question of identity was 
determined in the defendant's favor at the prior trial, the Court, 
even applying a constitutional standard, concluded that the defend- 
ant had “failed to satisfy his burden of demonstrating that the 
first jury concluded that he was not one of the intruders in [the 
victim’s] home.” Dowling, 493 U.S. at 352, 107 L. Ed. 2d at 720. 


Applying the reasoning of the United States Supreme Court 
in Dowling, it is possible, for instance, that a defendant tried for 
first-degree murder might be acquitted because premeditation and 
deliberation was not proved to the jury’s satisfaction beyond a 
reasonable doubt. Despite the defendant’s acquittal, evidence of 
the prior murder, if relevant and probative, should be admissible 
in a subsequent murder trial of the same defendant where the 
perpetrator’s identity is in question. Similarly, a jury might acquit 
a defendant of a burglary charge due to a lack of evidence that 
the prior incident occurred in the nighttime. This evidence might, 
however, be relevant and probative in the defendant’s subsequent 
robbery trial to prove a plan or scheme on the part of the defendant 
to commit a series of robberies. 


IT. 


In the case sub judice, the evidence showing that defendant 
had previously raped Wanda Freeman was relevant, probative, 
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and admissible in defendant’s subsequent rape trial. Evidence of 
other crimes, wrongs, or acts is inadmissible if its only relevancy 
is to show the defendant’s character or his disposition to commit 
an offense of the nature of the one charged. N.C. R. Evid. 404(b); 
State v. Jeter, 326 N.C. 457, 389 S.E.2d 805 (1990). Where, however, 
such evidence tends to prove any other relevant fact, it will not 
be excluded simply because it shows the defendant to have been 
guilty of an independent crime. Jeter, 326 N.C. 457, 389 S.E.2d 
805; State v. Coffey, 326 N.C. 268, 389 S.E.2d 48 (1990). 


As recognized by the majority, Rule 404(b) of the North Carolina 
Rules of Evidence is a “general rule of inclusion of relevant evidence 
of other crimes, wrongs or acts by a defendant.” Coffey, 326 N.C. 
at 278-79, 389 S.E.2d at 54. 


This rule of inclusion is “subject to but one exception requiring 
[the] exclusion [of evidence of other crimes, wrongs, or acts] 
if [the] only probative value [of such evidence] is to show that 
the defendant has the propensity or disposition to commit an 
offense of the nature of the crime charged.” 


Jeter, 326 N.C. at 459-60, 389 S.E.2d at 807 (quoting Coffey, 326 
N.C. at 279, 389 S.E.2d at 55). 


Here, we are dealing with a trial of offenses including three 
counts of second-degree rape and one count of crime against nature, 
as well as second-degree kidnapping, and the prior acquittal was 
on second-degree rape and sexual offense charges. As evidenced 
by many of our previous decisions, this Court has been very liberal 
in admitting evidence of similar sexual offenses by a defendant 
for the purposes set out in Rule 404(b). State v. Cotton, 318 N.C. 
663, 351 S.E.2d 277 (1987). We have reaffirmed this position in 
several recent cases: 


Additionally, our decisions, both before and after the adoption 
of Rule 404(b), have been “markedly liberal” in holding evidence 
of prior sex offenses “admissible for one or more of the pur- 
poses listed [in the Rule]... .” 


Coffey, 326 N.C. at 279, 389 S.E.2d at 54 (quoting 1 Brandis on 
North Carolina Evidence § 92 (8d ed. 1988) ). 


[N]ot only has this Court employed a “markedly liberal” inter- 
pretation of Rule 404(b) when the State was seeking to in- 
troduce evidence of prior, similar sex offenses by a defendant, 
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but we have stressed repeatedly that the rule is, at bottom, 
one of relevancy. 


State v. Jeter, 326 N.C. at 459, 389 S.E.2d at 807 (citation omitted). 


This is particularly the case where the purpose is to show 
intent, whether the other offense precedes or follows the incident 
for which defendant is being tried. See, e.g., State v. Boyd, 321 
N.C. 574, 364 S.E.2d 118 (1988) (testimony regarding defendant’s 
conduct with a young relative demonstrated defendant's scheme 
or intent to take advantage of young relatives left in his custody); 
State v. Bagley, 321 N.C. 201, 362 S.E.2d 244 (defendant had at- 
tempted to commit a sexual offense upon another victim ten weeks 
after the alleged forcible cunnilingus on the prosecutrix), cert. dented, 
485 U.S. 1036, 99 L. Ed. 2d 912 (1988); State v. Craven, 312 N.C. 
580, 324 S.E.2d 599 (1985) (subsequent indecent liberties probative 
as to mens rea for crimes with which defendant was charged); 
State v. Williams, 303 N.C. 507, 279 S.E.2d 592 (1981) (at trial 
upon two counts of first-degree sexual offense, evidence that, after 
the date of the offense charged, defendant sexually assaulted another 
victim by rubbing her breasts was admissible to show intent, plan, 
or design to commit the crimes charged); State v. Davis, 229 N.C. 
386, 50 S.E.2d 37 (1948) (evidence of improper advances toward 
another female victim at the orphanage where defendant was 
superintendent was admissible to show attitude, animus, and pur- 
pose); State v. Hall, 85 N.C. App. 447, 355 S8.E.2d 250 (defendant’s 
intent in a prior conviction of assault with intent to commit rape 
was probative of his intent to rape another victim he later assaulted 
and kidnapped), disc. rev. denied, 320 N.C. 515, 358 S.E.2d 525 (1987). 


Wanda Freeman’s testimony concerning the earlier rape inci- 
dent, in many respects, closely paralleled the evidence of the inci- 
dent in the present case. The defendant, on foot, approached both 
Ms. Freeman and the victim in this case, who were approximately 
the same age, around midnight and requested rides home in their 
automobiles. Defendant previously knew each victim casually, allow- 
ing him to predict their amenability to his request. While the two 
crimes differ in that defendant brandished a knife in the present 
case but used no weapon against Ms. Freeman, defendant threat- 
ened both with serious bodily harm. Once the defendant got his 
victims to an isolated area, he ordered them out of the car, tried 
to pull them out of the car, took their keys, and once he got 
them outside, ordered them to take down their pants. When they 
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refused the latter demand, defendant forcibly loosened their pants. 
Subsequently, the victims were forced to submit to multiple acts 
of vaginal intercourse, and both victims were forced to perform 
one act of fellatio upon the defendant. In both cases, defendant 
showed a modicum of concern for his victim. After forcing the 
victim in this case to engage repeatedly in intercourse, defendant 
inquired if he had hurt her. He walked her to her car, drove with 
the victim to her apartment, and told her he would see her later. 
Following intercourse and fellatio with Ms. Freeman, defendant 
returned her keys and left the scene to obtain assistance in getting 
her car out of the mud. Given the similarities in the circumstances 
of the two rape incidents, the evidence of the earlier rape incident 
was relevant and highly probative of defendant’s intent to commit 
the kidnapping, rape, and sexual offense charges for which he was 
being tried. 


For the purpose of impeaching the victim’s testimony and to 
suggest that she had fabricated the rape story, defendant intro- 
duced evidence tending to show that the victim in this case con- 
sented to accompanying him and to the sexual acts performed. 
‘Where, as here, a defendant maintains that the sexual acts for 
which he is being tried were committed with the victim’s consent, 
evidence of other crimes and acts is also relevant to rebut the 
defendant’s claim of consent. See State v. Arnold, 284 N.C. 41, 
199 S.E.2d 423 (1973) (this Court, in a rape case, held that evidence 
of a prior offense was relevant where consent was an issue). 


Courts in a majority of the other jurisdictions have likewise 
held admissible evidence of other offenses in cases where a defend- 
ant claims that the alleged victim consented to the sexual act 
and his intent, or the victim’s nonconsent, is a material issue. See, 
e.g., Fisher v. State, 57 Ala. App. 310, 328 So. 2d 311 (prior sexual 
assault relevant to rebut defendant’s claim that the victim’s par- 
ticipation in the sexual act was voluntary), cert. denied, 295 Ala. 
401, 328 So. 2d 321 (1976); State v. Hill, 104 Ariz. 238, 450 P.2d 
696 (1969) (prior conviction of rape with similar circumstances rele- 
vant to prove a forcible rape by defendant, who had fallen asleep 
in bed of victim whom defendant claimed had consented); People 
v. Gray, 259 Cal. App. 2d 846, 66 Cal. Rptr. 654 (1968) (nature 
of prior attacks probative of consent where issue was that of con- 
sent); Williams v. State, 110 So. 2d 654 (Fla.) (evidence of common 
plan, scheme, and design admissible to meet anticipated defense 
of consent), cert. denied, 361 U.S. 847, 4 L. Ed. 2d 86 (1959); Hunt 
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v. State, 233 Ga. 329, 211 S8.E.2d 288 (1974) (evidence of similar 
sexual offenses relevant to show intent of defendant relative to 
the issue of whether the victim consented to the sexual acts); People 
v. Lighthart, 62 Ill. App. 3d 720, 379 N.E.2d 403 (1978) (whether 
complainant consented was a question of fact for the jury, and 
evidence of prior conviction for attempted rape was admissible 
to show the defendant’s mental state); People v. Oliphant, 399 
Mich. 472, 250 N.W.2d 443 (1976) (evidence of other crimes admis- 
sible when the lack of consent is crucial to the prosecution's case). 


After ruling that the evidence of the prior rape incident was 
admissible to show intent, preparation, and plan, the trial court 
properly weighed the probative value and prejudicial effect of the 
evidence, as follows: 


{Cjonsidering the evidence presented in the trial of this case, 
... the prior acts of the defendant, as above found in 1986, 
are sufficiently close in time and are of such a nature as to 
afford proof of opportunity, intent, preparation and plan as 
to be admissible in the trial of this case. 


The Court find[s] further that the probative value of the 
testimony sought to be elicited by the State is— out — outweighs 
any danger of unfair prejudice, or confusion of issues, or of 
misleading the jury, or by considerations of undue delay, waste 
of time, or needless presentation of cumulative evidence. 


Based upon the evidence before the trial court, it cannot be shown 
that the trial judge’s ruling was so arbitrary as to constitute an 
abuse of his discretion. 


Nor did the trial court permit the jury to consider this evidence 
for any purpose prohibited by our rules of evidence. Defendant 
was permitted during cross-examination of Wanda Freeman to 
establish that he was found not guilty following a trial upon charges 
of second-degree rape and sexual offense arising from the incident. 
Thereafter, the trial judge instructed the jury that it could consider 
Wanda Freeman’s testimony only tor the purposes of showing in- 
tent, knowledge, plan, scheme, or design. His instructions in this 
regard were as follows: 


Now, evidence has been presented in the trial of this 
case on behalf of the State tending to show that the witness, 
Wanda Freeman, knows the defendant, Berry Scott. That he 
was a boyfriend of her best girlfriend. That on the 6th of 
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July, 1986, she saw him at about 11:30 to 12:00 at a parking 
lot and at his request agreed to give him a ride to his aunt’s 
house. That she didn’t know where it was, and he directed 
her down Highway 74-76 to a road six[] or seven miles out 
of Whiteville. That they ended up in an open field with the 
ear stuck, and while there the defendant forced himself upon 
her and engaged in vaginal intercourse with her without her 
consent and against her will, as well as oral sex. And that 
although the case was brought to trial, there was a verdict 
of not guilty in that case. 


Now, that’s what some of that evidence tends to show. 
The defendant denies that he committed those acts. 


I instruct you that this evidence has been received solely 
for the purpose of showing, if you find, that the defendant 
in this case had the intent, which is a necessary element of 
the crimes charged in this case; or, that the defendant had 
the knowledge, which is a necessary element of the crime 
or part of them charged; and that there existed in the mind 
of the defendant a plan, scheme, system or design involving 
the crime charged in this case. 


If you believe this evidence, members of the jury, then 
you may consider it, but only for the limited purpose for which 
it was received and none other. 


You may not convict the defendant in this case based 
upon something that you may find happened in the past with 
respect to someone else. 


You should also weigh and consider the fact, along with 
the other evidence in this regard, that a jury returned a verdict 
of not guilty in that particular case on those particular facts. 


In my view, this was a correct, proper, and adequate limiting 
instruction. 


The burden is on the defendant to demonstrate that the issue 
which he seeks, by his challenge to the evidence, to foreclose was 
actually decided in the first case. Dowling, 4938 U.S. 342, 107 
L. Ed. 2d 708. Where, as here, no evidence is introduced as to 
the reason for the acquittal in the prior case, a trial court may, 
in its discretion, admit evidence of the defendant’s prior criminal 
activity, if relevant and probative of some issue before the trial court. 
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I believe that the majority has grievously erred in adopting 
its new rule. Furthermore, I cannot conclude, under our traditional 
rule, that the trial! court’s ruling in admitting evidence establishing 
that defendant had previously committed another rape for which 
he was tried and acquitted was so arbitrary that it could not have 
been the result of a reasoned decision. Therefore, I dissent from 
the majority's opinion and vote to affirm the decision of the Court 
of Appeals finding no error in defendant’s trial. 


JO ANN ROUMILLAT v. SIMPLISTIC ENTERPRISES, INC. DjpjA BOJANGLES 
FAMOUS CHICKEN N’ BISCUITS 


No. 373A91 
(Filed 5 March 1992) 


1. Rules of Civil Procedure § 56.4 (NCI3d)— summary judgment 
for defendant— when proper 
Defendant was entitled to summary judgment if it was 
able either to show the nonexistence of an essential element 
of plaintiff's claim or to show that plaintiff could not produce 
evidence of an essential element of her claim. 


Am Jur 2d, Summary Judgment §§ 6, 26. 


2. Negligence § 53.3 (NCI3d)— premises liability—notice of 
dangerous condition—burden of proof 
In an action to recover for injuries sustained by plaintiff 
when she slipped on a greasy substance in a restaurant parking 
lot and fell, defendant was not required to produce evidence 
showing that it did not know or should not have known of 
the substance in its parking lot. Contrary language in Durham 
v. Vine, 40 N.C. App. 564, and Tolbert v. Tea Co., 22 N.C. 
App. 491, is disapproved. 


Am Jur 2d, Premises Liability §§ 29, 30, 144, 659. 


Liability of owner or operator of parking lot for personal 
injuries allegedly resulting from condition of premises. 38 


ALR3d 10. 


o8 
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3. Negligence § 53.3 (NCI3d)— premises liability — notice of greasy 


substance —burden of proof 
In an action to recover for injuries sustained by plaintiff 


_when she slipped on a greasy substance in a restaurant parking 


lot, defendant met its burden in a summary judgment hearing 
by showing that plaintiff could not come forward with a forecast 
of evidence that defendant knew or should have known of 
the presence of the substance and, having sufficient time to 
do so, negligently failed to do so; the burden was then upon 
plaintiff to make a contrary showing, and plaintiff's reliance 
on her complaint would not suffice. 


Am Jur 2d, Premises Liability §§ 29, 30, 144, 659. 


Liability of owner or operator of parking lot for personal 
injuries allegedly resulting from condition of premises. 38 
ALR3d 10. 


. Negligence § 53 (NCI4th)— invitee — premises liability case — 


duty of owner 

In a premises liability case involving injury to an invitee, 
the owner of the premises has a duty to exercise ordinary 
care to keep in a reasonably safe condition those portions 
of its premises which it may expect will be used by its customers 
during business hours and to give warning of hidden perils 
or unsafe conditions insofar as they can be ascertained by 
reasonable inspection and supervision. 


Am Jur 2d, Premises Liability §§ 136-138. 


. Negligence § 53.3 (NCI3d)— invitee — premises liability — proof 


of negligence 


In order to prove that a defendant-proprietor is negligent, 
plaintiff must show that the defendant either (1) negligently 
created the condition causing the injury, or (2) negligently 
failed to correct the condition after actual or constructive 
knowledge of its existence. 


Am Jur 2d, Premises Liability §§ 136-138. 


. Negligence § 53.3 (NCI3d)— invitee — unsafe condition caused 


by third party — knowledge by owner — plaintiff's burden of proof 

When an unsafe condition is attributable to third parties 
or an independent agency, plaintiff must show that the condi- 
tion existed for such a length of time that defendant knew 


IN THE SUPREME COURT 59 


ROUMILLAT v. SIMPLISTIC ENTERPRISES, INC. 
[331 N.C. 57 (1992)} 


or by the exercise of reasonable care should have known of 
its existence in time to have removed the danger or to have 
given proper warning of its presence. 


Am Jur 2d, Premises Liability §§ 144, 146, 147. 


. Negligence § 57.10 (NCI3d)-— invitee—fall on greasy sub- 
stance — knowledge by owner —- insufficient forecast of evidence 


Summary judgment was properly entered for defendant 
restaurant owner in plaintiff's action to recover for injuries 
sustained when plaintiff slipped on a greasy substance in the 
restaurant parking lot and fell where defendant carried its 
burden of showing the inability of plaintiff to forecast evidence 
that defendant knew or should have known of the greasy 
substance on the surface of its parking lot; plaintiff failed 
to offer any affidavits or other evidence in support of the 
bald assertion in her pleading that defendant knew or should 
have known of the greasy substance; plaintiff did not forecast 
any evidence as to the condition of the parking lot prior to 
plaintiffs fall; and plaintiff's own deposition testimony indicated 
that she did not see any grease as she, her husband, and 
her son initially walked across the well-lighted parking area 
to enter defendant’s restaurant, that less than an hour earlier 
her husband successfully traversed the very area on which 
she slipped, and that plaintiff exited the restaurant within 
a few feet of the path she used to enter the restaurant. 


Am Jur 2d, Premises Liability § 144; Summary Judgment 
§§ 6, 26. 


Liability of owner or operator of parking lot for personal 
injuries allegedly resulting from condition of premises. 38 
ALR3d 10. 


. Negligence § 57.10 (NCI3d)— fall in parking lot —downward 
slope — negligence — insufficient forecast of evidence 

A plaintiff who fell on a greasy substance in a restaurant 
parking Jot failed to forecast sufficient evidence to show 
negligence by defendant due to the downward slope of its 
parking lot where plaintiff presented no evidence in response 
to defendant’s interrogatory of any violation of any building 
code, ordinance, or regulation; plaintiff failed to name any 
expert witnesses in this respect either in her interrogatory 
responses or at the summary judgment hearing; photographs 
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presented by defendant reveal nothing out of the ordinary 
about the slope of defendant's parking lot; and defendant had 
no duty to warn plaintiff of the slope which was in plain view. 


Am Jur 2d, Premises Liability § 144; Summary Judgment 
8§ 6, 26. 


Liability of owner or operator of parking lot for personal 
injuries allegedly resulting from condition of premises. 38 
ALR3d 10. 


9. Negligence § 53.3 (NCI3d)— grease spot—proximity to 
restaurant — photographs — insufficient evidence of notice 
In the absence of accompanying evidence from experts 
or lay witnesses, photographs showing the proximity of a grease 
spot in a restaurant parking lot to the restaurant will not 
suffice to prove that defendant restaurant owner was or should 
have been aware of the grease spot. 


Am Jur 2d, Premises Liability § 144. 
Justice FRYE dissenting. 


APPEAL as of right by defendant pursuant to N.C.G.S. 
§ 7A-30(2) of the decision of a divided panel of the Court of Appeals, 
103 N.C. App. 440, 406 S.E.2d 10 (1991), reversing the judgment 
of Morgan, J., entered in Superior Court, FORSYTH County, on 
20 July 1990. Heard in the Supreme Court 12 February 1992. 


Frye and Kasper, by Leslie G. Frye and Granice L. Geyer, 
for plaintiff-appellee. 


Hutchins, Tyndall, Doughton & Moore, by Laurie L. Hutchins, 
for defendant-appellant. 


Womble Carlyle Sandridge & Rice, by William F. Womble, 
Jr., for North Carolina Association of Defense Attorneys, amicus 
curiae. 


Maxwell & Hutson, P.A., by Monica Umstaedt Rossman and 
Alice Neece Moseley, and Marjorie Putnam, General Counsel, for 
North Carolina Academy of Trial Lawyers, amicus curiae. 


MEYER, Justice. 


The issues before the Court are whether the Court of Appeals 
applied the proper test in reviewing the trial court’s entry of sum- 
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mary judgment for defendant in the instant case and whether sum- 
mary judgment was appropriate under the facts before the trial 
court at the time it was entered. We conclude that the Court 
of Appeals applied the wrong test and further conclude that the 
Court of Appeals erred in holding that the trial court improperly 
granted summary judgment in favor of defendant. Accordingly, 
we reverse the decision of the Court of Appeals and remand this 
case to that court for further remand to the Superior Court, Forsyth 
County, for reinstatement of the summary judgment originally 
entered 20 July 1990. 


The evidence before the trial court tended to show the follow- 
ing. On 21 December 1987 at approximately 8:15 p.m., plaintiff 
and her husband and son exited the Bojangles restaurant located 
on Peters Creek Parkway in Winston-Salem, North Carolina. Plain- 
tiff, forty-eight years old at the time of the accident, crossed the 
entrance walkway, traversed the drive-thru lane, and walked the 
“couple of steps” over a concrete traffic island that separated 
the drive-thru lane from the parking spaces intended for restaurant 
patrons. Plaintiff then walked across the empty parking space adja- 
cent to her auto, taking three steps toward the driver’s side door. 
Plaintiff's left foot slipped on a substance on the asphalt parking 
space, and she fell on her right knee. Plaintiff was taken to Forsyth 
Memorial Hospital where X rays revealed that she had sustained 
a broken kneecap, which required surgery. Plaintiff suffers a twen- 
ty percent permanent partial disability of the knee as a result 
of the fall. 


In her deposition, plaintiff stated that the parking lot was 
“basically” a well-lit area that “slopes” downward away from the 
restaurant and that on the evening of the accident she was wearing 
a skirt, sweater, and casual dress shoes with three-quarter inch 
heels. She also described the substance on which she slipped as 
being from an automobile, “{bjlack,” “[t]hick, mucky like,” “[mJore 
like grease rather than oil,” and two and one-half or three feet 
in “circular” dimension. The deposition made no mention of any 
other material on the parking lot surface. The complaint, however, 
describes the substance differently, as it refers to a “slick, greasy 
substance and other debris.” Plaintiff stated in her deposition that 
the substance measured in thickness “as much as a sixteenth of 
an inch.” Plaintiff was unable to say whether the greasy substance 
was located across from the restaurant entrance. Plaintiff also related 
in her deposition that she returned to the accident scene some 
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two and one-half weeks after the accident, and in response to defense 
counsel’s inquiry as to whether the parking lot space was in “exact- 
ly the same” condition as on the day of the accident, plaintiff 
replied “Yes.” 


On 25 June 1990, defendant moved for summary judgment. 
At the hearing, defendant produced plaintiff's deposition, three 
sets of interrogatories answered by plaintiff, and seven photos 
of the parking lot taken approximately two months after plaintiff 
fell. Plaintiff produced no affidavits or anything else in response 
to defendant’s motion. The trial court entered summary judgment 
in favor of defendant. 


The Court of Appeals held that the trial court erred in granting 
summary judgment for defendant. While conceding that there is 
no evidence in the record that defendant knew or should have 
known oi the existence of the substance, the Court of Appeals 
nevertheless concluded that this lack of evidence did not entitle 
defendant to summary judgment. The majority of the panel below 
held that defendant is entitled to summary judgment “only if it 
meets its burden of showing that it did not know, and should 
not have known,” of the presence of the substance in the parking 
lot; because the record was bereft of such evidence, defendant 
failed to carry its burden, and therefore summary judgment was 
inappropriate. Roumillat, 103 N.C. App. at 442, 406 S.E.2d at 12. 


In her dissenting opinion, Judge Parker contended that the 
majority employed the wrong test in assessing the propriety of 
the summary judgment granted in favor of defendant. We agree. 
Under Collingwood v. G.E. Real Estate Equities, 324 N.C. 63, 376 
S.E.2d 425 (1989), defendant could have succeeded by showing that 
plaintiff was incapable of producing evidence of an essential ele- 
ment of her claim. According to the dissent, defendant in the instant 
case had demonstrated that plaintiff could not produce evidence 
to prove an essential element of her case—that defendant knew 
or should have known of the existence of the substance in the 
parking lot. 


The North Carolina Rules of Civil Procedure provide that sum- 
mary judgment will be granted “if the pleadings, depositions, answers 
to interrogatories, and admissions on file, together with the af- 
fidavits, if any, show that there is no genuine issue as to any 
material fact and that any party is entitled to a judgment as a 
matter of law.” N.C. R. Civ. P. 56(c). The burden of establishing 
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a lack of any triable issue resides with the movant. Pembee Mfg. 
Corp. v. Cape Fear Constr. Co., 313 N.C. 488, 329 S.E.2d 350 
(1985); Caldwell v. Deese, 288 N.C. 375, 218 S.E.2d 379 (1975). In 
Collingwood v. G.E. Real Estate Equities, we characterized this 
burden as follows: 


The movant may meet this burden by proving that an essential 
element of the opposing party’s claim is nonexistent, or by 
showing through discovery that the opposing party cannot pro- 
duce evidence to support an essential element of his claim 
or cannot surmount an affirmative defense which would bar 
the claim. 


324 N.C. at 66, 376 S.E.2d at 427; see also Bernick v. Jurden, 
306 N.C. 435, 293 S.E.2d 405 (1982); Zimmerman v. Hogg & Allen, 
286 N.C. 24, 209 8.EB.2d 795 (1974). Once a moving party meets 
its burden, then the nonmovant must “produce a forecast of evidence 
demonstrating that the plaintiff will be able to make out at least 
a prima facie case at trial.” Collingwood, 324 N.C. at 66, 376 S.E.2d 
at 427. In order to meet its burden, “an adverse party may not 
rest upon the mere allegations or denials of his pleading, but his 
response, by affidavits or as otherwise provided in this rule must 
set forth specific facts showing that there is a genuine issue for 
trial.” N.C. R. Civ. P. 56(e). All inferences of fact must be drawn 
against the movant and in favor of the nonmovant. Collingwood, 
324 N.C. at 66, 376 S.E.2d at 427. 


[1,2] The standard employed by the Court of Appeals in the 
instant case is not in accord with our well-established rule. Defend- 
ant was entitled to summary judgment if it was able either to 
show the nonexistence of an essential element of plaintiff's claim 
or to show that plaintiff could not produce evidence of an essential 
element of her claim. Jd. Contrary to the view of the Court of 
Appeals, defendant was not required to produce evidence showing 
that it did not know or should not have known of the substance 
in its parking lot. Such a requirement lacks support in our law 
and is indeed erroneous. Language to the same effect appears in 
Durham v. Vine, 40 N.C. App. 564, 567-68, 253 S.E.2d 316, 319 
(1979), and Tolbert v. Tea Co., 22 N.C. App. 491, 494, 206 S.E.2d 
816, 817 (1974), and is hereby disapproved. 


[3] Further, the Court of Appeals erred in its application of the 
burdens of proof between the respective parties in the summary 
judgment proceeding. Under N.C. R. Civ. P. 56(e), after defendant 
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met its burden by showing that plaintiff could not come forward 
with a forecast of evidence that defendant knew or should have 
known of the presence of the substance and, having sufficient time 
to do so, negligently failed to remove it, the burden then was 
upon the plaintiff to make a contrary showing. Plaintiff's reliance 
on her complaint does not suffice. The trial court must go “beyond 
the pleadings to determine whether there is a genuine issue of 
material fact.” Zimmerman, 286 N.C. at 29, 209 S.E.2d at 798; 
see also Pitts v. Village Inn Pizza, Inc., 296 N.C. 81, 85, 249 S.E.2d 
375, 378 (1978) (“Thus, plaintiff here cannot rely on his complaint 
alone to defeat defendant’s motion for summary judgment since 
the motion is accompanied by competent evidentiary matters in 
support of it.”). To hold otherwise, as the Court of Appeals did 
in the case at bar, would be to allow plaintiffs to rest on their 
pleadings, effectively neutralizing the useful and efficient procedural 
tool of summary judgment. 


[4-6] Finally, we disagree with the conclusion reached by the Court 
of Appeals that summary judgment for defendant was inappropriate 
in the instant case. In a premises liability case involving injury 
to an invitee, the owner of the premises has a duty to exercise 
“ordinary care to keep in a reasonably safe condition those portions 
of its premises which it may expect will be used by its customers 
during business hours, and to give warning of hidden perils or 
unsafe conditions insofar as they can be ascertained by reasonable 
inspection and supervision.” Raper v. McCrory-McLellan Corp., 259 
N.C. 199, 203, 1380 S.E.2d 281, 283 (1963). In order to prove that 
the defendant-proprietor is negligent, plaintiff must show that the 
defendant either (1) negligently created the condition causing the 
injury, or (2) negligently failed to correct the condition after actual 
or constructive notice of its existence. Hinson v. Cato’s, Inc., 271 
N.C. 738, 789, 157 S.E.2d 537, 538 (1967). When the unsafe condition 
is attributable to third parties or an independent agency, plaintiff 
must show that the condition “existed for such a length of time 
that defendant knew or by the exercise of reasonable care should 
have known of its existence, in time to have removed the danger 
or [to have] given proper warning of its presence.” Powell v. Deifells, 
Inc., 251 N.C. 596, 600, 112 S.E.2d 56, 58 (1960). In short, a pro- 
prietor is not the insurer of the safety of its customers. Wrenn 
v. Convalescent Home, 270 N.C. 447, 154 S.E.2d 483 (1967). 


[7] In the instant case, that defendant was on actual or construc- 
tive notice of the substance in the parking lot and failed to correct 
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it was an essential element of plaintiff's claim. Citing Warren v. 
Rosso and Mastracco, Inc., 78 N.C. App. 163, 336 S.E.2d 699 (1985), 
and Southern Railway Co. v. ADM Milling Co., 58 N.C. App. 667, 
294 §.E.2d 750, disc. rev. denied, 307 N.C. 270, 299 S.E.2d 215 
(1982), the Court of Appeals held that a triable issue of material 
fact existed as to whether defendant was aware or should have 
been aware of the substance on the parking lot surface. Scrutiny 
of these two cases, however, provides no support for the conclusion 
reached by the majority below. 


In Warren, a grocery store patron slipped and fell as a result 
of human excrement that was deposited on the floor of defendant’s 
store. In support of its motion for summary judgment, defendant 
submitted affidavits of three employees, each stating that the ex- 
crement was deposited immediately before plaintiff stepped in it. 
78 N.C. App. at 165, 336 S.E.2d at 701. Plaintiff submitted her 
own affidavit contradicting defendant’s evidence that the excre- 
ment had fallen onto the floor immediately prior to her stepping 
in it. In her affidavit, plaintiff stated that the excrement was dried 
and had footprints in it. In her answers to defendant’s interrogatories, 
plaintiff stated that she was at the checkout counter for approx- 
imately fifteen minutes and during that time she saw no one enter 
or leave the store. Moreover, in her affidavit, plaintiff stated that 
an employee of the store informed her that he knew the excrement 
was on the floor but that it was not his job to clean it up. Jd. 
at 165-66, 336 S.E.2d at 701-02. On this basis, the Court of Appeals 
concluded that a dispute existed as to a material fact regarding 
the length of time the excrement was actually on the floor, making 
summary judgment for defendant inappropriate. 


The instant case is distinguishable. The plaintiff in Warren 
complied with her obligation to present in response to defendant’s 
summary judgment motion a forecast of the evidence necessary 
to rebut defendant’s contention that her claim was incapable of 
being sustained at trial. Here, plaintiff failed to offer any affidavits 
or other evidence in support of the bald assertion in her pleading 
that defendant knew or should have known of the greasy substance 
in its parking lot. 


Similarly, Southern Railway does not provide a basis for the 
majority’s holding below. There, plaintiff, who was an employee 
of defendant railway company, slipped and fell on some grain lying 
in a work area in which plaintiff regularly walked and had slipped 
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“time after time.” Despite receiving complaints about the presence 
of the grain, defendant never took steps to remedy the situation. 
58 N.C. App. at 674, 294 $.E.2d at 755. Because defendant was 
on notice of the dangerous condition and plaintiff had no choice 
but to encounter the condition in completing his job duties, the 
question of the reasonableness of defendant’s failure to take addi- 
tional precautions was for the jury to decide. 


Unlike Southern Railway, in the instant case, plaintiff failed 
to forecast evidence that defendant was aware or should have 
been aware of the presence of the automobile grease. Plaintiff's 
own deposition testimony indicated that she did not see any grease 
as she, her husband, and her son initially walked across the “basical- 
ly” well-lit parking area to enter defendant's restaurant. Significantly, 
plaintiff exited the restaurant within a few feet of the path she 
used to enter the restaurant, and her husband himself, less than 
an hour before, successfully traversed the very area on which plain- 
tiff slipped. These facts are pertinent on the motion for summary 
judgment only insofar as they tend to show either that the grease 
spot was not so noticeable as to put defendant on notice of its 
existence or that the grease was deposited during the relatively 
brief time plaintiff and her family were within the restaurant, 
diminishing any prospect of constructive notice. Nor, for that mat- 
ter, did plaintiff forecast any evidence as to the condition of the 
parking lot prior to plaintiff's fall. Thus, plaintiff was unable to 
carry her burden, and summary judgment for defendant was ap- 
propriately granted by the trial court. 


Support for this view is found in recent cases decided by 
this Court as well as by the Court of Appeals. The mere fact 
that the automobile grease was present on the parking lot surface 
is not of itself dispositive of negligence. As the dissent below states, 
it is common knowledge that residues from engines frequently leak 
from parked automobiles. A proprietor has no duty to warn an 
invitee of an obvious danger or of a condition of which the invitee 
has equal or superior knowledge. Harris v. Department Stores 
Co., 247 N.C. 195, 100 S.E.2d 323 (1957). Reasonable persons are 
assumed, absent a diversion or distraction, to be vigilant in the 
avoidance of injury in the face of a known and obvious danger. 
Walker v. Randolph County, 251 N.C. 805, 112 S.E.2d 551 (1960). 
In Goard v. Branscom, 15 N.C. App. 34, 189 8.E.2d 667, cert. denied, 
281 N.C. 756, 191 S.E.2d 354 (1972), the Court of Appeals upheld 
a summary judgment under similar circumstances entered in favor 
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of defendant by then Judge (now Chief Justice) Exum. There, the 
Court of Appeals said: 


the fact that oil may have been on the driveway does not 
constitute negligence ... . It is common knowledge that 

. oll and grease often leak[] from automobiles, whether 
they are parked or moving. The record is silent as to how 
long the oil or grease that plaintiff stepped on had been there. 
We are of the opinion that no actionable negligence has been 
shown in this case and that there is no genuine issue as to 
any material fact germane to the cause of action. 


Id. at 39-40, 189 S.E.2d at 670. The fact that plaintiff was unable 
to adduce evidence regarding how long the dangerous condition 
existed has been deemed significant by this Court. In Hinson v. 
Cato’s, Inc., we said: 


Even if a negligent situation could be assumed here, had 
it existed a week, a day, an hour, or one minute? The record 
is silent; and since the plaintiff must prove her case, we cannot 
assume, which is just a guess, that the condition had existed 
long enough to give the defendant notice, either actual or implied. 


The plaintiff has failed to meet the requirements which 
permit the cause to be submitted to the jury. 


271 N.C. 738, 739, 157 S.E.2d 537, 538. 


[8] Plaintiff also alleged in her complaint that defendant was 
negligent due to the downward slope of its parking lot. Because 
it appears that this argument was not raised by plaintiff before 
the Court of Appeals, plaintiff arguably waived any right to argue 
that the slope amounted to negligence here. N.C. R. App. P. 28(b). 
Because slope was discussed by Judge Parker in her dissent and 
because it was addressed in oral argument before this Court, we 
elect to address this issue pursuant to our supervisory powers. 
N.C. R. App. P. 2. 


In response to defendant’s interrogatory, plaintiff presented 
no evidence of any violation of any building code, ordinance, or 
regulation and failed to name any expert witnesses in this respect 
either in her interrogatory responses or at the summary judgment 
hearing. Scrutiny of the photographs presented by defendant in 
support of its summary judgment motion reveals nothing out of 
the ordinary about the slope of defendant’s parking lot. Whether 
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slope constitutes negligence was addressed by this Court in Garner 
v. Greyhound Corp., 250 N.C. 151, 108 S.E.2d 461 (1959). In Garner, 
we held that defendant, the owner of the premises, had no duty 
to warn plaintiff of the slope on its premises, which was in plain 
view, and had breached no duty to keep the premises safe. Id. 
at 160, 108 S.E.2d at 468; see also Stoltz v. Burton, 69 N.C. App. 
231, 235, 316 S.E.2d 646, 648 (1984) (“It would be unjust and ex- 
tremely burdensome to require... owners to... insure a perfectly 
even drop- off from the sidewalk to the parking lot at all points. 
The varying height of the drop-off is a natural result of the par- 
ticular tract... .”). 


[9] Finally, plaintiff contended in oral argument before this Court 
that the photographs before the court at summary judgment re- 
vealed that the grease spot allegedly causing the fall was located 
so close to the entrance of the restaurant that a jury could reasonably 
have inferred that defendant was or should have been on notice. 
These photographs, while showing that the parking space where 
plaintiff fell is within eyesight of the restaurant entrance, support 
the deposition evidence that it is separated from that entrance 
by a raised entrance walkway or sidewalk, a drive-thru lane, and 
a low concrete parking barrier, At the summary judgment hearing, 
plaintiff presented no forecast of expert or lay testimony to attest 
to the reasonableness of detecting the substance on the basis of 
mere proximity. Further, plaintiff herself was unable to say whether 
the grease spot was located across from the restaurant entrance. 
These facts, in tandem with the fact that no evidence was presented 
as to how long the substance was present, made Snmnety judgment 
appropriate. 


Heretofore we have never concluded that proximity alone is 
indicative of negligence. Our case law is rife with findings by this 
Court and the Court of Appeals that affirmative showings of 
dangerous conditions even within defendant’s premises do not suf- 
fice to make out a prima facie case of negligence. See, e.g., Dawson 
v. Light Co., 265 N.C. 691, 144 S.E.2d 831 (1965); Hill v. Allied 
Supermarkets, Inc., 42 N.C. App. 442, 257 8.E.2d 68 (1979). Negligence 
is not presumed from the mere fact of injury. Plaintiff is required 
to offer legal evidence tending to establish beyond mere speculation 
or conjecture every essential element of negligence, and upon failure 
to do so, nonsuit is proper. Heuay v. Halifax Constr. Co., 254 
N.C. 252, 118 S.E.2d 615 (1961). 
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In the absence of accompanying evidence from experts or lay 
witnesses, the photos themselves do not suffice to prove construc- 
tive notice on defendant’s part. Cases are not to be submitted 
to a jury on speculations, guesses, or conjectures. Hopkins v. Comer, 
240 N.C. 148, 81 S.E.2d 368 (1954). The law does not require omni- 
science on the part of defendants, and proof of negligence must 
rest on a more solid foundation than mere conjecture. Clark v. 
Scheld, 253 N.C. 732, 117 S.E.2d 888 (1961). 


We conclude that after defendant carried its burden of showing 
the inability of plaintiff to forecast evidence of a material element 
of her negligence claim, namely, that defendant was aware or should 
have been aware of the greasy substance on the surface of its 
parking lot, plaintiff failed to satisfy her burden of responding 
with a forecast of evidence of that element of her claim. Further, 
absent notice, actual or constructive, of its presence, the failure 
to remove the grease does not constitute a breach of defendant's 
duty to maintain the premises in a reasonably safe condition. Ac- 
cordingly, we reverse the decision of the Court of Appeals and 
remand this case to that court for further remand to the Superior 
Court, Forsyth County, for reinstatement of the summary judgment 
in favor of defendant entered 20 July 1990. 


Reversed and remanded. 


Justice FRYE dissenting. 


I agree with the majority that the Court of Appeals applied 
the wrong test for summary judgment, but I disagree that, on 
the facts of this case, summary judgment was properly entered 
in favor of defendant. I therefore dissent from that portion of 
the Court’s opinion which holds that the Court of Appeals erred 
by reversing the trial court’s entry of summary judgment. 


“Negligence claims,” wrote Justice (now Chief Justice) Exum 
for the Court, “are rarely susceptible of summary adjudication, 
and should ordinarily be resolved by trial of the issues.” Lamb 
v. Wedgewood South Corp., 308 N.C. 419, 425, 302 S.E.2d 868, 
871 (1983). “Hence, it is only in exceptional negligence cases that 
summary judgment is appropriate because the rule of the prudent 
[person] or other applicable standard of care, must be applied, and 
ordinarily the jury should apply it under appropriate instructions 
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from the court.” Vassey v. Burch, 301 N.C. 68, 78, 269 S.E.2d 
137, 140 (1980). 


In order to succeed, the moving party—in this case the 
defendant — must meet an initial burden of (1) proving that an essen- 
tial element of the opposing party’s claim is nonexistent, or by 
showing through discovery that the opposing party (2) cannot pro- 
duce evidence to support an essential element of his or her claim 
or (3) cannot surmount an affirmative defense which would bar 
the claim. Bernick v. Jurden, 306 N.C. 435, 440-41, 293 S.E.2d 405, 
409 (1982); accord Collingwood v. G.E. Real Estate Equities, 324 
N.C. 63, 66, 376 S.E.2d 425, 427 (1989). “ ‘If the moving party fails 
in his showing, summary judgment is not proper regardless of 
whether the opponent responds.” Bernick, 306 N.C. at 441, 293 
S.E.2d at 409 (quoting City of Thomasville v. Lease-Afex Inc., 300 
N.C. 651, 654, 268 S.E.2d 190, 193 (1980)). Furthermore, all in- 
ferences of fact at the summary judgment hearing “must be drawn 
against the movant and in favor of the party opposing the motion.” 
Collingwood, 324 N.C. at 66, 376 S.E.2d at 427. 


Thus, in this case, plaintiff did not need to respond with a 
more detailed forecast of her evidence until defendant met its initial 
burden. The majority holds that defendant met this initial burden 
by demonstrating through discovery that plaintiff could not produce 
evidence of actual or constructive notice on the part of defendant. 
I disagree. 


As the majority states, in order to prevail at trial, plaintiff 
must show that the dangerous condition “ ‘existed for such a length 
of time that defendant knew or by the exercise of reasonable care 
should have known of its existence, in time to have removed the 
danger or [to have] given proper warning of its presence.’ ” Roumillat 
v. Simplistic Enterprises, Inc., 331 N.C. 57, 64, 414 S.E.2d 3389, 
343 (1992) (quoting Powell v. Detfells, Inc., 251 N.C. 596, 600, 112 
S.E.2d 56, 58 (1960) ). This duty to keep the premises in a reasonably 
safe condition “implies the duty to make reasonable inspection and 
to correct unsafe conditions which a reasonable inspection would 
reveal ....” Rappaport v. Days Inn, 296 N.C. 382, 387, 250 S.E.2d 
245, 249 (1979). 


In her deposition, plaintiff states that she and her family ar- 
rived at the Bojangles restaurant about 7:30 p.m. on 21 December 
1987 and left between 8 and 8:15 p.m. Upon leaving the restaurant, 
plaintiff states that she slipped on a thick, mucky, greasy black 


IN THE SUPREME COURT 71 


ROUMILLAT v. SIMPLISTIC ENTERPRISES, INC. 
[331 N.C. 57 (1992)] 


substance which measured two and one-half to three feet in circular 
dimension. She estimated that the substance was as much as a 
sixteenth of an inch in thickness. The parking space where she 
fell, according to photographs, is located near the entrance to the 
restaurant. Plaintiff also states in her deposition that when she 
returned to the restaurant two and one-half to three weeks later, 
“the parking space where I fell had more of a grease build up 
than the other areas.” Defendant's attorney then asked plaintiff: 
“Did it [parking space] look exactly the same as it had on December 
21, 1987 when this happened? Was the spot that you described 
there”? Plaintiff responded, “Uh huh. Yes.” 


Based on plaintiff's deposition, seven photographs, and three 
sets of interrogatories answered by plaintiff, the majority concludes 
that defendant met its burden of proving that plaintiff cannot pro- 
duce evidence to support her claim. Defendant offered no affirm- 
ative evidence on the issue of notice, such as depositions by its 
own employees that they had inspected the parking area prior 
to plaintiff's spill and found no grease spot. Cf Warren v. Rosso 
and Mastracco, Inc., 78 N.C. App. 163, 336 S.E.2d 699 (1985) (defend- 
ant produced affidavits of two employees, each stating that the 
excrement which caused the plaintiff to slip was deposited on the 
floor immediately prior to the plaintiff's fall). 


Considering the facts before the trial court in the light most 
favorable to the plaintiff, I believe a reasonable inference can be 
drawn that this large, mucky, greasy spot did not suddenly appear 
in the thirty to forty-five minutes that plaintiff was inside the 
restaurant. Photographs taken by the plaintiff approximately two 
months after her fall, and submitted by defendant in support of 
its motion for summary judgment, show spots of oil or grease 
in the parking space where plaintiff slipped. Given the size of 
the grease spot, its thickness, plaintiff's photographs and plaintiff's 
deposition statement that the grease spot was intact more than 
two weeks after her fall, a jury could reasonably infer that this 
particular parking spot, for whatever reason, had a coat of grease 
for some period of time prior to plaintiff's fall. Furthermore, given 
that the parking space is near the entrance of the restaurant, 
a reasonable jury could conclude that defendant should have been 
aware of the dangerous condition and taken steps to correct it. 


The majority also suggests that summary judgment was ap- 
propriate in this case because oil or grease in a parking lot is 
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an obvious danger, and a “proprietor has no duty to warn an invitee 
of an obvious danger or of a condition of which the invitee has 
equal or superior knowledge.” Roumillat, 331 N.C. at 66, 414 S.E.2d 
at 344 (citing Harris v. Department Stores Co., 247 N.C. 195, 100 
S.E.2d 323 (1957) ). The majority relies on Goard v. Branscom, 15 
N.C. App. 34, 189 S.E.2d 667, cert. denied, 281 N.C. 756, 191 S.E.2d 
354 (1972), in which the Court of Appeals states that it is common 
knowledge that oil and grease leak from automobiles. Jd. at 39-40, 
189 S.E.2d at 670. The majority fails to mention, however, that 
the issue in Goard was not whether oil in parking lots is a common 
danger; instead, the issue was whether the plaintiff was an invitee 
or licensee on the church premises where she fell. Jd. at 36, 189 
S.E.2d at 668. The court held that plaintiff was neither an invitee 
nor a licensee, but rather “one of the persons in possession of 
the premises involved ....” Jd. at 40, 189 S.E.2d at 670. Defendant, 
therefore, did not owe the plaintiff in Goard the same duty that 
defendant in this case owed plaintiff, an invitee of the restaurant. 


Although it is well known that cars occasionally leak grease 
and oil, the question in this case is whether a large black oil or 
grease spill on an asphalt surface near the restaurant entrance 
should be so obvious to a restaurant patron at night that the 
restaurant has no duty either to warn or remove the danger. That 
question, I believe, is one better left to a jury, not a trial judge 
or appellate court. 


For the reasons outlined above, I vote to modify and affirm 
the decision of the Court of Appeals. 


Chief Justice EXUM and Justice LAKE join in this dissenting 
opinion. 
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JOANN W. WADDLE anp JACQUELINE E. SIMPSON v. JACK SPARKS AND 
GUILFORD MILLS, INC. 


No. 476A90 


(Filed 5 March 1992) 


1. Rules of Civil Procedure § 56.3 (NCI3d)— summary judgment — 
proof of nonexistence of essential element 
Summary judgment is properly entered in the movant’s 
favor if the movant establishes that an essential part or ele- 
ment of the opposing party’s claim is nonexistent. Therefore, 
in order to overcome defendants’ motions for summary judg- 
ment, plaintiffs must forecast sufficient evidence of all essen- 
tial elements of their claims. 


Am Jur 2d, Summary Judgment § 26. 


2. Trespass § 2 (NCI3d)-- intentional infliction of emotional 
distress — elements 
The essential elements of an action for intentional inflic- 
tion of emotional distress are (1) extreme and outrageous con- 
duct by the defendant (2) which is intended to and does in 
fact cause (3) severe emotional distress. 


Am Jur 2d, Fright, Shock, and Mental Disturbance 
§§ 4-7. 


3. Trespass § 2 (NCI3d)— intentional infliction of emotional 
distress— meaning of severe emotional distress 


The standards for determining the element of severe emo- 
tional distress in actions for the intentional infliction of emo- 
tional distress and the negligent infliction of emotional distress 
are the same. Therefore, the term “severe emotional distress” 
in an action for the intentional infliction of emotional distress 
means any emotional or mental disorder, such as, for example, 
neurosis, psychosis, chronic depression, phobia, or any other 
type of severe and disabling emotional or mental condition 
which may be generally recognized and diagnosed by profes- 
sionals trained to do so. | 


Am Jur 2d, Fright, Shock, and Mental Disturbance 
§§ 3, 4, 47, 51. 
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4. Trespass § 2 (NCI3d)— intentional infliction of emotional 


distress — insufficient forecast of evidence of severe emotional 
distress 


Plaintiff's forecast of evidence failed to show that she 
has suffered the severe emotional distress necessary to main- 
tain her cause of action against her former supervisor for 
intentional infliction of emotional distress based on sexually 
suggestive comments and offensive actions where plaintiff stated 
during her deposition that she had not seen a psychiatrist 
or psychologist since well before the events comprising her 
lawsuit; plaintiff stated that the only time she had taken “nerve 
pills” prescribed by her doctor for a protracted period of time 
was during episodes of family-related stress due to problems 
with her mother and daughter; plaintiff stated that the only 
time she missed work was when her mother was hospitalized 
and again when her teenage daughter eloped; and there was 
no forecast of any medical documentation of plaintiff's alleged 
“severe emotional distress” and no forecast of evidence of 
“severe and disabling” psychological problems. 


Am Jur 2d, Fright, Shock, and Mental Disturbance 
§§ 8-10, 12. 


. Rules of Civil Procedure § 56.4 (NCI3d)— statute of 


limitations — defendants’ summary judgment motions — burden 
on plaintiff 

Where defendants pleaded the statute of limitations as 
a defense to plaintiff's claim for the intentional infliction of 
emotional distress and relied on it in their separate motions 
for summary judgment, plaintiff was required to produce a 
forecast of evidence of specific acts which took place within 
three years prior to the filing of her complaint in order to 
sustain her claim over defendants’ summary judgment motions. 


Am Jur 2d, Limitation of Actions § 470; Summary Judg- 
ment §§ 26, 27. 


. Trespass § 2 (NCI3d)— intentional infliction of emotional 


distress—summary judgment — statute of limitations 
Summary judgment was properly entered against the sec- 
ond plaintiff on her claim against her former supervisor for 
intentional infliction of emotional distress because her forecast 
of evidence failed to show that any conduct of defendant oc- 
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curred within the applicable three-year statute of limitations 
where she was unable to state during her deposition a date, 
even within a year, when any one of the various specific in- 
eidents she alleged against defendant occurred. 


Am Jur 2d, Limitation of Actions § 470; Summary Judg- 
ment §§ 26, 27. 


7. Master and Servant § 29 (NCI3d)— negligent retention of 
supervisor — insufficient forecast of evidence 
Summary judgment in favor of defendant employer was 
proper on plaintiffs’ claims for negligent retention of their 
former supervisor where the only tort at issue against the 
supervisor was intentional infliction of emotional distress, and 
plaintiffs’ forecasts of evidence were insufficient to sustain 
their claims against the supervisor for this tort. 


Am Jur 2d, Summary Judgment §§ 26, 27. 


Liability of employer, supervisor, or manager for inten- 
tionally or recklessly causing employee emotional distress. 52 
ALR4th 853. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON appeal of right by defendants pursuant to N.C.G.S. 
§ 7A-30(2) and on discretionary review of additional issues pursuant 
to N.C.G.S. § 7A-81(a), from the decision of a divided panel of 
the Court of Appeals, 100 N.C. App. 129, 394 S.E.2d 683, reversing 
summary judgment against plaintiff Waddle and affirming sum- 
mary judgment against plaintiff Simpson, the judgments having 
been rendered on 15 June 1989 in Superior Court, GUILFORD Coun- 
ty, Walker (Ralph A.), J., presiding. Heard in the Supreme Court 
on 8 April 1991. 


Ling & Farran, by Jeffrey P. Farran, for plaintiff-appellee 
Joann W. Waddle and plaintiff-appellant Jacqueline E. Simpson. 


Haines, Short, Campbell & Ferguson, by W. Marcus Short, 
for defendant Jack Sparks. 
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Smith, Helms, Mullis & Moore, by Martin N. Erwin and Michael 
A. Gilles, for defendant Guilford Mills, Inc. 


Harvey L. Kennedy and Harold L. Kennedy, III, for the North 
Carolina Academy of Trial Lawyers, Amicus Curiae. 


EXUM, Chief Justice. 


Plaintiffs’ coniplaint, filed 20 April 1988, alleges intentional 
and negligent infliction of emotional distress against defendant Jack 
Sparks and negligent hiring and retention of Sparks by defendant 
Guilford Mills, Inc. On 24 April and 26 April 1989, defendants, 
respectively, filed motions for summary judgment as to all plain- 
tiffs’ claims. The trial court granted these motions on 15 June 
1989. Plaintiffs appealed the summary judgments entered against 
them on their intentional infliction of emotional distress claims 
against Sparks and their negligent retention claims against Guilford 
Mills to the Court of Appeals.’ A divided panel of the Court of 
Appeals reversed the summary judgments entered in favor of both 
defendants as to plaintiff Waddle. 100 N.C. App. 129, 394 S.E.2d 
683 (1990) (Lewis, J., dissenting). The Court of Appeals unanimously 
affirmed the summary judgments entered in favor of both defend- 
ants as to plaintiff Simpson. Jd. Defendants appealed to this Court 
on the basis of Judge Lewis’ dissent. Both defendants petitioned 
for discretionary review of additional issues which were raised 
in, but not addressed by, the Court of Appeals. Plaintiff Simpson 
also petitioned for discretionary review. The Court allowed all peti- 
tions on 10 January 1991. 


The questions before us are, on defendants’ appeal, whether 
the Court of Appeals erred in reversing summary judgments in 
their favor on plaintiff Waddle’s claim for intentional infliction of 
emotional distress against Sparks and negligent retention against 
Guilford Mills; and on plaintiff Simpson’s petition for discretionary 
review, whether the Court of Appeals erred in affirming summary 
judgments for both defendants on her claims resting on these same 


1. Plaintiffs did not challenge in the Court of Appeals the summary judgments 
against them on their negligent infliction of mental distress and negligent hiring 
claims. They further acknowledged during oral arguments here that they had aban- 
doned their claims for negligent infliction of emotional distress. Plaintiff Simpson 
also failed to present these issues in her petition for discretionary review. Pursuant 
to Appellate Procedure Rule 28(a) assignments of error relating to these claims 
have not been preserved on appeal and are therefore deemed abandoned. 
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torts. We conclude the Court of Appeals should have affirmed 
summary judgments entered for defendants as to both plaintiffs 
on both claims. Because of this conclusion we need not address 
the various additional issues raised by the parties in their petitions 
for discretionary review. 


I. 


The trial judge considered several documents propounded by 
the parties in determining that defendants’ motions for summary 
judgment on all claims should be granted. Among these were the 
pleadings, the depositions of each plaintiff and of defendant Jack 
Sparks, defendants’ responses to requests for admissions and, final- 
ly, a summarized version of an attitude survey of employees work- 
ing under defendant Sparks taken by defendant Guilford Mills. 
Taken in the light most favorable to each plaintiff, the following 
facts can be gleaned from these documents. 


Joann Waddle began working for defendant Guilford Mills, 
Inc. in 1970. In early 1983, defendant Jack Sparks became the 
third-shift supervisor of the Knitting Department in Guilford Mills’ 
Wendover plant. In this position Sparks was plaintiff Waddle’s 
direct supervisor. 


In 1984, defendant Guilford Mills took an attitude survey of 
the employees under defendant Sparks’ supervision. The survey 
tended to show that Sparks was not well liked by the employees 
working on his shift. A report of the survey stated that 


[slome employees feel Sparks is vicious and “likes to stir people 
up,” while others think it’s his idea of “humor.” In any event, 
its [sic] causing problems and largely of this supervisor's own 
making. The mix, particularly among women, ranges from fear 
to anger, with Sparks viewed as “the most vindictive egocen- 
tric person in the plant.” Even when things are “mentioned 
to Jack that he can and should correct, he gets so profane 
and angry that we're afraid to mention anything that needs 


attention.” ... The situation in this department would be 
radically improved if Sparks were reclaimed, recycled or 
removed. 


Quotations from the above survey are apparently direct quotes 
of department employees. 
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Waddle’s deposition was taken on 16 August 1988. During 
her deposition Waddle testified that sometime in 1983 Sparks brushed 
his arm against her breast while she was working on a clipboard. 
Although Waddle initially felt the brushing incident was an acci- 
dent, she stated that a similar occurrence happened the next week 
and she began to suspect it was deliberate. The actual touching 
occurred only twice; however, Waddle testified that she had to 
step away from Sparks on several more occasions in order to avoid 
similar attempts. The last time she had to avoid these attempts 
“was about 1984.” Plaintiff acknowledged, “I wasn’t worried about 
his brushing up against me because I knew I could get away from 
him if he tried anything.” She further acknowledged in her deposi- 
tion that any acts of a sexual nature, except “dirty talk,” occurred 
within the first six months or a year that Sparks supervised her 
(i.e., in 1983 and 1984). 


In its opinion, the Court of Appeals outlined specific allegations 
of Waddle against Sparks which it gleaned from Waddle’s deposi- 
tion. It believed the following allegations could potentially support 
her claim of intentional infliction of mental distress (paraphrased 
except where quoted from the Waddle deposition): 


1. In 1983 Sparks brushed up against plaintiff's breast; however, 
Waddle acknowledged she was not worried about these at- 
tempts because of her ability to dodge them. 


2. In March, 1985, a male employee was cleaning and greasing 
a knitting machine. A female employee approached the machine 
and said “Bill, you have not greased the balls.” Another female 
employee present at the scene then said to Sparks “Jack, listen 
over here. Frances is worried about whether Bill’s greased 
his balls or not.” Sparks responded to her “What are you 
worrying about Bill’s balls for?’ Waddle was not involved in 
this exchange, although she did overhear the conversation. 


3. Sometime in either March or April, 1985, Waddle and Sparks 
were examining some fabric together. Waddle commented to 
Sparks that the fabric “has four holes the way its [sic] supposed 
to.” According to Waddle, Sparks responded by asking, “[D]o 
you have four holes? I bet you know how to use all four of 
them don’t you?” 


4. In the fall of 1985, Waddle approached Sparks for some 
medicine for an infected cut on her finger which was oozing 
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pus. Sparks asked Waddle how she knew it was infected. Waddle 
stated “it’s red and it’s swollen and it’s got pus in it.” Sparks 
started laughing and asked another employee to take care 
of plaintiff. Sparks then said “Yeah, Joann’s got a pussy finger. 
Walt’s going to have to work on Joann’s pussy.” Sparks then 
got up from his desk laughing even harder and said “I'd better 
leave on this one. I can’t stand it anymore.” As Sparks was 
leaving, another employee approached the office. Sparks stopped 
him and Waddle allegedly overheard Sparks tell the person 
“You can’t go in there. Walt’s working on Joann’s pussy finger.” 
Waddle stated that Sparks paused between the words “pussy” 
and “finger.” 


Plaintiff has also alleged in her complaint that defendant Sparks 
“frequently and constantly used dirty or obscene language of a 
sexual nature.” During her deposition, Waddle was pressed for 
details about incidents at which Sparks used such sexually sug- 
gestive comments. Waddle responded that she bought a watch for 
her father around Christmas 1984 and that one day she brought 
the watch with her to work. When she showed the watch to Sparks, 
he responded “Well, that’s nice.” Sparks then turned around and 
commented to another employee “Yeah, I guess one of her boyfriends 
gave it to her.” This incident and those already mentioned are 
the only specific, sexually suggestive comments made by Sparks, 
as recounted in Waddle’s deposition. Waddle did say during her 
deposition that, throughout her employment on Sparks’ shift, he 
frequently used offensive and vulgar language. She stated that 
defendant “always threw cuss words in every sentence he said.” 


In “the early part of the fall” of 1985, Waddle complained 
to plant manager John Moffitt and assistant plant manager Ed 
Gray regarding Sparks’ alleged unfair treatment of her as com- 
pared to other employees. During the meeting Moffitt left to go 
to another meeting. After Moffitt left, she told Gray about Sparks’ 
excessive use of dirty language, saying that Sparks “used G.D. 
all the time and the ‘f’ word.” She acknowledged not telling Gray 
about the touching incidents in 1983 and 1984, and she did not 
tell Gray about any incidents where Sparks had used sexually 
suggestive remarks. 


“{I]Jn the later part of the fall” of 1985, Waddle complained 
to personnel manager Brenda Shelton about Sparks. The thrust 
of her complaints involved Sparks giving other employees special 
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treatment at her expense. Waddle also mentioned that Sparks had 
a “filthy mouth.” When Shelton asked if Waddle had ever spoken 
to Sparks about his language, plaintiff told Shelton that she had 


but that “you can’t talk to him. The man’s crazy. ... Every time 
you try to talk to him, he makes something dirty out of it or 
he uses cuss words—dirty words. ... You can’t talk to him. It’s 


impossible.” Waddle testified that Shelton replied “Well, sex should 
never enter into the workplace.” When pressed for details about 
those incidents when Sparks had “talked dirty,” Waddle testified 
that she could not “remember telling her [Shelton] anything specific.” 


Waddle attempted to persuade Shelton to go to the plant and 
speak to other employees to verify Waddle’s complaints. Shelton 
thought it would be a bad idea because it ‘would be too obvious” 
to Sparks what was going on. Instead Shelton encouraged plain- 
tiff to get some of her co-workers to bring their complaints directly 
to Shelton’s office. Shelton attempted to assure Waddle that she 
would see “anybody that wants to talk.” Waddle, however, was 
apprehensive about getting into trouble if she encouraged others 
to talk to Shelton. Waddle also begged Shelton to keep Waddle’s 
name out of any conversations Shelton might have with Moffitt, 
Gray or Sparks, fearing that the three would retaliate against her. 


Defendant Jack Sparks’ deposition was taken on 9 December 
1987 during the discovery period of another case not involving 
the present plaintiffs. In that deposition, which Judge Walker (now 
a member of the Court of Appeals) had before him at the summary 
judgment hearing in this case, Sparks acknowledged that he was 
verbally reprimanded by Moffitt for use of offensive language. Moffitt 
warned Sparks that if Sparks “was found guilty of vulgar language 
. . . [he] would be terminated.” 


From the record and the deposition testimony of Waddle, it 
appears that none of the above-cited incidents of inappropriate 
language about which Waddle testified occurred after plaintiff 
Waddle complained to Gray or Shelton. In February 1986, Waddle 
requested a transfer to the second shift. Guilford Mills granted 
the request on 24 February 1986. Thereafter, she was not super- 
vised by defendant Sparks. On 22 October 1987 plaintiff Waddle 
voluntarily quit her job at Guilford Mills. She then complained 
that she was being unfairly accused of incorrectly measuring a 
set of beams, and she refused to sign a “write-up sheet” acknowledg- 
ing the mistake. Apparently, at a later date, Guilford Mills deter- 
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mined that the mistake was not the fault of Waddle. Defendant 
Sparks was not involved in this final incident. 


Plaintiff Jacqueline Simpson was also deposed on 16 August 
1988. During her deposition, Simpson testified that on several occa- 
sions Sparks brushed his elbow against her breast while walking 
by her. She also stated that he frequently used dirty language 
and that, if someone talked to him about it, “he tried to turn 
it into something sexual.” For example, when pressed by defend- 
ants’ counsel for details of Sparks’ “dirty talk,” Simpson testified 
as follows: 


He said lots of dirty talk. If you had any—lots of people 
used lotion out there in dealing with the yarn. And they put 
lotion in your hand. If you had lotion in your hand and he 
came by he would say, “Who you been messing with?” or 
“Have you been messing with yourself?” or “We know what 
you've been doing.” If the yarn was pulled apart in the middle, 
“What did you do, get your titty in that?” If there was a 
wet spot on the floor, “Did you pee on the floor?” If there 
was a wet spot on your pants, “What have you been doing?” 


If your legs were sore from walking and you'd say, “My 
legs are sore.” 


He’d say, “Well, I know why they're sore.” 


On several occasions, Sparks also made lewd gestures to Simpson 
with his hands where he would turn his palm up and wiggle his 
middle finger. 


When asked during her deposition to recount when any of 
these episodes took place, Simpson largely could not. She could 
not specify when any of these statements by Sparks occurred — 
even within a single year. Her responses were generally vague 
and apparently the majority of these incidents took place on a 
sporadic basis. 


Il. 


[1] Civil Procedure Rule 56 governs motions for summary judg- 
ment. Summary judgment is properly granted “if the pleadings, 
depositions, answers to interrogatories, and admissions on file, 
together with the affidavits, if any. show that there is no genuine 
issue as to any material fact and that any party is entitled to 
judgment as a matter of law.” N.C.G.S. § 1A-1, Rule 56(c) (1983). 
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The procedures and guidelines by which summary judgment is 
properly allowed have oft been recited by this Court, but they 
bear repeating here. 


By making a motion for summary judgment, a defendant may 
force a plaintiff to produce a forecast of evidence demonstrating 
that the plaintiff will be able to make out at least a prima 
facie case at trial....The party moving for summary judgment 
has the burden of establishing the lack of any triable issue. 
... The movant may meet this burden by proving that an 
essential element of the opposing party’s claim is nonexistent, 
or by showing through discovery that the opposing party can- 
not produce evidence to support an essential element of his 
claum or cannot surmount an affirmative defense which would 
bar the claim. ... All inferences of fact from the proofs offered 
at the hearing must be drawn against the movant and in favor 
of the party opposing the motion. .. . 


Boudreau v. Baughman, 322 N.C. 331, 342-43, 368 S.E.2d 849, 858 
(1988) (citations omitted). 


Rule 56(e) of the Rules of Civil Procedure states: 


[w]hen a motion for summary judgment is made and supported 
as provided in this rule, an adverse party may not rest upon 
the mere allegations or denials of his pleading, but his response, 
by affidavits or as otherwise provided in this rule, must set 
forth specific facts showing that there is a genuine issue for 
trial. If he does not so respond, summary judgment, if ap- 
propriate, shall be entered against him. 


N.C.G.S. § 1A-1, Rule 56(e) (1983). We have previously held that 
summary judgment is properly entered in the movant’s favor if 
the movant establishes that an essential part or element of the 
opposing party’s claim is nonexistent. Rorrer v. Cooke, 313 N.C. 
338, 329 S.E.2d 355 (1985). Therefore, in order to overcome defend- 
ants’ motions for summary judgment, plaintiffs must have forecast 
sufficient evidence of all essential elements of their claims. 


[2] The essential elements of an action for intentional infliction 
of emotional distress are ‘“‘1) extreme and outrageous conduct by 
the defendant 2) which is intended to and does in fact cause 3) 
severe emotional distress.” Dickens v. Puryear, 302 N.C. 437, 276 
S.E.2d 325 (1981). See also Restatement (Second) of Torts § 46(1) 
(1965). Defendant contends, among other points, that plaintiff Waddle 
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has failed to forecast sufficient evidence of “severe emotional 
distress.” We agree. Because we believe plaintiff Waddle has failed 
to produce a sufficient forecast of evidence on this essential element 
of her claim, we need not, and therefore do not, address the remain- 
ing elements of this tort. 


This Court first discussed the tort of intentional infliction of 
emotional distress in Stanback v. Stanback, 297 N.C. 181, 254 S.E.2d 
611 (1979). In Stanback we stated that, in order to show severe 
emotional distress, the plaintiff must show she was suffering “emo- 
tional distress of a very serious kind.” Jd. at 196, 254 $.E.2d at 
622 (citing William L. Prosser, Handbook of The Law of Torts 
§ 12, at 56 (4th ed. 1971)) (emphasis added). We reaffirmed the 
validity of an independent claim for intentional infliction of emo- 
tional distress in Dickens, 302 N.C. 437, 276 S.E.2d 325. In Dickens, 
however, we failed to address in any detail the severe emotional 
distress element of this tort, having focused instead on the “ex- 
treme and outrageous” element. Today we focus on the crucial 
issue of what level of evidence is sufficient to show severe emo- 
tional distress in the context of an action for intentional infliction 
of mental distress. 


[3] This is not the first time we have broached a definition of 
the element of severe emotional distress. In the context of a claim 
for negligent infliction of mental distress, we stated: 


é 


the term “severe emotional distress” means any emotional or 
mental disorder, such as, for example, neurosis, psychosis, 
chronic depression, phobia, or any other type of severe and 
disabling emotional or mental condition which may be general- 
ly recognized and diagnosed by professionals trained to do so. 


Johnson v. Ruark Obstetrics & Gynecology Assoc., 327 N.C. 283, 
304, 395 S.E.2d 85, 97, reh’g denied, 327 N.C. 644, 399 S.E.2d 133 
(1990) (emphasis added). We see no reason not to adopt the same 
standard for a claim for intentional infliction of emotional distress. 
At a minimum, applying the same standard to both torts promotes 
a symmetry desirable in this area of the law. 


Support for a high standard of proof on the severe emotional 
distress element can also be found in the second Restatement of 
Torts, from which we have derived most of our present standards 
for the remaining elements of intentional infliction of emotional 
distress. 
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The rule stated in this section applies only where the emotional 
distress has in fact resulted, and where it is severe. Emotional 
distress passes under various names, such as mental suffering, 
mental anguish, mental or nervous shock, or the like. It in- 
cludes all highly unpleasant mental reactions, such as fright, 
horror, grief, shame, humiliation, embarrassment, anger, chagrin, 
disappointment, worry, and nausea. Jt is only where it is ex- 
treme that the lability arises. Complete emotional tranquility 
is seldom attainable in this world, and some degree of transient 
and trivial emotional distress is a part of the price of living 
among people. The law intervenes only where the distress 
inflicted 1s so severe that no reasonable man could be expected 
to endure it. The intensity and the duration of the distress 
are factors to be considered in determining its severity. 
... It is for the court to determine whether on the evidence 
severe emotional distress can be found; it is for the jury to 
determine whether, on the evidence, it has in fact existed. 


Restatement (Second) of Torts § 46 emt. j (1965) (emphasis added). 
See also Gagne v. Northwestern Natl Ins. Co., 881 F.2d 309 (6th 
Cir. 1989) (applying Ohio law); Polk v. Yellow Freight System, 
Inc., 801 F.2d 190 (6th Cir. 1986) (applying Michigan law); and Hubbard 
v. United Press Internati, Inc., 330 N.W.2d 428 (Minn. 1983). 


As the drafters of the Restatement point out, the rationale 
for limiting or restricting liability for intentional infliction of emo- 
tional distress is simple: 


The rough edges of our society are still in need of a good 
deal of filing down, and in the meantime plaintiffs must neces- 
sarily be expected and required to be hardened to a certain 
amount of rough language, and to occasional acts that are 
definitely inconsiderate and unkind. There is no occasion for 
the law to intervene in every case where someone’s feelings 
are hurt. 


Restatement (Second) of Torts § 46 cmt. d (1965). The majority 
of jurisdictions having adopted the independent tort of intentional 
infliction of emotional distress have done so based on the standards 
enunciated in the Restatement. See Daniel Givelber, The Right 
to Minimum Social Decency and the Limits of Evenhandedness: 
Intentional Infliction of Emotional Distress by Outrageous Con- 
duct, 82 Colum. L. Rev. 42, 48 n.9 (1982). 
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III. 


[4] In the present action, plaintiff Waddle’s forecast of evidence, 
taken in the light most favorable to her, fails to show that she 
has suffered the requisite degree of emotional distress necessary 
to maintain her cause of action. When questioned during her deposi- 
tion about having ever seen a psychiatrist or psychologist, Waddle 
stated that she had not been to a psychiatrist since the early 
1970’s. This was well before the events comprising this lawsuit 
against defendants. Although Waddle did state that her doctor 
had prescribed “nerve pills” in March 1986 during a spate of family- 
related problems, she stated that she has only once taken the 
medication on a regular basis for any protracted period of time. 
This was during episodes of family-related stress due to problems 
with her mother and daughter. She stated that the only time she 
missed work during her employment with Guilford Mills was when 
her mother was hospitalized and again when her teenage daughter 
eloped. Waddle also alleged in her unverified complaint that she 
was continually upset and frequently cried; but, as Judge Lewis 
pointed out in his dissent below, she testified during her deposition 
to only one such incident and that did not involve defendant Sparks. 


There is no forecast of any medical documentation of plaintiff's 
alleged “severe emotional distress” nor any other forecast of evidence 
of “severe and disabling” psychological problems within the mean- 
ing of the test laid down in Johnson v. Ruark, 327 N.C. at 304, 
395 S.E.2d at 97. Consequently, we conclude that plaintiff Waddle 
has failed to forecast sufficient evidence of the “severe emotional 
distress” element of the tort to survive defendant Sparks’ motion 
for summary judgment on this claim. We, therefore, reverse the 
Court of Appeals’ decision to the contrary as to this plaintiff. 


IV. 


Plaintiff Simpson has also alleged intentional infliction of emo- 
tional distress against defendant Sparks. We are persuaded that 
the unanimous decision of the Court of Appeals correctly concluded 
that plaintiff Simpson’s forecast of evidence failed to show that 
any conduct of defendant Sparks occurred within the applicable 
statute of limitations. 


[5] The statute of limitations for intentional infliction of mental 
distress is three years. Dickens v. Puryear, 302 N.C. 487, 442, 
276 S.E.2d 325, 330 (1981). “Once a defendant has properly pleaded 
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the statute of limitations, the burden is then placed upon the plain- 
tiff to offer a forecast of evidence showing that the action was 
instituted within the permissible period after the accrual of the 
cause of action.” Pembee Mfg. Corp. v. Cape Fear Constr. Co., 
318 N.C. 488, 491, 329 S.FE.2d 350, 353 (1985); see also Little v. 
Rose, 285 N.C. 724, 208 S.E.2d 666 (1974). Defendants pleaded the 
statute of limitations as a defense to plaintiff Simpson’s claim and 
relied on it in their separate motions for summary judgment. In 
order to sustain her claim over defendants’ summary judgment 
motions, plaintiff Simpson was required to produce a forecast of 
evidence of “specific facts’ which took place after 20 April 1985, 
three years prior to the filing of her complaint. See N.C. R. Civ. 
P. Rule 56(e). This she has not done. 


[6] During her deposition, Simpson was unable to recount any 
one, specific instance which would sustain her claim over each 
defendant’s motion for summary judgment based on the statute 
of limitations. Her testimony is replete with vague responses to 
opposing counsel’s repeated questions as to when any of the events 
she has alleged took place. Not only could she not remember a 
day or month when any of defendant’s alleged comments of a sexual- 
ly suggestive nature occurred, but she also failed to recall the 
year they occurred. For example, the following exchange took place 
between Simpson and counsel for defendants: 


Q. So are you [Simpson] testifying that you can't tell us any 
specific things that happened to you in either 1985 or 1986? 


A. Just what I’ve already told you. Like a [sic] said, I don’t 
know any dates. I just know the stuff happened. That’s why 
I left. 


Q. But you don’t know when any of it happened? 
A. No. 


This exchange is typical of plaintiff Simpson's answers to defend- 
ants’ repeated inquiries as to when any of the alleged incidents 
took place. Her forecast of evidence has failed to place any of 
Sparks’ conduct within the applicable statute of limitations for claims 
of intentional infliction of mental distress. 


We are cognizant of the fact that Simpson stated during her 
deposition that some or all of defendant Sparks’ questionable con- 
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duct occurred throughout her employment at Guilford Mills. For 
example, at one point, Simpson testified as follows: 


Q. (by Mr. Farran) When did you quit Guilford Mills? 
A. In February of ’86. 
Q. And why did you quit? 


A. Because all this stuff was still going on. Jt continued until 
the time I left. And I waited to see improvements and there 
was none. 


Q. Now when you say “all this stuff,” what are you referring to? 
A. Cussing, the favoritism and the sexual harassment. 


(Emphasis added.) If plaintiff Simpson could have testified that 
any of the specific incidents with Sparks occurred as late as February 
of 1986, her evidentiary forecast of Sparks’ conduct would have 
been sufficient to survive a summary judgment motion based on 
the statute of limitations. Simpson, however, was not able to state 
a date—even within a year— when any one of the various specific 
incidents she alleges against Sparks occurred. As such, she has 
failed to meet the requirements of Civil Procedure Rule 56({e) which 
mandate that the non-movant “may not rest upon the mere allega- 
tions of [her] pleading,” but must instead “set forth specific facts 
showing that there is a genuine issue for trial.” This plaintiff Simpson 
has not done. We, therefore, affirm the Court of Appeals’ decision 
that summary judgment was properly entered against plaintiff Simp- 
son on her intentional infliction of emotional distress claim against 
defendant Sparks. 


V. 


[7] An essential element of a claim for negligent retention of 
an employee is that the employee committed a tortious act resulting 
in plaintiffs’ injuries. Pleasants v. Barnes, 221 N.C. 173, 177, 19 
S.E.2d 627, 629 (1942). See also Hogan v. Forsyth Country Club 
Co., 79 N.C. App. 488, 340 S.E.2d 116, disc. rev. denied, 317 N.C. 
334, 346 S.E.2d 141 (1986). Because we hold that summary judgment 
in Sparks’ favor was proper on both plaintiffs’ intentional infliction 
of emotional distress claims, the only tort at issue against Sparks, 
we likewise hold that both plaintiffs’ negligent retention claims 
against Guilford Mills cannot survive its motion for summary judg- 
ment as to these claims. 
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VI. 


The decision of the Court of Appeals as to plaintiff Waddle 
is reversed and the judgments of the Superior Court, Guilford 
County, are reinstated. The decision of the Court of Appeals as 
to plaintiff Simpson is affirmed. 


Reversed as to Plaintiff Waddle. 
Affirmed as to Plaintiff Simpson. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


JOHNSTON COUNTY, N.C. v. R. N. ROUSE & CO., INC. 


No. 808PAQ91 
(Filed 5 March 1992) 


Arbitration and Award § 3 (NCI4th)— construction contract — 
arbitration clause in general provisions—consent to jurisdic- 
tion in supplementary conditions 

The trial court and the Court of Appeals erred by holding 
that a supplementary general condition in a construction con- 
tract, which provided that the contractor agreed to submit 
to the jurisdiction of North Carolina courts, conflicted with 
an arbitration clause in the general conditions and, under a 
precedence clause in the instructions to bidders, that the con- 
tract did not contain an agreement to arbitrate. There is no 
irreconcilable conflict between the arbitration clause of the 
general conditions (section 7.9) and the supplementary general 
condition (section 7.1.1) because that section merely provides 
that the contractor consents to the jurisdiction of the courts 
of North Carolina for any action brought to enforce the arbitra- 
tion agreement or an award resulting from arbitration. 


Am Jur 2d, Arbitration and Award §§ 14, 15, 33. 


Validity and effect, and remedy in respect, of contractual 
stipulation to submit disputes to arbitration in another jurisdic- 
tion. 12 ALR3d 892. 
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Justice LAKE did not participate in the consideration or 
decision of this case. 


ON discretionary review pursuant to N.C.G.S. § 7A-31 of an 
unpublished decision of the Court of Appeals affirming an order 
of Stanback, J., entered 24 July 1989 in Superior Court, JOHNSTON 
County. Heard in the Supreme Court 11 February 1992. 


Patton, Boggs & Blow, by Charles B. Robson, Jr., and William 
Britt, County Attorney for Johnston County, for petitioner-appellee. 


Gordon C. Woodruff, P.A., by Gordon C. Woodruff, and Smith, 
Currie & Hancock, by Ronald G. Robey and D. Lee Roberts, Jr., 
for respondent-appellant. 


MEYER, Justice. 


The sole question presented for review by this Court concerns 
the effect, if any, to be given an arbitration clause contained in 
a construction contract executed by the parties, Johnston County 
and R.N. Rouse & Co., Inc. Respondent contends that the Court 
of Appeals erred in concluding that another provision of the con- 
tract irreconcilably conflicted with the arbitration clause and thus 
rendered the arbitration clause ineffectual. We agree and therefore 
reverse the Court of Appeals. 


The dispute in this case concerns a contract for the construc- 
tion of the Johnston County Courthouse and Jail Annex in Smithfield, 
North Carolina. In July 1986, Johnston County solicited competitive 
bids for the project. R.N. Rouse & Co., Inc. (“Rouse”), a North 
Carolina corporation, submitted the lowest bid and was awarded 
the contract. 


On 24 September 1986, Johnston County and Rouse entered 
into a contract for the construction of the project. An architect 
and engineer hired by Johnston County prepared the contract, 
which consists of several documents, including (1) American In- 
stitute of Architects Standard Form of Agreement Between Owner 
and Contractor (AIA Document A101); (2) American Institute of 
Architects General Conditions of the Contract for Construction 
(AIA Document A201); (3) supplementary general conditions; and 
(4) instructions to bidders. 


Article 7 of the General Conditions of the Contract for Con- 
struction contains several provisions. Section 7.1.1 of the general 
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conditions, following the title, “Governing Law,” provides that “[t]he 
Contract shall be governed by the law of the place where the 
Project is located.” Section 7.9 of the general conditions, entitled 
“Arbitration,” includes an arbitration clause, as follows: 


7.9.1 All claims, disputes and other matters in question be- 
tween the Contractor and the Owner arising out of, or relating 
to, the Contract Documents or the breach thereof . . . shall 
be decided by arbitration in accordance with the Construction 
Industry Arbitration Rules of the American Arbitration Associa- 
tion then obtaining unless the parties mutually agree other- 
wise. ... The foregoing agreement to arbitrate .. . shall 
be specifically enforceable under the prevailing arbitration law. 
The award rendered by the arbitrators shall be final, and judg- 
ment may be entered upon it in accordance with applicable 
law in any court having jurisdiction thereof. 


Also included in the contract between the parties are certain 
supplementary general conditions, which were drafted by Johnston 
County’s architect and engineer. These provisions are typewritten, 
with typewritten article headings that correspond to the article 
headings contained in the general conditions. Article 7 of the sup- 
plementary general conditions includes the following provision: 


7.1.1 By executing a contract for the Project the Contractor 
agrees to submit itself to the jurisdiction of the courts of 
the State of North Carolina for all matters arising or to arise 
hereunder, including but not limited to performance of said 
contract and payment of all licenses and taxes of whatever 
nature applicable thereto. 


A typewritten document entitled “Instructions to Bidders & 
General Conditions” contains a provision concerning the precedence 
to be given conflicting provisions of the contract. Section 01.B. 
of the instructions provides that “in the event of any conflicting 
statements or requirements in these General Conditions and the 
Supplementary General [Clonditions . .. of these Specifications, 
the Supplementary General Conditions shall have precedence.” 


After Rouse had completed construction of the project, a dispute 
arose concerning the payment due Rouse. In March 1989, Rouse 
filed with the American Arbitration Association a demand for ar- 
bitration. In its demand, Rouse alleged that it was due additional 
compensation for extra work, delays, inefficiencies, interferences, 
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and hindrances caused by Johnston County and by those for whom 
Johnston County was responsible. Rouse also sought “compensation 
for the contract balance, the costs of . .. arbitration, interest, 
attorney's fees and expenses, and for ail other relief appropriate 
and just.” 


On 2 June 1989, Johnston County filed with the Johnston Coun- 
ty Superior Court a motion to stay the arbitration proceeding. 
By order dated 24 July 1989, the trial court granted Johnston 
County’s application for a stay and denied a motion to compel 
arbitration filed by Rouse. On Rouse’s motion for findings of fact 
and conclusions of law, made pursuant to N.C. R. Civ. P. 52(b), 
the trial court subsequently entered an order on 7 August 1989 
in which it concluded that the contract between Johnston County 
and Rouse did not contain an agreement to arbitrate and that 
the court was therefore required to stay the arbitration proceeding. 


In an unpublished opinion, a unanimous panel of the Court 
of Appeals affirmed the trial court, reasoning, as did the trial 
court, that section 7.1.1 of the supplementary general conditions 
conflicted with the arbitration provision contained in section 7.9 
of the general conditions. Applying the precedence clause contained 
in section 01.B. of the instructions to bidders, the Court of Appeals 
concluded that the contract did not contain an agreement to ar- 
bitrate, “the parties instead having agreed to submit their disputes 
to the North Carolina courts.” 


Respondent Rouse contends that the contract contains a bind- 
ing arbitration provision, which was not superseded by the language 
provided in section 7.1.1 of the supplementary general conditions. 
We agree. 


N.C.G.S. § 1-567.2 provides that a contract provision requiring 
that the parties settle disputes by arbitration is valid, enforceable, 
and irrevocable unless the parties agree to the contrary. Servoma- 
tion Corp. v. Hickory Construction Co., 316 N.C. 548, 544, 342 
S.E.2d 858, 854 (1986). North Carolina has a strong public policy 
favoring the settlement of disputes by arbitration. Our strong public 
policy requires that the courts resolve any doubts concerning the 
scope of arbitrable issues in favor of arbitration. This is true 
‘whether the problem at hand is the construction of the contract 
language itself or an allegation of waiver, delay, or a like defense 
to arbitrability.’” Cyclone Roofing Co. v. LaFave Co., 312 N.C. 
224, 229, 321 S.E.2d 872, 876 (1984) (quoting Moses H. Cone Hosp. 
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v. Mercury Constr. Corp., 460 U.S. 1, 24-25, 74 L. Ed. 2d 765, 
785 (1983) ). In Servomation Corp., we considered the public policy 
favoring arbitration and concluded that the plaintiff in that case 
had failed to show that the defendant had waived its contractual 
right to arbitration by proceeding to litigate a court action brought 
by the plaintiff. Today, we are faced with a question not of waiver 
of the parties’ rights to compulsory arbitration but one concerning 
the existence of an arbitration agreement between the parties. 
We reaffirm the position we articulated in Cyclone Roofing Co. 
and Servomation Corp. and reiterate that any doubt concerning 
the existence of such an agreement must also be resolved in favor 
of arbitration. 


The parties in this case have strenuously argued that there 
is no doubt concerning the existence of an arbitration agreement 
between the parties. According to respondent, Rouse, the arbitra- 
tion clause set forth in section 7.9 of the general conditions is 
“entirely consistent with” section 7.1.1 of the supplementary general 
conditions, and “both clauses should have been enforced by the 
trial court.” Johnston County contends, and the Court of Appeals 
agreed, that the contract must be construed as requiring that all 
disputes arising under the contract be litigated in the courts of 
North Carolina. To support its position, Johnston County argues 
that section 7.9 of the general conditions (the arbitration clause) 
and section 7.1.1 of the supplementary general conditions (erroneously 
referred to as a forum selection clause by Johnston County) are 
in irreconcilable conflict, as they both purport to establish the 
exclusive forum for resolution of disputes arising under the con- 
tract. We agree with respondent and therefore reverse the decision 
of the Court of Appeals. 


Historically, parties have endeavored to avoid potential litiga- 
tion concerning judicial jurisdiction and the governing law by in- 
cluding in their contracts provisions concerning these matters. 
Although the language used may differ from one contract to another, 
one or more of three types of provisions (choice of law, consent 
to jurisdiction, and forum selection), which have very distinct pur- 
poses, may often be found in the boilerplate language of a contract. 
The first type, the choice of law provision, names a particular 
state and provides that the substantive laws of that jurisdiction 
will be used to determine the validity and construction of the 
contract, regardless of any conflicts between the laws of the named 
state and the state in which the case is litigated. Robert A. 
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Leflar, American Conflicts Law § 144, at 405-07, § 147, at 413-19 
(4th ed. 1986); see also Restatement (Second) of Conflict of Laws 
§§ 186, 187 (1971); U.C.C. § 1-105, 1 U.L.A. 29 (1989). The second 
type, the consent to jurisdiction provision, concerns the submission 
of a party or parties to a named court or state for the exercise 
of personal jurisdiction over the party or parties consenting thereto. 
By consenting to the jurisdiction of a particular court or state, 
the contracting party authorizes that court or state to act against 
him. Robert A. Leflar, American Conflicts Law § 3, at 5, § 27, 
at 74-77 (4th ed. 1986). A third type, a true forum selection provi- 
sion, goes one step further than a consent to jurisdiction provision. 
A forum selection provision designates a particular state or court 
as the jurisdiction in which the parties will litigate disputes arising 
out of the contract and their contractual relationship. We are not 
here concerned with a true forum selection provision. 


Due to the varying language used by parties drafting these 
clauses and the tendency to combine such clauses in one contractual 
provision, the courts have often confused the different types of 
clauses. See, e.g., Patten Sec. v. Diamond Greyhound & Genetics, 
Inc., 819 F.2d 400 (38d Cir. 1987) (describing a provision combining 
a choice of law clause and a consent to jurisdiction clause as a 
forum selection clause). One commentator recognizing this confusion 
has offered the following guidance: 


A typical forum-selection clause might read: “[B]oth par- 
ties agree that only the New York Courts shall have jurisdic- 
tion over this contract and any controversies arising out of 
this contract.” ... 


A... “eonsent to jurisdiction” clause[ | merely specifies 
a court empowered to hear the litigation, in effect waiving 
any objection to personal jurisdiction or venue. Such a clause 
might provide: ‘“[T]he parties submit to the jurisdiction of the 
courts of New York.” Such a clause is “permissive” since it 
allows the parties to air any dispute in that court, without 
requiring them to do so. 


...A typical choice-of-law provision provides: “This agree- 
ment shall be governed by, and construed in accordance with, 
the law of the State of New York.” 
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Leandra Lederman, Note, Viva Zapata!: Toward a Rational System 
of Forum-Selection Clause Enforcement in Diversity Cases, 66 N.Y.U. 
L. Rev. 422, 423 n.10 (1991) (citations omitted). 


Reviewing the contractual provisions at issue in this case, it 
is clear that neither section 7.1.1 of the general conditions (choice 
of law) nor section 7.1.1 of the supplementary general conditions 
(consent to jurisdiction) conflicts with the agreement to arbitrate 
contained in section 7.9 of the general conditions. Section 7.9 con- 
tains an arbitration clause, providing that “[aJll claims, disputes 
and other matters in question between the Contractor and the 
Owner arising out of, or relating to, the Contract Documents or 
the breach thereof... shall be decided by arbitration in accordance 
with the Construction Industry Arbitration Rules of the American 
Arbitration Association.” Under N.C.G.S. § 1-567.2, this provision 
is valid and enforceable. Section 7.1.1 of the supplementary general 
conditions merely provides that “the Contractor [Rouse] agrees 
to submit itself to the jurisdiction of the courts of the State of 
North Carolina.” (Emphasis added.) Despite Johnston County’s 
characterization of the provision as a forum selection clause and 
the Court of Appeals’ treatment of it as such, this provision is 
a consent to jurisdiction clause, whereby the contractor, in this 
case Rouse, waived any right to challenge the North Carolina courts’ 
exercise of personal jurisdiction over it. Nor does section 7.1.1 
of the general conditions contravene the parties’ agreement to ar- 
bitrate pursuant to section 7.9 of the general conditions. Section 
7.1.1 of the general conditions is a choice of law clause and merely 
states the parties’ agreement to have the validity of the contract 
and the construction of the contract determined according to “the 
law of the place where the Project is located,” in this ease North 
Carolina. 


As recognized by the Court of Appeals below, it is a funda- 
mental rule of contract construction that the courts construe an 
ambiguous contract in a manner that gives effect to all of its provi- 
sions, if the court is reasonably able to do so. Woods v. Insurance 
Co., 295 N.C. 500, 505-06, 246 S.E.2d 773, 777 (1978); 4 Samuel 
Williston, A Treatise on the Law of Contracts § 619, at 731 (Walter 
H.E. Jaeger ed., 38d ed. 1961). “[Clontract provisions should not 
be construed as conflicting unless no other reasonable interpreta- 
tion is possible.” Lowder, Inc. v. Highway Comm., 26 N.C. App. 
622, 639, 217 S.E.2d 682, 698, cert. denied, 288 N.C. 398, 218 S.E.2d 
467 (1975). 
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The Court of Appeals correctly recognized that both Rouse 
and Johnston County are residents of North Carolina and are 
therefore subject to the personal jurisdiction of the courts of North 
Carolina. We do not agree with the Court of Appeals, however, 
that this fact requires us to conclude that section 7.1.1 of the 
supplementary general conditions must be construed as more than 
a consent to jurisdiction clause to avoid rendering that section 
meaningless under the particular facts of this case. As we have 
indicated, the contract at issue in this case unambiguously provides 
an arbitration agreement between the parties. To interpret the 
contract in any other manner would violate the most fundamental 
principle of contract construction —that the courts must give effect 
to the plain and unambiguous language of a contract. See Woods, 
295 N.C. at 506, 246 S.E.2d at 777 (“(I]f the meaning of the [contract] 
is clear and only one reasonable interpretation exists, the courts 
must enforce the contract as written; they may not, under the 
guise of construing an ambiguous term, rewrite the contract or 
impose liabilities on the parties not bargained for and found therein.”). 
Moreover, even assuming arguendo that the contract at issue here 
is ambiguous, we do not agree with the Court of Appeals’ reasoning 
that the parties must have intended section 7.1.1 of the supplemen- 
tary general conditions as more than a consent by Rouse to the 
jurisdiction of the North Carolina courts. Where, as here, the con- 
sent to jurisdiction clause was drafted and included in the contract 
prior to the solicitation of competitive bids, we find it more reasonable 
to conclude that this provision was included to resolve any disputes 
concerning the exercise of persona] jurisdiction over a nonresident 
contractor who might have been awarded the contract. 


Contrary to the Court of Appeals’ suggestion, N.C.G.S. § 1-75.4(5) 
does not render section 7.1.1 of the supplementary general condi- 
tions superfluous under our interpretation of the contract. N.C.G.S. 
§ 1-75.4(5) is a portion of North Carolina’s long-arm statute. It 
is a legislative device vesting the North Carolina courts with in 
personam jurisdiction over nonresident defendants. Dillon v. 
Numismatic Funding Corp., 291 N.C. 674, 231 S.E.2d 629 (1977). 
The mere fact that N.C.G.S. § 1-75.4(5) authorizes the courts of 
North Carolina to exercise jurisdiction over a nonresident contract- 
ing within the state or contracting to perform services within the 
state does not end the inquiry of whether the courts may constitu- 
tionally exercise in personam jurisdiction, however. As we recogniz- 
ed in Dillon, resolving the question of the existence of 
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im personam jurisdiction involves a two-step inquiry. Dillon, 291 
N.C. at 674, 231 S.E.2d at 629. A court attempting to exercise 
personal jurisdiction over a nonresident defendant must first deter- 
mine whether a statute, such as N.C.G.S. § 1-75.4(5), permits the 
court to entertain an action against the defendant. Dillon, 291 N.C. 
at 675-76, 231 S.E.2d at 630-31. If there is a statute authorizing 
the court to act, the court must further determine whether the 
nonresident defendant has sufficient, minimum contacts with the 
state so that maintenance of the suit within the courts of North 
Carolina will not offend “ ‘traditional notions of fair play and substan- 
tial justice.’ International Shoe Co. v. Washington, 326 U.S. 310, 
316, 90 L. Ed. 95, 102 (1945) (quoting Milliken v. Meyer, 311 U.S. 
457, 463, 85 L. Ed. 278, 283 (1940) ); Chadbourn, Inc. v. Katz, 285 
N.C. 700, 706, 208 S.E.2d 676, 680 (1974). Where, however, a party 
has validly consented to the jurisdiction of a court, it is not necessary 
to conduct this two-step determination because the person has waived 
any right to object to the court’s exercise of in personam jurisdic- 
tion. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 n.14, 85 
L. Ed. 2d 528, 540 n.14 (1985) (stating that due process is not 
oifended by the enforcement of a consent to jurisdiction provision 
that is obtained through free negotiations and is not unreasonable 
or unjust). 


Furthermore, section 7.1.1 of the supplementary general condi- 
tions, as we interpret it, is not rendered meaningless as a result 
of N.C.G.S. § 1-567.17. N.C.G.S. § 1-567.17 provides that “[t]he 
making in this State of an agreement [to arbitrate] . . . confers 
jurisdiction on the court to enforce the agreement ... and to 
enter judgment on an award thereunder.” N.C.G.S. § 1-567.17 (1988). 
This statute explains that the courts of the State of North Carolina 
retain subject matter jurisdiction over claims that are subject to 
arbitration, at least for the purposes of enforcing the agreement 
and entering judgment on an award resulting from arbitration. 
This statute does not concern the courts’ exercise of in personam 
jurisdiction as does the consent to jurisdiction clause at issue in 
this case. 


We conclude that there is no irreconcilable conflict between 
section 7.9 of the general conditions and section 7.1.1 of the sup- 
plementary general conditions. Under section 7.9 of the general 
conditions, the parties agreed that they will submit to arbitration, 
according to the Construction Industry Arbitration Rules of the 
American Arbitration Association, any claims arising out of the 
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contract documents or a breach thereof. Section 7.1.1 of the sup- 
plementary general conditions merely provides that the contractor, 
Rouse, consents to the jurisdiction of the courts of the State of 
North Carolina for any action brought to enforce the arbitration 
agreement or an award resulting from arbitration. Because the 
parties agreed to arbitrate their disputes pursuant to section 7.9 
of the general conditions and Johnston County has failed to show 
that this agreement to arbitrate was obviated by any other provi- 
sion of the contract, there was no basis for the trial court to grant 
a stay of the arbitration proceeding instituted by Rouse. We therefore 
reverse the decision of the Court of Appeals and remand the case 
to that court for further remand to the Superior Court, Johnston 
County, for further proceedings not inconsistent with this opinion. 


Reversed and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


LAURIE O. SEGREST, ADMINISTRATOR OF THE ESTATE OF AMY DOLAN 
SEGREST, Puaintirr v. MICHAEL T. GILLETTE, KATHRYN N. 
GREENHOOT, SOUTHEAST ANESTHESIA ASSOCIATES, P.A.., 
CHARLOTTE MEMORIAL HOSPITAL AND MEDICAL CENTER, INC., AND 
CHARLOTTE MECKLENBURG HOSPITAL AUTHORITY, DEFENDANTS 


No. 49PA90 
(Filed 5 March 1992) 


1. Evidence and Witnesses § 1958 (NCI4th)— lab slip— admitted 
without limiting instruction—no error 
There was no error in a wrongful death action in the 
admission of a lab slip where, assuming that a party may 
introduce an exhibit for the limited purpose of impeaching 
it, the plaintiff in this case simply offered it into evidence 
and did not request that the court restrict the jury’s considera- 
tion of the slip. After the slip was received into evidence, 
the other witnesses could testify to its contents and it could 
be considered by the jury. 


Am Jur 2d, Evidence § 1010. 
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2. Evidence and Witnesses § 1972 (NCI4th)— wrongful death— 
death certificate — admissible 


There was no prejudicial error in the exclusion of a death 
certificate and the medical examiner’s testimony in a wrongful 
death action. Although the rule that prohibits the introduction 
of death certificates containing opinions has been changed so 
that opinions on death certificates are no longer barred, the 
medical examiner who signed the death certificate testified 
at a voir dire that he did not conduct the autopsy but relied 
on the report of another doctor. If the jury did not accept 
plaintiff's other evidence, which was strong, it could not be 
said that the weaker evidence contained in the death cer- 
tificate or the medical examiner’s testimony would have brought 
a different result. N.C.G.S. § 8C-1, Rule 803(8) and (9), 180 A-93(h), 
1A-1, Rule 61. 


Am Jur 2d, Evidence § 1009. 


Official death certificate as evidence of cause of death 
in civil or criminal action. 2] ALR3d 418. 


Justice FRYE dissenting. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON discretionary review for plaintiff and defendants of the 
decision of the Court of Appeals, 96 N.C. App. 485, 372 S.E.2d 
88 (1989), reversing a judgment entered by Downs, J., in the Superior 
Court, MECKLENBURG County on 29 March 1988 and awarding plain- 
tiff a new trial. Heard in the Supreme Court 9 October 1990. 


This is an action for wrongful death based on medical malprac- 
tice. The plaintiff's intestate, a seven year old child, was admitted 
as a patient to Charlotte Memorial Hospital on 22 December 1982. 
Amy Segrest, the child, was suffering from a fourth degree burn 
to her leg. Over the course of the next three weeks, five surgical 
procedures were performed on Amy. Her condition deteriorated 
following the fifth procedure and she died on 24 January 1983. 


The plaintiff contends that Amy’s death was caused by a liver 
failure induced by the anesthetics administered to her. The defend- 
ants contend that Amy’s death was caused by a liver failure induced 
by a viral infection. 
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The jury found for the defendants. The plaintiff did not appeal 
the verdicts for Charlotte Memorial Hospital and Medical Center, 
Ine. and Charlotte Mecklenburg Hospital Authority. The Court of 
Appeals ordered a new trial against Michael T. Gillette and Kathryn 
Greenhoot who are anesthesiologists and against Southeast 
Anesthesia Associates, P.A., with whom Dr. Gillette and Dr. 
Greenhoot are associated. 


We granted petitions for discretionary review by the plaintiff 
and defendants. 


Law offices of Grover C. McCain, Jr.. by Grover C. McCain, 
Jr. Kenneth B. Oettinger, and William R. Hamilton, for plaintiff 
appellant and appellee. 


Golding, Meekins, Holden, Cosper & Stiles, by Elaine Cohoon 
Miller and John G. Golding, for defendants, Gillette, Greenhoot 
and Southeast Anesthesia Associates, P.A., defendants appellants 
and appellees. 


WEBB, Justice. 
Defendants’ Appeal 


[1] The defendants appeal from that part of the decision of the 
Court of Appeals which held it was error to admit into evidence 
an exhibit which contained evidence that Amy’s death was caused 
by a viral infection rather than an anesthetic as contended by 
the plaintiff. A short time before Amy died, blood was drawn 
from her for a laboratory test for the Epstein-Barr virus. The 
test was performed at Presbyterian Hospital which had the only 
laboratory in Charlotte capable of performing the Epstein-Barr test. 
According to the defendants’ evidence, the results of the test were 
sent by Presbyterian Hospital to Charlotte Memorial Hospital. The 
results were placed in Charlotte Memorial’s file but for some reason 
were not placed on Amy’s chart, although her chart did show that 
the test had been ordered and the results returned. 


The defendants’ evidence further showed that at some time 
after Amy’s death, Dr. Dana Hershey, the president of Southeast 
Anesthesia Associates, but not a defendant in this case, was gather- 
ing information for a medical article. Dr. Hershey called a lab 
technician at Charlotte Memorial, and asked for the results of the 
test. The technician called the Presbyterian laboratory and wrote 
the results of the test on a slip of paper which she sent Dr. Hershey. 
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This slip showed that the test for the Epstein-Barr virus was 
positive. 


The defendants’ evidence also showed that Dr. Hershey sent 
a photocopy of the slip to the defendant Dr. Greenhoot, who placed 
it in her file without being aware of its significance. During a 
conference with her attorneys in preparation for the trial, she 
found the slip in her file. The defendants furnished a copy of the 
slip to the plaintiff on 12 February 1988. The Presbyterian Hospital 
had purged its files and destroyed the evidence it had by the 
time Dr. Greenhoot delivered the slip to her attorneys. 


The plaintiff made a motion to suppress any evidence of the 
slip on the ground of surprise. The court denied this motion without 
prejudice on 24 February 1988. The trial commenced on 29 February 
1988. Dr. Greenhoot was called as a witness by the plaintiff. She 
testified for four days. On the third day of her testimony, she 
was being examined by her attorney who asked her what, in her 
opinion, was the cause of Amy Segrest’s death. She testified that 
in her opinion the death was caused by a viral infection. She gave 
three factors in support of her opinion which were: (1) the symptoms 
Amy exhibited, (2) the rarity of halothane hepatitis in children, 
and (3) the result of a test done just before Amy died. The plaintiff 
objected to the admissibility of the slip. The court did not allow 
the slip to be admitted into evidence but allowed the witness to 
testify that the slip was a factor on which she based her opinion. 


The plaintiff questioned Dr. Greenhoot in an effort to discredit 
the evidence adduced from the slip. At the close of the plaintiff's 
evidence he had the slip marked as plaintiff's exhibit number 11 
and introduced it into evidence. 


The defendants contend the plaintiff introduced the slip into 
evidence and cannot contend on appeal that it was error for the 
jury to hear testimony about it. The plaintiff argues that he did 
not introduce the slip as substantive evidence but to attack it. 
He contends it was error to allow Dr. Greenhoot to testify that 
she based her opinion, as to the cause of death, on the information 
contained on the slip. He says he introduced the slip for the purpose 
of attacking the authenticity, reliability and relevancy of the docu- 
ment. He argues that he was entitled to have the slip introduced 
for the purpose of attacking it without having it considered for 
any other purpose. 
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The plaintiff cites no authority for the proposition that a party 
may introduce a document for the purpose of impeaching it and 
in such a case the jury can consider it only for impeachment purposes. 


Assuming that a party may introduce an exhibit for this limited 
purpose without allowing the jury to consider it for any other 
purpose, the plaintiff in this case did not do so. He did not request 
the court to restrict the jury’s consideration of the slip but simply 
offered it into evidence. After the slip was received into evidence, 
other witnesses could testify to its contents and it could be con- 
sidered by the jury. We reverse the holding of the Court of Appeals 
that it was error to admit the slip into evidence. 


Plaintiff's Appeal 


The plaintiff's first assignment of error is to the Court of 
Appeals’ holding that although the slip was inadmissible as substan- 
tive evidence, it could nevertheless be used as the basis of opinion 
testimony by the defendants’ witnesses. Based on our holding that 
it was not error to introduce the slip into evidence, we overrule 
this assignment of error. 


[2] The plaintiff next assigns error to the exclusion from evidence 
of the death certificate of Amy Segrest. The plaintiff offered into 
evidence the death certificate which said: 


Death caused by 
(a) Immediate cause: Acute liver failure with massive necrosis; 


(b) Due to, or as a consequence of: History of Halothane 
anesthesia. 


The court ordered the reference to halothane anesthesia, as a cause 
of death, struck from the death certificate as a condition of allowing 
it into evidence. The plaintiff contends this was error. 


This assignment of error brings to the Court a question as 
to the admissibility into evidence of a death certificate. There have 
been several cases dealing with this question. See Branch v. Demp- 
sey, 265 N.C. 733, 145 S.E.2d 395 (1965); Flintall v. Insurance Co., 
259 N.C. 666, 131 S.E.2d 312 (1963); Blalock v. Durham, 244 N.C. 
208, 92 S.E.2d 758 (1956); Rees v. Insurance Co., 216 N.C. 428, 
5 S.E.2d 154 (1939); Drain v. United Services Life Insurance Co., 
85 N.C. App. 174, 354 8.E.2d 269, disc. rev. denied, 320 N.C. 680, 
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360 S.E.2d 85 (1987); Spillman v. Hospital, 30 N.C. App. 406, 227 
S.E.2d 292 (1976). 


N.C.G.S. § 130A-392 provides in part: 


Reports of investigations made by a county medical ex- 
aminer or by the Chief Medical Examiner and toxicology and 
autopsy reports made pursuant to this Part may be received 
as evidence in any court or other proceeding. 


Chapter 130A of the General Statutes provides that the Secretary 
of Environment, Health and Natural Resources shall appoint a State 
Registrar of Vital Statistics who shall supply copies of death cer- 
tificates. N.C.G.S. § 130A-93(h) provides in part: 


A certified copy issued under the provisions of this section 
shall have the same evidentiary value as the original and shall 
be prima facie evidence of the facts stated in the document. 


N.C.G.S. § 8C-1, Rule 803 provides in part: 


The following are not excluded by the hearsay rule, even 
though the declarant is available as a witness: 


(8) Public Records and Reports.—Records, reports, 
statements, or data compilations, in any form, of public 
offices or agencies, setting forth (A) the activities of 
the office or agency, or (B) matters observed pursuant 
to duty imposed by law as to which matters there 
was a duty to report, excluding, however, in criminal 
cases matters observed by police officers and other 
law-enforcement personnel, or (C) in civil actions and 
proceedings and against the State in criminal cases, 
factual findings resulting from an investigation made 
pursuant to authority granted by law, unless the sources 
of information or other circumstances indicate lack of 
trustworthiness. 


(9) Records of Vital Statistics.— Records or data compila- 
tions, in any form, of births, fetal deaths, deaths, or 
marriages, if the report thereof was made to a public 
office pursuant to requirements of law. 


It appears from the above statutes and rules of evidence that 
a death certificate is admissible in evidence and is prima facie 
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evidence of the facts stated therein. In Rees v. Insurance Co., 
216 N.C. 428, 5 S.E.2d 154 (1939), we held that the statute making 
death certificates admissible as prima facie evidence of the facts 
stated therein did not make admissible opinions as to the cause 
of death contained on the death certificate. If the holding of Rees 
applies to this case, it was not error to exclude the portion of 
the death certificate which related the cause of death because this 
was the expression of an opinion. 


The Evidence Code, Chapter 8C of the General Statutes, was 
adopted after the decision in Rees. Rule 803(9) excepts death cer- 
tificates from exclusion under the hearsay rule without limit as 
to opinions as to the cause of death. The Commentary on Rule 
803(8) says, 


Part (C) covers factual findings resulting from an investiga- 
tion made pursuant to legal authority. The term “factual find- 
ings’ is not intended to preclude the introduction of evaluative 
reports containing conclusions or opinions. Apparently North 
Carolina courts currently exclude statements in reports that 
only amount to an expression of opinion. 


It appears from the language of Rule 803(9) and the Comment 
on Rule 803(8), that the rule that prohibits the introduction of 
death certificates containing opinions has been changed so that 
opinions contained on death certificates are no longer barred by 
the hearsay rule. In order to be admissible, however, pursuant 
to Rule 803(8) the opinion expressed must result “from an investiga- 
tion made pursuant to authority granted by law.” This is consistent 
with our opinion in Branch v. Dempsey, 265 N.C. 738, 145 $.E.2d 
395, in which we held that a death certificate which contained 
a statement as to how the collision occurred which caused the 
death of the decedent should be excluded from evidence. The person 
signing the death certificate in that case did not have authority 
“granted by law" to investigate the cause of the accident. In this 
case the county medical examiner was granted authority by law 
to investigate the cause of death of Amy Segrest and it was error 
to exclude the death certificate. 


Having decided that it was error to exclude the death cer- 
tificate from evidence, we must determine whether this was harmless 
error. We hold that the error was harmless. The county medical 
examiner who signed the death certificate testified, at a voir dire 
hearing before the certificate was offered into evidence, that he 
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did not conduct the autopsy but relied on the report of another 
doctor. He testified that he was really not “in a position to opine 
or give an opinion as to the cause of death.” This equivocal testimony 
of the medical examiner must be compared with the plaintiff's 
other evidence. As described by the plaintiff in his brief, he 
“presented several highly qualified expert witnesses at trial who 
advanced” the opinion that ‘““Amy’s death was the result of repeated 
improper exposures to the anesthetic Halothane.” If the jury did 
not accept this strong evidence, we cannot say that the weaker 
evidence contained in the death certificate would have brought 
a different result. The erroneous exclusion of evidence did not 
deny the plaintiff a substantial right. Warren v. City of Asheville, 
74 N.C. App. 402, 328 S.E.2d 859, cert. denied, 314 N.C. 336, 333 
S.E.2d 496 (1985). N.C.G.S. § 1A-1, Rule 61 (1990). 


We hold, for the same reasons that it was not prejudicial 
error to exclude the death certificate, that it was not prejudicial 
error to exclude the testimony of the county medical examiner. 
When the court excluded the death certificate from evidence the 
plaintiff called the county medical examiner as a witness. The court 
excluded testimony by the medical examiner because he did not 
personally perform the autopsy. Assuming this was error, we hold 
it was not prejudicial. If the jury was not persuaded by much 
stronger evidence as to the cause of Amy’s death, we cannot say 
this more equivocal evidence would have caused a different result. 


For the reasons stated in this opinion, we reverse the Court 
of Appeals’ holding that it was not error to exclude the death 
certificate but we hold this was harmless error. We reverse the 
holding of the Court of Appeals that it was error to admit into 
evidence the exhibit which contained the results of the Epstein-Barr 
test. We remand to the Court of Appeals for further remand to 
the Superior Court of Mecklenburg County for reinstatement of 
the judgment in favor of the defendants. 


Reversed and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
Justice FRYE dissenting. 


The question before the jury in this case was whether this 
child’s liver failure was induced by the anesthetics administered 
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to her or by a viral infection. The death certificate supported the 
testimony of plaintiff's witnesses that the liver failure was induced 
by anesthesia. The majority concludes, correctly I think, that the 
trial judge erred by excluding this portion of the death certificate 
from the jury’s consideration. The majority then concludes, er- 
roneously I believe, that the error was harmless. The death 
certificate was the crucial piece of evidence which would have 
supported plaintiff's expert witnesses’ opinions that Amy’s death 
was the result of repeated improper exposures to the anesthetic 
Halothane. Had the jury known that the death certificate supported 
plaintiff's view of the evidence, the jury might have ruled for plain- 
tiff rather than defendants. Thus, keeping this information away 
from the jury denied the plaintiff a substantial right. N.C.G.S. 
§ 1A-1, Rule 61 (1990). I dissent from the Court’s decision that 
the error was not prejudicial. 


IN RE: INQUIRY CONCERNING A JUDGE, NO. 147, ALLEN W. HARRELL, 
RESPONDENT 


No. 484A91 
(Filed 5 March 1992) 


Judges § 7 (NCI3d)— censure of district court judge —conduct 
prejudicial to administration of justice 


A district court judge is censured by the Supreme Court 
for conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute for his actions in involv- 
ing himself in a criminal child abuse case in the district in 
which he was sitting by acting as an advocate for the female 
defendant during police questioning; attempting to dissuade 
the investigating officer from pursuing the investigation and 
bringing charges against the defendants; requesting that 
magistrates release the defendants on unsecured bonds; at- 
tempting to influence the selection of an attorney to represent 
the defendants; and seeking an opinion from the Attorney 
General’s office concerning an aspect of the case through a 
letter which implied that respondent would be the presiding 
judge and which failed to reveal that respondent was actually 
involved as a witness for the defense. 
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Am Jur 2d, Judges §§ 18-20, 98, 112. 


Justices MEYER, WEBB and LAKE did not participate in 
the consideration or decision of this case. 


THIS matter is before the Court upon a recommendation by 
the Judicial Standards Commission, filed with the Court on 29 
October 1991, that Judge Allen W. Harrell, a Judge of the General 
Court of Justice, District Court Division, Seventh Judicial District 
of the State of North Carolina, be censured for conduct prejudicial 
to the administration of justice that brings the judicial office into 
disrepute. Calendared in the Supreme Court 9 December 1991. 


No counsel for the Judicial Standards Commission or for the 
respondent. 


PER CURIAM. 


The Judicial Standards Commission (Commission) notified Judge 
Allen W. Harrell on 19 Oetober 1990 that it had ordered a preliminary 
investigation to determine whether formal proceedings under Com- 
mission Rule 7 should be instituted against him. The subject matter 
of the investigation included allegations that the respondent im- 
properly involved himself in State v. Wadell Williams and State 
v. Virginia Williams by attempting to dissuade the investigating 
officer from pursuing the investigation and bringing charges against 
the defendants and by seeking an opinion from the Attorney 
General’s office concerning an aspect of the case through a letter 
which implied that the respondent would be the presiding judge 
and failed to reveal that the respondent was actually involved 
as a witness for the defense. 


Special Counsel for the Commission filed a complaint on 18 
February 1991. Respondent answered the complaint and prayed 
that the action be dismissed and that no recommendation of discipline 
be forwarded to the North Carolina Supreme Court as provided 
by N.C.G.S. § 7A-377, the Code of Judicial Conduct and the Rules 
of the Judicial Standards Commission. 


On 29 July 1991, respondent was served with a Notice of 
Formal Hearing concerning the charges alleged against him. On 
5 September 1991, respondent was accorded a plenary hearing before 
seven members of the Commission on the charges contained in 
the complaint. The Commission’s evidence was presented by James 


IN THE SUPREME COURT 107 


IN RE HARRELL 
[331 N.C. 105 (1992)] 


J. Coman, Senior Deputy Attorney General, and respondent was 
represented by his counsel, Allen G. Thomas, Don Evans, and Donald 
L. Smith. After hearing the evidence, the Commission concluded 
on the basis of clear and convincing evidence that 


1... . the totality of the actions of the respondent in 
interceding at every stage of the proceedings on behalf of 
Mr. and Mrs. Williams constitutes: 


a. conduct in violation of Canons 2 and 3A(4) of the North 
Carolina Code of Judicial Conduct; 


b. conduct which disregards the spirit of Canons 3C(i)(a) 
and 5F of the North Carolina Code of Judicial Conduct; 
and 


c. conduct prejudicial to the administration of justice that 
brings the judicial office into disrepute. 


2.... [from] the totality of the circumstances surrounding 
the respondent’s actions ... the respondent did not engage 
in willful misconduct in office as that phrase has been defined 
by the North Carolina Supreme Court. 


(Emphasis in original.) The findings upon which the Commission 
based its conclusion are found in paragraph 9 of its Recommenda- 
tion and are as follows: 


9. Over the years the respondent and his wife had developed 
and maintained a very close friendship with Virginia Williams, 
a relationship he considered to be almost parent-child in nature. 
In late October of 1989 the respondent learned that juvenile 
proceedings had been initiated concerning suspected child abuse 
or neglect of Nehemiah Williams by Virginia Williams and 
her husband who were Nehemiah’s adoptive parents. Perceiv- 
ing this action involving his close personal friends to be a 
horrible mistake and relying on his own version of disputed 
evidentiary facts, the respondent, then a sitting judge in the 
judicial district in which the juvenile proceeding was pending, 
embarked on a course of conduct in which he interjected himself 
at every stage of the matter and at times during the course 
of proceedings in the matter and acted as an advocate for 
and to the benefit of Mr. and Mrs. Williams as follows: 


a. On February 6, 1990, the respondent accompanied Mr. 
and Mrs. Williams to the Wilson Police Department where 
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they were to be questioned in conjunction with the investiga- 
tion of possible criminal child abuse charges. At his own re- 
quest and with the consent of investigating officer James Faison, 
the respondent was present during officer Faison’s attempted 
interview of Mrs. Williams. The respondent, after witnessing 
Mrs. Williams’ signature on a waiver of rights form, assumed 
the role of advocate for her by advising her not to answer 
any questions even though the respondent was aware that 
she was prepared to talk to officer Faison. Furthermore, in 
an effort to influence officer Faison’s ultimate decision as to 
whether to pursue the investigation and seek an arrest war- 
rant, the respondent discussed with and offered to provide 
officer Faison research materials which he felt would illustrate 
to officer Faison the respondent’s belief that prosecution was 
not justified and which would hopefully persuade officer Faison 
to terminate the investigation. After talking with the respond- 
ent and reviewing the research materials which the respondent 
made available to him the following day, officer Faison did 
in fact terminate the investigation and closed the case. 


b. Upon learning in mid-July of 1990 that the case had 
been reopened and criminal child abuse arrest warrants were 
going to be served on Mr. and Mrs. Williams, and expecting 
that a significant bond ordinarily would be set in such a case, 
the respondent telephoned the Wilson County magistrate’s of- 
fice and spoke with magistrate Sherwood Batchelor. The re- 
spondent advised magistrate Batchelor that the Williamses 
would be coming in on a child abuse case [to have warrants 
served on them]. The respondent also informed magistrate 
Batchelor and asked him to advise the other magistrates that 
the respondent knew Mr. and Mrs. Williams to be reliable 
people, that they would appear in court and that the respond- 
ent suggested they be released on unsecured bonds. As a result 
of the respondent’s conversation with magistrate Batchelor, 
the substance of which was reduced to writing by magistrate 
Batchelor and left for the information of other magistrates, 
magistrate Robert Smith released Mr. Williams on July 18, 
1990, on a $500.00 unsecured bond, and magistrate Batchelor 
released Mrs. Williams on July 27, 1990, on her written prom- 
ise to appear. Both magistrates were acting in accordance with 
the respondent's suggestion. 
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ec. In August of 1990 the respondent telephoned Ann 
Murray, Wilson County assistant clerk of superior court, and 
told her that Mrs. Williams was coming in to complete an 
affidavit of indigency to see if she and her husband qualified 
for a court-appointed attorney. The respondent also told Ms. 
Murray that if Mrs. Williams did qualify, he wanted a capable 
attorney appointed to look after Mrs. Williams’ side of the 
issue. At the time the respondent talked with Ms. Murray, 
he was aware that Mr. and Mrs. Williams were dissatisfied 
with the attorney appointed to represent them in the juvenile 
proceedings and that they wanted to avoid appointment of 
the same attorney for their criminal case as would be customary. 
The respondent then suggested to assistant clerk Murray that 
either Tom Sallenger or Randy Hughes be appointed to the 
exclusion of others in an effort to influence and insure the 
selection of an attorney whom the respondent felt would prop- 
erly represent the Williamses in their criminal case. Within 
an hour of this conversation Mrs. Williams came to assistant 
clerk Murray's office, completed an affidavit of indigency form, 
and ultimately was determined by Ms. Murray not to qualify 
for a court-appointed attorney. In addition, assistant clerk 
Murray had occasion to see attorney Tom Sallenger, one of 
the two attorneys the respondent had suggested for appoint- 
ment, within an hour or so of her conversation with the re- 
spondent and told attorney Sallenger about the conversation. 
Thereafter, but prior to Mrs. Murray’s determination that Mrs. 
Williams did not qualify for a court-appointed attorney, at- 
torney Sallenger advised Ms. Murray that he would be available 
for the appointment and would represent Mrs. Williams pro 
bono if she did not qualify for a court-appointed attorney. 
This information was communicated to the respondent by Ms. 
Murray, and attorney Sallenger did in fact represent the 
Williamses at their trial on September 10, 1990. 


d. On August 13, 1990, the respondent wrote to Attorney 
General Lacy H. Thornburg indicating that he was “involved 
with” a child abuse case and ostensibly was seeking an opinion 
concerning the meaning of “physical injury” as used in G.S. 
14-318.2, the offense with which the Williamses were charged. 
In addition, the respondent at the same time advocated the 
Williams’ position in the letter in an effort to obtain favorable 
information which the respondent could and intended to use 
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to put an end to their prosecution which the respondent con- 
sidered a tragedy. 


Based upon these findings of fact and conclusions of law, the 
Commission recommended that the Supreme Court of North Carolina 
censure the respondent. On 30 October 1991, pursuant to Rule 
2(a) of the Rules Governing Supreme Court Review of Recommenda- 
tions of the Judicial Standards Commission, the Clerk of this Court 
forwarded to the respondent and his counsel a certified true copy 
of the Findings of Fact, Conclusions of Law, and Recommendations 
of the Judicial Standards Commission, together with a copy of 
the Rules Governing Supreme Court Review of Recommendations 
of the Judicial Standards Commission. Respondent was also ad- 
vised, as provided in Rule 2(b), that he had ten (10) days from 
the date shown on the return receipt in which to petition the 
Supreme Court for a hearing. The return receipt, properly filed 
with this Court, shows a delivery date of 31 October 1991. No 
petition having been filed with this Court for a hearing, and no 
briefs having been filed in this case by any party, an order was 
entered by this Court on 4 December 1991, that this case be dis- 
posed of on the record. 


A proceeding before the Judicial Standards Commission 
is “an inquiry into the conduct of one exercising judicial power 
.... Its aim is not to punish the individual but to maintain 
the honor and dignity of the judiciary and the proper administra- 
tion of justice.” In Re Nowell, 293 N.C. 235, 241, 237 S.E.2d 
246, 250 (1977). The recommendations of the Commission are 
not binding upon the Supreme Court, and this Court must 
consider all the evidence and exercise its independent judg- 
ment as to whether it should censure the respondent, remove 
him from office, or decline to do either. In re Martin, 295 
N.C. 291, 301, 245 S.E.2d 766, 772 (1978). 


In re Bullock, 328 N.C. 712, 717, 408 S.E.2d 264, 266 (1991). 


We have carefully examined the evidence presented to the 
Commission. We conclude that the findings of fact made by the 
Commission in paragraph 9 are supported by clear and convincing 
evidence. See In Re Kivett, 309 N.C. 635, 309 S.E.2d 442 (1983). 
We also agree with the Commission's conclusions of law. We therefore 
adopt the Commission's findings, conclusions, and recommendation 
of censure. 
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Now, therefore, it is ordered by the Supreme Court of North 
Carolina, in Conference, that the respondent, Judge Allen W. Harrell, 
be, and he is hereby, censured by this Court for conduct prejudicial 
to the administration of justice that brings the judicial office into 
disrepute. 


Justices MEYER, WEBB and LAKE did not participate in the 
consideration or decision of this case. 


———— 


WAYLAND S. BARNES, INDIVIDUALLY AND EXECUTOR OF THE ESTATE OF 
MILDRED L. WILSON v. KEN EVANS, MARIE STERLING, ELLEN 
NORTHEY O'NEAL, MARGARET POMEROY, VIRGINIA SMITH, PAT 
DALY, COLERAIN BAPTIST CHURCH, COLERAIN METHODIST CHURCH, 
BILLY GRAHAM EVANGELICAL ASSOCIATION, J. FRANK WILSON, 
DOROTHY WILSON, MARGARET STERLING, KAY STERLING ELLIS, 
RUTH BRISTOW, CAROL BARNES, UNIVERSITY OF NORTH CAROLINA 
AT GREENSBORO AND ANY UNKNOWN AND UNNAMED HEIRS OF MILDRED L. 
WILSON, ET ALS. 


No. 220PA91 
(Filed 5 March 1992) 


ON appeals by the petitioner, Wayland S. Barnes, and by the 
respondent, Lou Wilson Mason, pursuant to N.C.G.S. § 7A-30(2), 
from a decision of a divided panel of the Court of Appeals, 102 
N.C. App. 428, 402 S.E.2d 164 (1991), which affirmed in part and 
reversed and modified in part the judgment entered 4 October 
1989 by Grant, J., in Superior Court, BERTIE County. Heard in 
the Supreme Court on 14 February 1992. 


Pritchett, Cooke & Burch, by W. L. Cooke, for petitioner- 
appellant Wayland S. Barnes. 


Baker, Jenkins & Jones, P.A., by Robert C. Jenkins and Robert 
E. Ruegger, for respondent-appellant Low Wilson Mason. 


Charles A. Moore, pro se, as guardian ad litem for the unknown 
and unnamed heirs of Mildred H. Wilson. 


Lacy H. Thornburg, Attorney General of North Carolina, by 
Special Deputy Attorney General Charles J. Murray, for the State. 


PER CURIAM. 
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For the reasons stated in the opinion by Wells, J., the decision 
of the Court of Appeals is affirmed. 


On 2 October 1991, this Court allowed the petition of the 
petitioner-appellant, Wayland S. Barnes, for discretionary review 
of the additional issue of whether certain taxes should be paid 
by the estate of Mildred L. Wilson or by the individual beneficiaries. 
In its judgment, the trial court ordered that the individual 
beneficiaries, with one exception, pay certain inheritance and federal 
estate taxes. We now affirm that part of the order of the trial court. 


The result is that we affirm the decision of the Court of Ap- 
peals as to the issues resolved by that court, and we additionally 
affirm that part of the order of the trial court providing for the 
payment of taxes. 


Affirmed. 


STATE OF NORTH CAROLINA v. MICHAEL RAY McDANIELS 


No. 381A91 
(Filed 5 March 1992) 


APPEAL pursuant to N.C.G.S. § 7A-30(2) from the decision of 
a divided panel of the Court of Appeals, 103 N.C. App. 175, 405 
S.E.2d 358 (1991), affirming the judgment of Stephens, J., at the 
4 June 1990 Criminal Session of Superior Court, WAKE County. 
Heard in the Supreme Court 12 February 1992. 


Lacy H. Thornburg, Attorney General, by Francis W. Crawley, 
Special Deputy Attorney General, for the State. 


Cheshire, Parker, Hughes & Manning, by George B. Currin, 
for defendant-appellant. 


David F. Tamer for North Carolina Civil Liberties Union, 
amicus curiae. 


PER CURIAM. 


Affirmed. 
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STATE OF NORTH CAROLINA v. PAUL JACKSON 


No. 321A91 
(Filed 5 March 1992) 


APPEAL by defendant pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 103 N.C. 
App. 239, 405 S.E.2d 354 (1991), finding no error in a trial before 
Griffin (Kenneth A.), J., at the 29 January 1990 Criminal Session 
of Superior Court, MECKLENBURG County, in which defendant was 
convicted of trafficking in cocaine by possessing 28 grams or more 
but less than 200 grams, trafficking in cocaine by transporting 
28 grams or more but less than 200 grams and feloniously conspir- 
ing to commit the felony of trafficking in cocaine by possessing 
or transporting 28 grams or more but less than 200 grams. Heard 
in the Supreme Court 11 February 1992. 


Lacy H. Thornburg, Attorney General, by Robin Perkins 
Pendergraft, Assistant Attorney General, for the State. 


Isabel Scott Day, Public Defender, 26th Judicial District, by 
Robert L. Ward, Assistant Public Defender, for defendant-appellant. 


PER CURIAM. 


Affirmed. 
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ARTHUR BENNETT MANNING anp wire, LUGENE MANNING v. CLARENCE 
ERNEST FLETCHER, JR. AND NORTH CAROLINA FARM BUREAU 
MUTUAL INSURANCE 


No. 229PA91 
(Filed 5 March 1992) 


ON discretionary review of a unanimous opinion of the Court 
of Appeals, 102 N.C. App. 392, 402 S.E.2d 648 (1991), which reversed 
a judgment entered on 14 December 1989 in Superior Court, NASH 
County, by Allsbrook, J., and remanded for entry of a judgment 
in accordance with the opinion of the Court of Appeals. Heard 
in the Supreme Court 14 February 1992. 


Ralph G. Willey, P.A., by Ralph G. Willey, II, for plaintiff 
appellees. 


Poyner & Spruill, by Ernie K. Murray, for defendant appellant 
North Carolina Farm Bureau Mutual Insurance Company. 


PER CURIAM. 
Affirmed. 


Justice MEYER did not participate in the consideration or deci- 
sion of this case. 
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WILLIAM H. MIZELL v. K-MART CORPORATION 


No. 410A91 
(Filed 5 March 1992) 


APPEAL by defendant pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 103 N.C. 
App. 570, 406 S.E.2d 310 (1991), reversing an order granting sum- 
mary judgment in favor of defendant entered by Freeman, J., on 
11 May 1990 in Superior Court, GUILFORD County, and remanding 
for a jury trial. Heard in the Supreme Court 13 February 1992. 


Spencer W. White for plaintiff-appellee. 


Adams, Kleemeier, Hagan, Hannah & Fouts, by Clinton Eudy, 
Jr, and Amiel J. Rossabi, for defendant-appellant. 


PER CURIAM. 


Affirmed. 
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BAXLEY v. NATIONWIDE MUTUAL INS. CO. 

No. 538PA91 

Case below: 104 N.C.App. 419 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 4 March 1992. 
COX v. HOZELOCK, LTD. 

No. 51P92 

Case below: 105 N.C.App. 52 

Motion by plaintiff to dismiss appeal for lack of substantial 
constitutional question allowed 4 March 1992. Petition by defend- 
ant for discretionary review pursuant to G.S. 7A-31 denied 4 March 
1992. 
DOZIER v. CRANDALL 

No. 54PA92 

Case below: 105 N.C.App. 74 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 4 March 1992. 
FRAZIER v. BOWMAN 

No. 26P92 

Case below: 104 N.C.App. 803 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 4 March 1992. 
GAY v. BIRD 

No. 25P92 

Case below: 104 N.C.App. 803 


Petition by defendant (Mecklenburg County) for discretionary 
review pursuant to G.S. 7A-31 denied 4 March 1992. Petition by 
defendants (Henry and Scott) for discretionary review pursuant 
to G.S. 7A-31 denied 4 March 1992. Petition by defendants (Bird, 
Charlotte Radiology Group and Providence Radiology Associates) 
for discretionary review pursuant to G.S. 7A-31 denied 4 March 1992. 
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GRAIN DEALERS MUTUAL INS. CO. v. LONG 

No. 516PA91 

Case below: 104 N.C.App. 310 

Petition by plaintiff for discretionary review pursuant to G.S. 
TA-31 allowed 4 March 1992. 
HELMS v. YOUNG-WOODARD 

No. 28P92 

Case below: 104 N.C.App. 746 


Motion by plaintiff to dismiss appeal by defendants (Linda 
and Caroline Alexander) for lack of substantial constitutional ques- 
tion allowed 4 March 1992. Petition by defendants (Linda and Caroline 
Alexander) for discretionary review pursuant to G.S. 7A-31 denied 
4 March 1992. 


HOLLOWAY v. WACHOVIA BANK AND TRUST CO. 

No. 11PA921 

Case below: 104 N.C.App. 631 

Petition by plaintiff for discretionary review pursuant to G.S. 
TA-31 allowed 4 March 1992. 
IN RE PAPER WRITING OF VESTAL 

No. 38P92 

Case below: 104 N.C.App. 739 

Petition by caveators for discretionary review pursuant to G.S. 
7A-31 denied 4 March 1992. 
LEONARD v. N.C. FARM BUREAU MUT. INS. CO. 

No. 40A92 

Case below: 104 N.C.App. 665 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 and Appellate Rule 16(b) as to additional issues denied 
4 March 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


MARANTZ PIANO v. KINCAID 
No. 552P91 
Case below: 104 N.C.App. 802 


Temporary stay dissolved 4 March 1992. Petition by defendant 
(Kincaid Enterprises, Inc.) for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 


MORGAN v. MARTIN 
No. 532P91 
Case below: 104 N.C.App. 554 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 4 March 1992. 


NATIONWIDE MUTUAL INS. CO. v. SILVERMAN 
No. 36PA92 
Case below: 104 N.C.App. 783 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 allowed 4 March 1992. 


REID v. REID 
No. 5P92 
Case below: 104 N.C.App. 802 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 


SAFETY MUT. CASUALTY CORP. v. 
SPEARS, BARNES 


No. 531PA91 
Case below: 104 N.C.App. 467 


Petition by plaintiff (Safety Mutual) for discretionary review 
pursuant to G.S. 7A-31 allowed 4 March 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SALT v. APPLIED ANALYTICAL, INC. 
No. 35P92 
Case below: 104 N.C.App. 652 


Petition by plaintiff for writ of certiorari to the North Carolina 
Court of Appeals denied 4 March 1992. 


STATE v. BRADDOCK 
No. 539P91 
Case below: 104 N.C.App. 554 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 


STATE v. BUTLER 
No. 31P92 
Case below: 104 N.C.App. 804 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 


STATE v. CLAYTON 
No. 16P92 
Case below: 101 N.C.App. 575 
Motion by Attorney General to dismiss appeal for lack of 


substantial constitutional question allowed 4 March 1992. Petition 
by defendant for writ of certiorari to the North Carolina Court 
of Appeals denied 4 March 1992. 
STATE v. CORNELIUS 

No. 10P92 

Case below: 104 N.C.App. 583 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. COX 
No. 27P92 
Case below: 104 N.C.App. 804 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 


STATE v. JEFFERSON 

No. 534P91 

Case below: 104 N.C.App. 556 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 4 March 1992. 
STATE v. JOYCE 

No. 138P92 

Case below: 104 N.C.App. 558 

Petition by defendant for writ of certiorari to the North Carolina 
Court of Appeals denied 4 March 1992. 
STATE v. MITCHELL 

No. 560A91 

Case below: 104 N.C.App. 514 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 and Appellate Rule 16(b) as to additional issues allowed 
4 March 1992. 


STATE v. PETERSILIE 
No. 043P92 
Case below: 105 N.C.App. 233 


Petition by Attorney General for writ of supersedeas allowed 
4 March 1992. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 and petition for certiorari under Rule 21 
allowed 4 March 1992. Petition by defendant for discretionary review 
pursuant to G.S. 7A-31 allowed 4 March 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. REEDER 

No. 062P92 

Case below: 105 N.C.App. 343 

Petition by Attorney General for writ of supersedeas and tem- 
porary stay denied 4 March 1992. 
STATE v. REID 

No. 527PA91 

Case below: 104 N.C.App. 334 


Motion by the Attorney General to dismiss appeal for lack 
of substantial constitutional question denied 4 March 1992. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 
allowed 4 March 1992. 


STATE v. VEST 
No. 033P92 


Case below: 104 N.C.App. 771 


Motion by Attorney General to dismiss appeal for lack of 
substantial constitutional question allowed 4 March 1992. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
4 March 1992. 


STATE v. WHALEY 
No. 957P91 


Case below: 104 N.C.App. 557 


Motion by Attorney General to dismiss appeal for lack of 
substantial constitutional question allowed 4 March 1992. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
4 March 1992. 
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STATE OF NORTH CAROLINA v. JIMMY DALE HUDSON 


No. 454A87 


(Filed 22 April 1992) 


Constitutional Law § 342 (NCI4th)— ex parte conversations 
between judge and jurors— not “stage” of trial — constitutional 
right to presence at trial not violated 


It is doubtful that ex parte conversations between the 
judge and jurors in the courthouse corridor during a recess 
in a capital trial constituted a “stage” of the trial within the 
meaning of the constitutional right of an accused to be present 
at every stage of his trial. Assuming arguendo that the chance 
meeting in the corridor did constitute a “stage,” error, if any, 
in the ex parte communications between the judge and jurors 
was harmless beyond a reasonable doubt where the trial judge 
reconstructed the conversations for the record; the record 
reveals that the conversations pertained to the presence of 
cameras in the courtroom, the jury’s ability to hear defendant’s 
testimony, and selection of the jury foreman and that the 
contents of the conversations were thus not significant; and 
defendant’s presence at the time of the conversations could 
not have had a reasonably substantial relation to his ability 
to present a full defense. 


Am Jur 2d, Criminal Law §§ 692-695; Trial §§ 226, 1573, 
1577-1579. 


Accused’s right, under Federal Constitution, to be present 
at his trial—Supreme Court cases. 25 L. Ed. 2d 931. 


. Criminal Law § 507 (NCI4th)— judge’s conversations with 


jurors during recess—record not required 


Ex parte conversations between the judge and jurors in 
a courthouse corridor during a recess in a capital trial did 
not amount to a “proceeding” within the meaning of the statute 
requiring the trial court to have made a true, complete, and 
accurate record of all “statements from the bench and all other 
proceedings,” N.C.G.S. § 154-1241. Therefore, the recordation 
requirement of N.C.G.S. § 15A-1241 was not triggered, and 
the failure to record these conversations did not implicate 
defendant’s federal due process rights. 
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Am Jur 2d, Trial §§ 1573, 1577-1579, 


Communications between court officials or attendants and 
jurors in criminal trial as ground for mistrial or reversal — 
post-Parker cases. 35 ALR4th 890. 


. Criminal Law § 870 (NCI4th)-—- encounter between judge and 
jurors during recess—not additional instructions—open court 
requirement inapplicable 

Ex parte communications between the judge and jurors 
in the courthouse corridor during a trial recess did not breach 
the mandatory requirement of N.C.G.S. § 15A-1234(d) that all 
additional instructions be provided in open court where the 
conversations pertained to cameras in the courtroom, the jury’s 
ability to hear defendant’s testimony, and selection of a jury 
foreman and cannot reasonably be considered as “instructions”’ 
within the meaning of the statute. 


Am Jur 2d, Trial §§ 1111, 1114, 1573. 


. Criminal Law § 406 (NCI4th)-- filming of defendant’s trial— 
exercise of discretion by court 

The record shows that the trial court did in fact exercise 
its discretion in allowing the filming of defendant’s trial. 


Am Jur 2d, Trial § 256. 


. Constitutional Law § 261 (NCI4th)— electronic media 
coverage — commencement at mid-trial—no prejudice as mat- 
ter of law 

Commencement of electronic media coverage of defendant’s 
trial near mid-trial, at the time defendant began to present 
his case, was not prejudicial as a matter of law. 


Am Jur 2d, Trial § 256. 


. Constitutional Law § 261 (NCI4th)— rules for electronic 
media—court’s failure to follow—no violation of due process 


Although the trial court erred in applying the rules re- 
garding electronic media coverage of defendant’s trial by fail- 
ing to inform the jury that coverage of jurors is expressly 
prohibited at any stage of a judicial proceeding, by failing 
to ensure that electronic equipment was completely obscured 
from view in the courtroom, and by permitting a microphone 
to be placed at the bench to allow electronic media coverage 
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of bench conferences, such error was not prejudicial to defend- 
ant where defendant made no specific allegations that media 
coverage impaired the jury’s ability to decide the case on 
the evidence or had an adverse impact on trial participants 
sufficient to constitute a denial of due process. 


Am Jur 2d, Trial §§ 184, 256. 


. Criminal Law § 757 (NCI4th)— instruction on reasonable 


doubt—due process 

The trial court’s instruction that a reasonable doubt “is 
an honest, substantial misgiving” did not reduce the State’s 
burden of proof in violation of defendant’s constitutional right 
to due process. 


Am Jur 2d, Trial §§ 1371-1375. 


. Criminal Law § 496 (NCI4th)— jury request to review 


testimony —denial because transcript unavailable — harmless 
error 


The trial court improperly failed to exercise its discretion 
in a prosecution for two murders when it denied the jury’s 
request to examine the transcript of a psychiatrist’s testimony 
because the transcript was “not available.” However, this error 
was not prejudicial to defendant where the psychiatrist’s. 
testimony was adverse to defendant in that he concluded that 
defendant was sane at the time of the killings; the record 
reveals that the psychiatrist disagreed with the diagnoses of 
three defense witnesses as to whether defendant suffered from 
a reactive psychosis at the time of the killings; and the jury 
was provided with the psychiatrist’s testimony in substance 
because his written notes were introduced into evidence and 
submitted to the jury for review. 


Am Jur 2d, Trial § 1690. 


. Criminal Law § 23 (NCI4th)— consideration of insanity issue 


first —failure to instruct not error 

While the better procedure would be to have the jury 
determine defendant’s sanity before considering defendant’s 
guilt of the substantive offenses, the trial court’s failure to 
so instruct the jury did not constitute error. 


Am Jur 2d, Criminal Law § 107; Trial § 1270. 
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Criminal Law § 884 (NCI4th)— failure to instruct — absence 
of request 

Defendant waived his right to assign as error the trial 
court’s failure to instruct the jury to consider purported evidence 
of defendant’s diminished mental capacity where he failed to 
request such an instruction. N.C. R. App. P. 10(b)(2). 


Am Jur 2d, Criminal Law §§ 40, 41; Trial § 1081. 


Criminal Law § 769 (NCI4th)— evidence of insanity — 
consideration after finding of guilt—instruction not violation 
of due process 

The trial court’s instruction that the jury in a prosecution 
for two murders should consider evidence of defendant’s legal 
insanity “only if you find that the State has proved beyond 
a reasonable doubt each of the elements of one of the offenses 
about which I have already instructed you” did not lessen 
the State’s obligation to prove the elements of the crimes 
with which defendant was charged in violation of due process. 


Am Jur 2d, Trial § 1278. 


Criminal Law § 133 (NCI4th)— plea bargain with sentence 
recommendation— withdrawal by State—court’s refusal to 
enforce—no violation of due process 


The trial court did not violate defendant’s federal or state 
due process rights by refusing to enforce a plea bargain agree- 
ment for defendant to plead guilty to two counts of second 
degree murder and receive two consecutive fifty-year sentences 
where defendant’s acceptance of the agreement was com- 
municated on 20 June 1986; the State officially withdrew the 
agreement by letter on 1 August 1986; the trial commenced 
on 9 February 1987; the alleged agreement between defendant 
and the State, if any, was merely executory and of no effect 
as a matter of law because it had not been approved by the 
trial judge as required by N.C.G.S. § 15A-1023(b); any reliance 
on the agreement by defendant was thus not reasonable; de- 
fendant’s assertion of detriment on the ground that he suspended 
trial preparations for an insanity defense is doubtful in the 
face of the extensive psychiatric testimony presented at trial; 
and the trial court found that defendant had not changed his 
position in detrimental reliance upon the agreement. 


Am Jur 2d, Criminal Law §§ 481, 483, 484. 
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Right of prosecutor to withdraw from plea bargain prior 
to entry of plea. 16 ALR4th 1089. 


Evidence and Witnesses § 672 (NCI4th)— waiver of objection — 
admission of similar tesimony without objection 


Even if testimony by an emergency room physician that 
defendant did not appear psychotic during an emergency room 
visit two weeks prior to the killings in question constituted 
expert opinion testimony by a nonqualified witness, defendant 
waived objection to such testimony when defense counsel subse- 
quently elicited similar testimony from the witness and when 
defendant failed to object to similar testimony thereafter elicited 
by the prosecutor. 


Am Jur 2d, Trial §§ 411, 412, 420. 


Evidence and Witnesses § 765 (NCI4th)— sexual proclivities 
of defendant—opening door to cross-examination 


In a prosecution of defendant for the murders of his wife 
and child, defendant opened the door to cross-examination of 
defendant by the State about his sexual proclivities when 
defendant's statement to a detective alluding to numerous ex- 
tramarital affairs was read into evidence at defendant's 
initiative, and defendant testified on direct examination that 
he and his wife were a “very erotic couple.” 


Am Jur 2d, Trial § 419. 


Criminal Law § 1148 (NCI4th)— aggravating factor — heinous, 
atrocious or cruel murder-—sufficiency of evidence 


There was ample evidence to support the trial court’s 
finding that defendant’s second degree murder of his wife 
was especially heinous, atrocious or cruel where it tended 
to show that the murder was carried out with a butcher knife; 
the victim sustained numerous blunt trauma injuries to the 
forehead, nose, eye, and cheek areas; there was a stab wound 
to the right side of the neck and at least three incise wounds; 
one massive incise wound to the neck damaged the right and 
left carotid arteries and right and left jugular veins and was 
so deep as to damage the spine; defendant used substantial 
force as he slashed the victim with the murder weapon; the 
victim died as a result of loss of blood and possibly interference 
with the oxygen supply to the body because of severance 
of the windpipe; and as life was ebbing from the victim, defend- 
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ant’s three-year-old adopted child, his second murder victim, 
watched and cried uncontrollably. 


Am Jur 2d, Criminal Law §§ 598, 599; Homicide § 554. 


Criminal Law § 1116 (NCHMth)— perjury — improper aggravating 
factor —nonretroactivity of opinion 

The holding in State v. Vandiver, 321 N.C. 570, 364 8.E.2d 
373, that perjury constitutes an impermissible aggravating fac- 
tor and may not, as a matter of law, be considered in the 
sentencing decision does not apply where defendant was sen- 
tenced ten months prior to the certification date of that deci- 
sion, 23 February 1988. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Propriety of sentencing judge’s consideration of defend- 
ant’s perjury or lying in pleas or testimony in present trial. 
34 ALR4th 888. 


Criminal Law § 1116 (NCI4th)— aggravating factor — perjury — 
sufficiency of evidence 

Ample evidence supported the trial court’s finding of per- 
jury as a nonstatutory aggravating factor for defendant's sec- 
ond degree murder of his wife where it tended to show that 
defendant falsely asserted under oath at trial that he attempt- 
ed to commit suicide the day prior to the killing, that his 
wife attacked him with a butcher knife prior to the murder 
and this attack accounted for a number of injuries defendant 
complained of during his examination by a doctor on the day 
of the murder, that his knowledge of state law relating to 
the insanity defense was limited to what he was told by his 
counsel, and that after he was attacked by his wife he 
remembered nothing else until he was at the sink washing 
his hands. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Propriety of sentencing judge’s consideration of defend- 
ant’s perjury or lying in pleas or testimony in present trial. 
34 ALR4th 888. 


Appeal and Error § 550 (NCI4th)— perjury as improper ag- 
gravating factor —nonretroactivity—no due process violation 


Failure to apply retroactively the rule of State v. Vandiver, 
321 N.C. 570, that perjury is an improper nonstatutory ag- 
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gravating factor does not violate defendant’s federal or state 
due process rights since the “new rule” before the Supreme 
Court is not of constitutional magnitude. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Propriety of sentencing judge’s consideration of defend- 
ant’s perjury or lying in pleas or testimony in present trial. 
34 ALR4th 888. 


19. Criminal Law § 1245 (NCI4th)— mitigating factor — extenuating 
relationship — marital difficulties 


A relationship between a husband and wife, including 
marital difficulties in the past, is not sufficient, standing alone, 
to support a finding of the statutory mitigating factor that 
the relationship between defendant and the victim was ex- 
tenuating. N.C.G.S. § 15A-1340.4(a)(2)(i). 


Am Jur 2d, Criminal Law §§ 598, 599. 


Justice WEBB concurring. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a life sentence upon defendant’s conviction of 
first-degree murder entered by Ross, J., at the 9 February 1987 
Special Criminal Session of Superior Court, GUILFORD County. 
Defendant's motion to bypass the Court of Appeals, pursuant to 
N.C.G.S. § 74-31, as to his second-degree murder conviction, for 
which he received a consecutive sentence of fifty years, was allowed 
by this Court 14 January 1992. Heard in the Supreme Court 12 
February 1992. 


Lacy H. Thornburg, Attorney General, by John H. Watters, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon 
Widenhouse, Assistant Appellate Defender, for defendant-appellant. 


MEYER, Justice. 


On 24 March 1986 at approximately 8:00 p.m., defendant Jimmy 
Dale Hudson visited the Greensboro police department and spoke 
with Officer Gregory Deans. According to Deans, defendant ap- 
peared calm and his face was expressionless. Defendant related 
that he had an argument with his wife, Kathryn Hudson, and that 


IN THE SUPREME COURT 129 


STATE v. HUDSON 
[331 N.C. 122 (1992)] 


she had come at him with a butcher knife. He took the knife away 
from her and did not remember what next occurred, but he thought 
he might have killed her and that his daughter, three-year-old Wilma 
Dale Hudson, might have gotten in the way. Defendant informed 
Deans that he himself had been cut about the neck, hand, and 
chest in the melee. Defendant provided Deans with directions to 
the apartment where the killings occurred. 


Defendant was taken to the emergency room at Wesley Long 
Hospital. While en route, defendant asked Deans if anyone had 
visited the apartment. Deans responded that he did not know, 
and defendant told Deans, “I know what they’ll find when they 
get there.” At the hospital, Dr. James Kind] examined defendant 
and discovered superficial scratches to the neck most likely caused 
by fingernails. A one-inch superficial wound that required no stitches 
was detected on defendant’s chest. A two-inch laceration on the 
thumb side of the palm of defendant’s left hand was also evident; 
this wound was not deep but required seven stitches to close. 
A tiny cut over the knuckle of the index finger of defendant’s 
left hand required no treatment whatsoever. Finally, defendant 
complained of soreness on his right wrist. There were no obvious 
signs of cuts or bruises, and the wrist retained a full range of motion. 


At approximately 8:25 p.m., police arrived at the scene of 
the killings and observed the lifeless body of a small child lying 
on the floor in a pool of blood, with a large gaping laceration 
in her neck. A butcher knife with a five-inch blade covered almost 
entirely in blood lay four or five feet from the body of the child. 
In the living area, officers observed the body of a white female, 
lying face upward on the floor. She also had a large neck wound 
and appeared to be dead. The adult female had a handkerchief 
stuffed inside the neck wound. 


The apartment appeared to be in order, with no broken fur- 
niture or anything out of arrangement. A blue oxford shirt, later 
identified as being the shirt worn by defendant on the night of 
the killings, was discovered on the landing of the apartment by 
the stairs. The shirt had no holes in the shoulder area. 


A 1979 Volkswagen driven by defendant to the police station 
was also inspected. The inspection revealed bloodstains on the steer- 
ing wheel, horn, seat, and the driver’s side floor mat. Also found 
was a brown leather briefcase on the back seat and a man’s shav- 
ing kit under the front seat containing a .38-caliber revolver. 
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The revolver was lying exposed on the top of the kit and, unlike 
the kit, had blood on it. 


Roger McQueen, currently serving time for a double murder, 
testified for the State. In 1986, McQueen met defendant in the 
course of his work in the law library at the Eastern Correctional 
Center, where McQueen assisted inmates in legal research. Defend- 
ant confided in McQueen that he was charged with one count of 
first-degree murder. Defendant went into great detail so that 
McQueen could provide an opinion as to whether premeditation 
and deliberation existed and whether an insanity defense was tenable. 
Defendant first told McQueen that the killing occurred as a result 
of an argument between him and his wife. At a subsequent meeting, 
defendant informed McQueen that there was actually a second kill- 
ing, the latter involving Wilma Dale Hudson. Defendant related 
that the child was present at the time Kathryn was killed, that 
the child began to ery, and that defendant sent her to her room. 
The daughter returned and defendant killed her. McQueen asked 
defendant how long the interval was between killings, and defend- 
ant replied that it was longer than fifteen minutes. Defendant told 
McQueen that he killed the little girl “to make it fit.” Defendant 
never told McQueen anything about his wife’s approaching him 
with a butcher knife. 


Defendant testified in his own behalf. Defendant and Kathryn 
Hudson met while in school at the University of North Carolina 
at Chapel Hill. The couple married in 1971. In 1974, defendant 
graduated from dental school and began a practice in Robbinsville, 
North Carolina. He left the practice in 1979, moving to Greensboro 
to begin a practice with Dr. Julian Rogers. After a year and a 
half, defendant became a full partner. The Hudsons adopted a female 
child in 1983, naming her Wilma Dale Hudson. In December 1985, 
defendant was informed by his partners that they wanted him 
out of the practice. He was disassociated in 1986 and thereafter 
worked on a temporary basis for other dentists. 


On the evening of 7 March 1986, defendant arrived at his 
home and discovered a letter from his wife informing him that 
she and Wilma Dale had moved out and that she had an attorney. 
After several unsuccessful attempts, defendant finally located his 
wife by phone; she refused to discuss the problem and kept telling 
defendant to read the letter. On 138 March, defendant and Kathryn 
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signed a separation agreement. Shortly after signing the agree- 
ment, defendant left the country for a vacation. 


Upon his return, defendant arranged to spend the day with 
Wilma Dale. When they returned, defendant and his estranged 
wife talked. Some time later, Kathryn asked defendant to leave, 
as she had to prepare dinner. Defendant testified that he resisted 
and became hysterical. He began to leave and Wilma Dale ran 
over to him and he began hugging and kissing her. Kathryn became 
angry and began yelling at defendant. Kathryn then came over 
to defendant and slapped him twice. She then approached defendant 
with a knife, and defendant was unable to remember anything 
else until he was washing his hands at the sink. Defendant turned 
around and Wilma Dale was on the floor. He noticed the two bodies 
and that they lacked signs of life. Defendant then entered his car 
and drove around the area. He eventually made his way to the 
police station. When at the station, he contemplated suicide but 
was unable to carry it out. Defendant testified that he remembered 
being cut on his left hand but none of his other injuries. 


Considerable testimony was mounted concerning defendant’s 
mental condition at or about the time of the killings. Dr. Bob Rollins, 
Clinical Director of the Forensic Unit at Dorothea Dix Hospital, 
evaluated defendant in March and April 1986. Rollins diagnosed 
defendant as having a mixed personality disorder with narcissistic 
and dependent features. He also testified that defendant was able 
at the time of the murder to distinguish right from wrong and 
that defendant did not suffer from a brief reactive psychosis at 
the time of the killings. 


Drs. John Edwards, Selwyn Rose, and Donald Fidler all testified 
that defendant was unable to distinguish right from wrong and 
that defendant suffered from a reactive psychosis at the time of 
the killings. 


Dr. Aldo Mell examined defendant in the Guilford County jail 
on 26 March 1986. Mell testified that defendant was probably suffer- 
ing atypical psychosis and that he recommended a full psychiatric 
evaluation and transfer to Dorothea Dix. 


The jury convicted defendant of one count of second-degree 
murder for the murder of Kathryn Hudson and one count of first- 
degree murder for the murder of Wilma Dale Hudson. The jury 
recommended a sentence of life imprisonment on the first-degree 
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murder conviction. The trial court imposed a mandatory life sentence 
for the first-degree murder and a consecutive fifty-year term for 
the second-degree murder. 


Defendant raises numerous claims on appeal. We will address 
these claims seriatim. 


Defendant first claims that the trial court committed reversible 
error in engaging in ex parte conversations that were not recorded 
and that took place out of the presence of defendant and his counsel. 


Defendant was the first witness to testify for the defense. 
During the course of the lengthy direct examination, the court 
took its regularly scheduled afternoon recess. When court recon- 
vened, outside the presence of defendant and the jury, the judge 
recounted to counsel at a recorded bench conference conversations 
he had had with various jurors during the recess. The following 
colloquy occurred involving the court, defense attorneys Manning 
and O’Donnell, and district attorneys Greeson and Goodman: 


(A recess was taken at 3:16 p.m.) 


(Court reconvened at 3:39 p.m. All counsel were present. The 
defendant was not present. The jury was not present.) 


THE COURT: Approach the bench, counsel. 


(The following proceedings were had by the Court and all 
counsel at the bench:) 


THE COURT: Just for the record, so you all will know— 
and I’ve told them right back here just now—that when I 
left the courtroom to go up around the corner, one of the 
jurors, the first words out of their [sic] mouth was, ‘““We didn't 
realize that they allowed cameras in the courtroom.” 


And I said, “Well, you weren't supposed to see that.” 
(The defendant entered the courtroom at 3:40 p.m.) 


THE CouRT: And they said, well, it was hard not to notice, 
with all the cable and the wire. And one of them said, “And 
they left the tape in our chair.” 


And I said, “Well, all I can say to you about it is that, 
the Supreme Court has authorized that, under certain cir- 
cumstances.” And J said, “I would say to you now, as I've 
said all along, that this is the reason why you're not to observe 


IN THE SUPREME COURT 133 


STATE vy. HUDSON 
[331 N.C. 122 (1992)] 


any of that on television at night, because they may record 
some particular part.” And I said, “If you're interested in 
it, have somebody tape it, and you can view it after the trial’s 
over, but you're not to view it.” 


And they said, “Well, we understand.” 


But I just wanted you to know that had occurred, in case 
either of you now wish me to instruct them in open court 
about the fact that the cameras are in there, and that they're — 


Mr. GREESON: If there was only — 
THE COURT: —to erase that— 
MR. GREESON: —two of them that said that— 


THE COURT: Oh, there were five or six of them around 
there at that point, you know. And they clearly know. 


MR. GREESON: I don’t care. 

THE COURT: They talked about it among themselves. 
MR. GOODMAN: They all know. 

Mr. O'DONNELL: Just for at the end of the day— 


THE COURT: Yes, that’s what I mean, as part of my nor- 
mal explanation at the close of the day. 


Mr. O'DONNELL: That’s fine. 


THE COURT: The other thing, they mentioned to me out 
there in the hall, and again, for the record is, that they were 
having difficulty hearing Dr. Hudson. I’ve told Mr. Manning 
that. And I told the jurors, I said, you know, that when they 
were not able to hear, that I’ve instructed them previously 
to raise their hand, and I will ask him to speak up. 


And they said, was there not a microphone, couldn't they 
turn up the microphone for the sound? 


And I said, “Well, those microphones don’t have anything 
do to [sic] with sound. We don't have any microphones that 
have anything to do with sound in this courtroom.” 


And then they wanted to know, who selected the foreman, 
was it appointed, or did the jury vote on it. I explained— 
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Mr. MANNING: Oh, geez. 

THE CouRT: —to them that— 

MR. GREESON: That’s what I say. 

THE COURT: I explained to them that they would be— 
MR. GREESON: Have they got— 

THE COURT: —instructed with respect — 

Mr. GREESON: —somebody running already? 


THE COURT: I don’t know. I explained to them that there 
would be instructions with respect to that at a later time 
in the proceedings. 


MR. MANNING: There’s probably going to be a primary 
run-off election to see who’s the foreman. 


THE COURT: Well, there could be— 


MR. GOODMAN: We could voir dire them to find out who 
it’s going to be. 


THE Court: It might be a hung jury on that issue. There 
is a story, you know, about where the jury—an open-and-shut 
case, where the judge sent the jury out and told them they 
could select a foreman. They were about two hours, and he 
couldn’t understand why. He finally called them back in and 
they said, “Judge, we’re hung up six to five.” 


And he said, “Well, we haven't even given you the issues 
sheet yet.” 


“We're hung up six to five, judge, on who's the 
foreman.” 


I just advise you of that, because I like to let you know 
when there’s been any kind of contact like that, first of all. 
And second of all, I wanted you to know so that if you request 
any instructions, you'll be aware of it and you can request 
them. 


MR. GREESON: That’s fine, Judge. 
THE COURT: Okay? 
MR. MANNING: Okay. 
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Defendant contends that the ex parte conversations recounted 
above were improper in three respects. First, defendant argues 
that the conversations violated defendant’s state constitutional right 
to be present at each stage of the capital proceeding. N.C. Const. 
art. I, § 23. Second, defendant argues that the conversations violated 
defendant’s federal constitutional right to due process of law because 
he was effectively deprived of a state statutory entitlement, name- 
ly, the right to a true, complete, and accurate record of all pro- 
ceedings during his capital trial. N.C.G.S. § 15A-1241 (1988). Finally, 
defendant argues that the conversations violated defendant’s right 
to a complete recordation of the proceedings in his capital trial 
as required by N.C.G.S. § 15A-1241. 


It is well settled that a defendant in a capital trial has an 
unwaivable right to be present at every stage of his trial. State 
v. Payne, 320 N.C. 138, 139, 357 S.E.2d 612, 612 (1987) (“Payne 
I’). “This Court has repeatedly held that nothing should be done 
prejudicial to the rights of a person on his trial for a capital felony 
unless he is actually present... .” State v. Jacobs, 107 N.C. 
772, 779, 11 S.E. 962, 964 (1890). This right to presence derives 
from the Confrontation Clause of our State Constitution. N.C. Const. 
art. I, § 23; State v. Huff, 325 N.C. 1, 29, 381 S.E.2d 635, 650-51 
(1989), sentence vacated, --- U.S. ---, 111 L. Ed. 2d 777 (1990), 
on remand, 328 N.C. 532, 402 S.E.2d 577 (1991). Significantly, however, 
any violation of a defendant's right to be present is subject to 
a harmless error analysis. State v. Artis, 325 N.C. 278, 297, 384 
S.E.2d 470, 480 (1989), sentence vacated, 494 U.S. 1023, 108 
L. Ed. 2d 604 (1990), on remand, 329 N.C. 679, 406 S.E.2d 827 
(1991). Such harmlessness must be proven beyond a reasonable 
doubt by the State. Huff, 325 N.C. at 33, 381 S.E.2d at 653. 


[1] As a preliminary matter, we must first determine whether 
the conversations in the instant case, which took place in a court- 
room corridor and during a trial recess, constitute a “stage” as 
that term has been interpreted in our jurisprudence pertaining 
to the constitutional right to presence. It is now well settled that 
our state constitutional right of confrontation is broader than that 
embedded in the federal Constitution, “guaranteeing the right of 
every accused to be present at every stage of his trial.” Huff, 
325 N.C. at 29, 381 S.E.2d at 651. 


Recently, in State v. Brogden, we stated that “a defendant 
charged with capital murder ‘has the right to be, and must be, 
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personally present at all times in the course of his trial, when 
anything is done or said affecting him as to the charge against 
him ..., in any material respect.’ 329 N.C. 534, 541, 407 S.E.2d 
158, 163 (1991) (quoting State v. Kelly, 97 N.C. 404, 405, 2 S.E. 
185, 185-86 (1887) ). Our case law has also acknowledged that where 
the conversations are held is not dispositive. State v. Buchanan, 
330 N.C. 202, 221, 410 S.E.2d 832, 843 (1991) (“as a practical matter 
not all of the proceedings in an accused’s capital trial occur in 
the courtroom itself”). Nor, for that matter, is a defendant’s confron- 
tation right rendered inapplicable merely because the conversations 
transpired over the course of a recess. For instance, in Payne 
I the Court ordered a new trial when the trial court, during a 
jury recess, administered its admonitions in the jury room. The 
jury recess became a “stage” when the court, in derogation of 
its duty to ensure the presence of defendant at each stage of 
the capital trial, directly addressed the jury. Payne I, 320 N.C. 
at 189, 357 S.E.2d at 612; see also State v. Braswell, 312 N.C. 
553, 324 S.E.2d 241 (1985) (defendant not present during voir dire 
of jurors during recess). 


Under the instant facts, it is not at all clear whether the 
conversations between judge and jurors constitute a “stage.” The 
conversations here were indisputably unintended and spontaneous, 
and not at the behest of the judge, occurring in the corridor of 
the courthouse during a trial recess. Thus, even under our relative- 
ly liberal reading of the constitutional right to presence, it is doubt- 
ful that such conversations may be equated with a “stage” in any 
meaningful sense.’ 


Assuming arguendo that the chance meeting in the corridor 
did constitute a “stage,’ we nevertheless conclude that the error 
here, if any, is harmless beyond a reasonable doubt. 


1. Support for this view is contained in the recent United States Supreme 
Court case Rushen v. Spain, 464 U.S. 114, 78 L. Ed. 2d 267 (1983). See id. at 
118, 78 L. Ed. 2d at 273 (per curiam) (“There is scarcely a lengthy trial in which 
one or more jurors does not have occasion to speak to the trial judge about something, 
whether it relates to a matter of personal comfort or to some aspect of the trial.’’); 
id. at 125-26, 78 L. Ed. 2d at 277 (Stevens, J., concurring) (“I think it quite clear 
that the mere occurrence of an ex parte conversation between a trial judge and 
a juror does not constitute a deprivation of any constitutional right. The defense 
has no constitutional right to be present at every interaction between a judge 
and a juror, nor is there a constitutional right to have a court reporter transcribe 
every such communication.”). 
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Citing State v. Smith, 326 N.C. 792, 392 S.E.2d 362 (1990), 
and State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991), defend- 
ant contends that prejudicial error occurred as a result of the 
unrecorded ex parte communications between judge and jurors 
here. In Smith, the trial judge had private, unrecorded bench con- 
ferences that resulted in the excusal of a number of prospective 
jurors. This Court concluded that the conversations denied defend- 
ant his constitutional right to presence and, further, that this viola- 
tion was not harmless beyond a reasonable doubt. Smith, 326 N.C. 
at 794, 392 S.E.2d at 363-64. The Court was constrained to conclude 
that harmlessness was not shown because there existed no record 
of the conversations such as to reveal their substance. Jd. Moreover, 
the Court found support for its conclusion in the fact that the 
trial judge failed to comply with the statutory requirement that 
there be made a complete and accurate record of the jury selection 
process in defendant’s capital trial. N.C.G.S. § 15A-1241(a) (1988); 
Smith, 326 N.C. at 794-95, 392 S.E.2d at 363-34. 


In McCarver, the trial judge had conversations with numerous 
prospective jurors that were unrecorded and out of the presence 
of both defendant and his counsel. These conversations apparently 
concerned the fitness of the jurors to hear the capital case. Subse- 
quent to the conversations, the judge excused numerous jurors 
“for good cause shown.” 329 N.C. at 260, 404 S.E.2d at 821. Citing 
Smith and Payne I, the Court held that the conversations violated 
defendant’s right to be present and that the unrecorded violations 
could not be deemed harmless beyond a reasonable doubt because 
no record was made of the conversations. McCarver, 329 N.C. at 
261, 404 S.E.2d at 822. 


The case at bar differs from Smith and McCarver in several 
significant respects. First, unlike Smith and McCarver, in the in- 
stant case there exists in the record a reconstruction of the ex 
parte conversations. In this respect, the facts here resemble those 
in Artis, where the existence of the memorialization facilitated 
the harmlessness review, which ultimately allowed a finding of 
harmlessness. Artis, 325 N.C. at 297, 384 S.E.2d at 480. We have 
no reason to doubt the completeness or accuracy of the trial court’s 
memorialization, and the lack of any objection by defendant in 
this regard lends support to this view. Moreover, the record reveals 
that the content of the conversations was not significant. Therefore, 
under the circumstances, we are unable to conclude that defend- 
ant’s presence at the time of the conversations ‘could have had 
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a reasonably substantial relation to his ability to present a full 
defense.” Payne I, 320 N.C. at 139, 357 S.H.2d at 612. 


[2] Defendant also contends that his federal constitutional right 
to due process of law was violated by the trial court’s failure 
to make a true, complete, and accurate record of all “statements 
from the bench and all other proceedings” in his capital trial, as 
required by N.C.G.S. § 15A-1241. Defendant’s pretrial motion for 
recordation was granted; however, as noted above, aspects of the 
proceedings, most notably ex parte conversations between judge 
and jurors in the courthouse corridor, were not recorded. Defend- 
ant, citing Hopt v. Utah, 110 U.S. 574, 28 L. Ed. 262 (1884), argues 
that this violation of his statutory guarantee violates due process. 


We disagree. As discussed above, we do not deem the chance 
encounters in the corridor a “proceeding.” Therefore, the recorda- 
tion requirement of N.C.G.S. § 154-1241 was not triggered, and 
defendant’s federal constitutional right to due process was not 
implicated. 


Finally, defendant’s claim that N.C.G.S. § 15A-1241 was violated 
because of the unrecorded ex parte conversations is meritless. As 
already discussed, the conversations did not amount to a “pro- 
ceeding” within the meaning of that statute, and therefore the 
recordation requirement was not violated. 


[3] Next, defendant contends that the chance encounter between 
the trial judge and five or six jury members breached the man- 
datory requirement that all additional instructions be provided in 
open court. N.C.G.S. § 15A-1234(d) (1988); State v. Ashe, 314 N.C. 
28, 331 S.E.2d 652 (1985). Here, defendant contends, the trial court 
memorialized communications cautioning some but not all jurors 
regarding the presence of electronic media and other matters. 
Serutiny of the record, however, reveals that defendant’s claim 
is without merit. 


As a threshold matter, the conversations, which took place 
well before the jury retired, cannot reasonably be considered to 
be “instructions” within the meaning of N.C.G.S. § 15A-1234(d). 
Further, no objections were lodged by defense counsel as to the 
conversations regarding the jury’s ability to hear defendant’s 
testimony or the selection of a jury foreman, the other two matters 
discussed in the corridor. Therefore, the question is whether the 
record revealed “plain error.” We conclude that no “plain error” 
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occurred here. State v. Odom, 307 N.C. 655, 300 S.E.2d 375 
(1983). 


Defendant next contends that the trial court committed revers- 
ible error in overruling defendant's objections to the filming of 
his trial and in failing to properly apply the rules we have mandated 
regarding such filming. Shortly before the State rested its case, 
the trial court informed counsel that the news media wished to 
film the trial. The following day, the trial court, over defense objec- 
tions, announced its intention to permit the filming and related 
a number of instructions it had imposed to ensure the unobtrusive 
filming of the trial. 


[4] Defendant first argues that the trial court failed to exercise 
the discretion granted to it by this Court in Order Concerning 
Electronic Media and Still Photography of Public Judicial Pro- 
ceedings, 306 N.C. 797 (1982) [hereinafter Order Concerning Elec- 
tronic Media]. See also General Rules of Practice for the Superior 
and District Courts, Rule 15 (1992). In Order Concerning Electronic 
Media, we expressly provided that “[t|he presiding judge shall at 
all times have authority to prohibit or terminate electronic media 
and still photography coverage of public judicial proceedings.” Order 
Concerning Electronic Media, 306 N.C. at 797. Citing State v. Ashe, 
314 N.C. 28, 35-37, 331 S.E.2d 652, 656-58, defendant contends that 
the trial court failed to exercise the discretion provided to it and 
this amounted to reversible error. However, after a review of the 
pertinent parts of the trial transcript we find no error to have 
occurred here, as the record reveals that the trial court exercised 
its discretion in allowing the filming of defendant’s trial. See State 
v. Eason, 328 N.C. 409, 427, 402 S.E.2d 809, 816 (1991) (finding 
that trial judge did not use the words, “I am allowing it in my 
discretion,” is not dispositive if the record shows the exercise of 
discretion). 


[5,6] Defendant also argues that the trial court erred in numerous 
respects in its implementation of the procedural requirements we 
set out in Order Concerning Electronic Media to ensure unob- 
trusive media coverage of trials.” First, defendant claims that the 





2. In the case at bar, the court was approached by the media not at the 
outset of trial, a time apparently contemplated by our directives in Order Concern- 
ing Electronic Media, but rather at the near midpoint of the proceeding. We do 
not believe that the timing of the decision to allow media coverage diminishes 
in any way the importance of the procedural safeguards set in place in Order 
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court erred when it failed to instruct the jury that “[cloverage 
of jurors is prohibited expressly at any stage of a judicial pro- 
ceeding.” 306 N.C. at 797. Subsection 2(d) of our mandate provides 
that jurors shall be informed of this prohibition at the beginning 
of the jury selection process. Jd. In this regard, the record reveals 
that it was the court’s intention not to advise the jury that filming 
was taking place, and defendant’s counsel agreed that defendant 
would rather the jury not be informed. The court stated to both 
counsel: “I don’t intend to advise the jury that there’s a camera 
in the courtroom. I don’t think they’ll know it.” Second, defendant 
claims that the trial court violated Order Concerning Electronic 
Media by not ensuring that “[t]he location of equipment” for the 
media “shall be at a place ... completely obscured from view 
from within the courtroom.” Jd. at 798. That the equipment was 
not so obscured is evident on the basis of comments made by 
members of the jury during recess, as discussed above. Third, 
defendant claims that the trial court erred when it permitted a 
microphone to be placed at the bench to allow electronic media 
coverage of bench conferences. Once again, Order Concerning Elec- 
tronic Media expressly prohibits such coverage, stating that “there 
shall be no audio pickup or broadcast of conferences which occur 
.. . between counsel and the presiding judge held at the bench.” 
Id. at 800-01. 


Applying the standard of review articulated by the United 
States Supreme Court in Chandler v. Florida, 449 U.S. 560, 66 
L. Ed. 2d 740 (1981), we find that while the trial court did err 
in applying the rules regarding the media coverage of the trial, 
such error did not prejudice defendant. In Chandler, the Court 
considered whether the filming of defendants’ criminal trial violated 
due process. In rejecting defendant’s constitutional claim, the Court 
stated: 


[T]he appellants have not attempted to show with any specifici- 
ty that the presence of cameras impaired the ability of the 
jurors to decide the case on only the evidence before them 
or that their trial was affected adversely by the impact on 
any of the participants of the presence of cameras and the 
prospect of broadcast. 


Id. at 581, 66 L. Ed. 2d at 756. 


Concerning Electronic Media. However, we reject defendant's contention that com- 
mencement of media coverage at near mid-trial, at a time a defendant begins 
to present his case, is prejudicial as a matter of law. 
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Like the Chandler Court, we reject defendant’s claim of preju- 
dice in the instant case. Rather than making specific allegations 
of prejudice, defendant makes only “generalized allegations of prej- 
udice,” id. at 577, 66 L. Ed. 2d at 753, which of themselves do 
not demonstrate prejudice of constitutional dimension. Indeed, the 
record reveals that defendant was aware of the jurors’ cognizance 
of the media coverage yet made no objection. We therefore conclude 
that this claim has no merit. 


[7] Defendant next contends that the jury instruction on reasonable 
doubt given in his case was constitutionally infirm. The instruction 
provided was as follows: 


A reasonable doubt, as that term is employed in the ad- 
ministration of criminal law, is an honest, substantial misgiv- 
ing, generated by the insufficiency of the proof, an insufficiency 
which fails to convince your judgment and conscience and satisfy 
your reason as to the guilt of the accused. 


This does not mean satisfy beyond any doubt, nor satisfy 
beyond al] doubt, nor does it mean satisfy beyond a shadow 
of a doubt, or some vain, imaginary or fanciful doubt. 


A reasonable doubt is a doubt based on reason and com- 
mon sense, arising out of some or all of the evidence that 
has been presented, or lack or insufficiency of the evidence, 
as the case may be. Proof beyond a reasonable doubt is proof 
that fully satisfies or entirely convinces you of the defendant’s 
guilt. 


(Emphasis added.) 


Citing Cage v. Louisiana, --- U.S. ~--, 112 L. Ed. 2d 339 
(1990), defendant contends that the trial court unconstitutionally 
reduced the State’s burden of proof as to his guilt. In Cage, the 
Supreme Court considered whether the following instruction on 
reasonable doubt violated cdefendant’s due process rights: 


[Reasonable doubt must be] “such doubt as would give rise 
to a grave uncertainty, raised in your mind by reasons of 
the unsatisfactory character of the evidence or lack thereof. 
A reasonable doubt is not a mere possible doubt. Jt is an 
actual substantial doubt. It is a doubt that a reasonable man 
can seriously entertain. What is required is not an absolute 
or mathematical certainty, but a moral certainty.” 
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Id. at ---, 112 L. Ed. 2d at 342 (quoting Louisiana v. Cage, 554 
So. 2d 39, 41 (La. 1989)). In construing the instruction, the Court 
considered “how reasonable jurors could have understood the charge 
as a whole.” Id.?> The Court concluded that the combination of 
the terms in the reasonable doubt instruction amounted to constitu- 
tional error, stating: 


The charge did at one point instruct that to convict, guilt 
must be found beyond a reasonable doubt; but it then equated 
a reasonable doubt with a “grave uncertainty” and an “actual 
substantial doubt,” and stated that what was required was 
a “moral certainty” that the defendant was guilty. It is plain 
to us that the words “substantial” and “grave,” as they are 
commonly understood, suggest a higher degree of doubt than 
is required for acquittal under the reasonable doubt standard. 
When those statements are then considered with the reference 
to “moral certainty,’ rather than evidentiary certainty, it 
becomes clear that a reasonable juror could have interpreted 
the instruction to allow a finding of guilt based on a degree 
of proof below that required by the Due Process Clause. 


Id. (citation omitted). Accordingly, the Court reversed the convic- 
tion of the defendant in Cage and remanded the case for further 
proceedings not inconsistent with its opinion. 


Defendant argues that the trial court here impermissibly equated 
reasonable doubt with “an honest, substantial misgiving” and, in 
so doing, ran the risk that the jury could find guilt “based on 
a degree of proof below that required by the Due Process Clause.” 
Id. We disagree. Significantly, the combination of the terms found 
offensive by the Cage Court is not present here. Indeed, none 
of the objectionable language present in Cage, “grave uncertainty,” 
“actual substantial doubt,” or “moral certainty,” is evident in the 
instant jury instruction. Rather, here we are concerned merely 
with the phrase “substantial misgiving.” Thus, like other courts 
that have considered this question, we conclude that the reasonable 


ES ES 


3. In Estelle v. McGuire, --- U.S. ---, 116 L. Ed. 2d 385 (1991), the Supreme 
Court reconsidered the standard of review articulated in Cage regarding jury 
instructions and reasserted the standard first enunciated in Boyde v. California, 
494 U.S. 370, 108 L. Ed. 2d 316, reh’g denied, 495 U.S. 924, 109 L. Ed. 2d 322 
(1990). In Estelle, the Court inquired “‘whether there is a reasonable likelihood 
that the jury has applied the challenged instruction in a way’ that violates the 
Constitution.” Estelle, --- U.S. at ---, 116 L. Ed. 2d at 399 (quoting Boyde, 494 
U.S. at 380, 108 L. Ed. 2d at 329). 
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doubt instruction given here is not constitutionally unsound. See 
Parker v. Alabama, 587 So. 2d 1072, 1085 (Ala. Crim. App. 1991); 
South Carolina v. Johnson, 410 S.E.2d 547, 554 (S.C. 1991), cert. 
denied, --- U.S. ---, 118 L. Ed. 2d 404 (1992).* Further support 
for this view is found in our prior case law that has repeatedly 
held that a definition of reasonable doubt does not require exac- 
titude. See State v. Watson, 294 N.C. 159, 167, 240 S.E.2d 440, 
446 (1978) (“the definition should be given in substantial accord 
with those approved by this [CJourt, although no exact formula 
is required”). Indeed, the instruction provided by the trial court 
here is virtually identical to the instruction approved by this Court 
in Watson. In sum, we reject defendant’s claim that the reasonable 
doubt instruction provided by the trial court here violated defend- 
ant’s constitutional right to due process. 


[8] In his next assignment of error, defendant contends that the 
trial court abused its discretion in refusing to comply with the 
jury's request to examine the transcript of the testimony of Dr. 
Bob Rollins. During the course of its deliberation, the jury re- 
quested the written reports of expert witnesses who testified to 
defendant’s mental capacity and ability to differentiate between 
right and wrong. Dr. Rollins had not prepared a written report, 
so no such report was introduced into evidence or available to 
the jury; however, the written notes of Rollins were admitted into 
evidence and were available to the jury. The jury also requested 
a transcript of Rollins’ testimony. The trial court then permitted 
the jury to review the available written reports of the others 
and the notes of Dr. Rollins but refused to permit the jury to 
examine a transcript of the Rollins testimony. 


Under N.C.G.S. § 15A-1233, the trial court has the discre- 
tionary authority to permit the jury to reexamine writings that 
have been received into evidence and to rehear specified parts 
of the testimony heard at trial. N.C.G.S. § 15A-1233 (1988). In State 
v. Ashe, 314 N.C. 28, 34, 331 S.E.2d 652, 656, we stated that pur- 
suant to N.C.G.S. § 15A-1233 “the trial court must exercise its 
discretion in determining whether to permit requested evidence 





4. Additional support for the narrow reading of the Court’s Cage opinion 
is found in Gaskins v. McKellar, --- U.S. ---, 114 L. Ed. 2d 728, reh’g denied, 
--- U.S, ---, 115 L. Ed. 2d 1098 (1991). There, Justice Stevens noted that the 
Court correctly denied certiorari because the jury instruction in Gaskins did not 
contain the “grave uncertainty” language condemned in Cage. Id. at ---, 114 
L. Ed. 2d at 728-29 (Stevens, J., concurring). 
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to be read to or examined by the jury.” Citing Ashe and State 
v. Lang, 301 N.C. 508, 272 S.E.2d 123 (1980), defendant contends 
that the trial court here failed to exercise its discretion. In Lang, 
after beginning deliberations, the jury requested that trial testimony 
be read to it. Denying the request, the trial court stated: 


“No sir, the transcript is not available to the jury. The 
lady who takes it down, of course, is just another individual 
like you 12 people. And what she hears may or may not be 
what you hear, and 12 of you people are expected, through 
your ability to hear and understand and to recall evidence, 
to establish what the testimony was.” 


Lang, 301 N.C. at 510-11, 272 S.E.2d at 125. The Lang Court conclud- 
ed that the response by the trial judge was not an exercise of 
discretion and that the denial of the request because the transcript 
was “not available” was error. A similar result was reached in 
Ashe, where we found error on an identical basis. Ashe, 314 N.C. 
at 35, 331 S.E.2d at 656-57. Similar facts are present in the instant 
case. Here, the court responded to the jury’s request as follows: 


I will provide you with the notes and report of Dr. Edwards, 
the notes and report of Dr. Rose, the notes of Dr. Rollins, 
the report of Dr. Dees, the report of Dr. Newmark, and the 
statement of Mr. McQueen. 


Now, with respect to any request for a transcript of any 
portions of the testimony, I would say to you that there its 
no transcript available at this time of any of the testimony. 
I would further say to you, as I did during my earlier instruc- 
tions to you, that you are to rely on your recollection of the 
evidence as it was presented during the course of the trial 
during your deliberations. 


(Emphasis added.) We find the above passage to be indistinguishable 
from that related to the juries in Lang and Ashe and held improper 
by this Court in those cases. 


However, unlike Lang and Ashe, the trial court’s action here 
did not involve prejudice amounting to reversible error. In both 
Lang and Ashe, the only defense presented related to alibi, and 
the jury desired to review evidence pertaining to this all-important 
matter. Here, on the other hand, the Rollins testimony was actually 
adverse to defendant because Rollins concluded that defendant was 
sane at the time of the killings. Also, the record reveals that Dr. 
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Rollins disagreed with the diagnoses of defense witnesses Edwards, 
Fidler, and Rose as to the defendant suffering from brief reactive 
psychosis. Furthermore, the jury was provided with the Rollins 
testimony in substance because his written notes were introduced 
into evidence and submitted to the jury for review. Therefore, 
we deem this claim to be meritless. 


Defendant next argues that the trial court erred when it denied 
defendant's request to instruct the jury on the defense of insanity 
following its instructions on each particular offense. Specifically, 
the trial court instructed the jury to “consider this evidence [of 
defendant’s legal insanity], only if you find that the State has proved 
beyond a reasonable doubt each of the elements of one of the 
offenses about which I have already instructed you.” This instruc- 
tion, defendant contends, was improper as it precluded the jury 
from considering “the substantial evidence of defendant’s dimin- 
ished, impaired mental capacity on the issues of premeditation, 
deliberation, specific intent to kill, or malice.” Moreover, defendant 
contends that the instruction violated the federal and state Con- 
stitutions by relieving the State of a significant portion of its burden 
of proof because it required defendant to prove lack of capacity 
to the satisfaction of the jury before the jury was able to consider 
the evidence regarding the various offense elements. 


With this assignment, we revisit the familiar territory en- 
countered in our case of State v. Cooper, 286 N.C. 549, 213 S.E.2d 
305 (1975).° In Cooper, defendant was charged with the murders 
of his wife and four of his children. A forensic psychiatrist testified 
at trial that defendant suffered from paranoid schizophrenia and 
that defendant was unable to distinguish right from wrong at the 
time of the murders. The trial court failed to instruct the jury. 
that it should consider the evidence of defendant’s mental disease 
on the question of premeditation and deliberation. Jd. at 572, 213 
S.E.2d at 320. The jury found that defendant was not legally insane 
at the time of the killings and convicted him of five counts of 





5. Defendant also urges that this case is somehow controlled by State v. 
Shank, 322 N.C. 243, 367 S.E.2d 639 (1988). Shank, however, concerned the im- 
propriety of the trial court’s failure to allow expert opinion testimony as to defend- 
ant’s diminished capacity at the time of the first-degree murder with which he 
was charged. We found this refusal to be error, concluding that under Rule of 
Evidence 704 such testimony was admissible and it concerned the element of premedita- 
tion and deliberation, making it highly relevant. In the case at bar, we consider 
the propriety of the trial court’s instructions to the jury, a wholly distinct matter. 
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first-degree murder, resulting in the imposition of five sentences 
of life imprisonment. On appeal, the defendant argued before this 
Court that the trial court erred in failing to instruct the jury 
that it should consider evidence of his mental disease on the ques- 
tion of whether he premeditated and deliberated the killings. We 
held that no reversible error occurred. Id. at 572-73, 213 S.E.2d 
at 320-21. 


[9] As an initial matter, we reject defendant’s contention that 
the trial court erred in refusing a defense request to have the 
jury determine defendant’s sanity first, before considering defend- 
ant’s guilt as to the substantive offenses. This option was con- 
sidered in Cooper to be the “better procedure,” relative to the 
procedure employed in the case at bar. However, the Cooper Court 
stated that such a procedure was merely advisory and held that 
the failure to so instruct did not constitute error. Cooper, 286 
N.C. at 571, 213 S.E.2d at 320; see also State v. Adcock, 310 N.C. 
1, 21, 310 S.E.2d 587, 599 (1984). We conclude likewise here. 


[10] We also reject defendant’s contention that the trial court’s 
instruction to the jury was in error because it precluded the jury 
from considering purported evidence of defendant’s diminished men- 
tal capacity. The record fails to reveal any evidence that such 
an instruction was requested. Therefore, under Rule 10(b)(2), de- 
fendant waived his right to assign as error the trial court’s failure 
to so instruct. N.C. R. App. P. 10(b)(2). 


[11] Similarly, we reject defendant's claim that the trial court’s 
instruction violated due process because it impermissibly lessened 
the State’s obligation to prove the elements of the crimes with 
which he was charged. The identica] claim was addressed by this 
Court in State v. Mize, 315 N.C. 285, 292-94, 337 S.E.2d 562, 567 
(1985), and was rejected. 


[12] In his next assignment of error, defendant argues that the 
trial court violated his federal and state due process rights in 
not enforcing a plea bargain agreement allegedly entered into by 
defendant and the State and that defendant was prejudiced by 
this violation. The record reveals that negotiations between defend- 
ant and the State resulted in an offer for defendant to plead guilty 
to two counts of second-degree murder and receive two, consecutive 
fifty-year sentences. On 14 June 1986, defendant agreed to this 
proposal. Within a week, defense counsel communicated the agree- 
ment to the prosecutor, who then revealed the necessity of defend- 
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ant settling a separate civil lawsuit involving defendant and the 
family of the victims. Defendant orally accepted the proposal, and 
sometime thereafter the prosecutor withdrew it. Defendant alleges 
that in the interim he relied upon the agreement to his detriment 
by suspending trial preparations, including the investigation and 
development of a potential insanity defense. 


The trial court denied defendant's motion to enforce the plea 
bargain agreement and entered a lengthy order containing exten- 
sive findings of facts and conclusions of law. The court found as 
a matter of law “that there was not a meeting of the minds 

. and that there was not, therefore, a plea bargain agreement 
reached between the State of North Carolina and the defendant 
in these cases.” The court also found that “even if a plea bargain 
agreement did exist between the State of North Carolina and the 
defendant in these cases as of June 20, 1986, that the defendant 
has not changed his position in detrimental reliance upon the agree- 
ment.” 


The law in this area was set out in State v. Collins, 300 N.C. 
142, 265 S.E.2d 172 (1980), in which we considered the enforceability 
of a plea bargain agreement under similar circumstances. The de- 
fendant in Collins entered into a written plea bargain agreement 
with the State, which the State subsequently refused to honor. 
The trial judge denied defendant’s motion to enforce the agreement. 
Id. at 143-44, 265 S.E.2d at 173. We examined recent federal con- 
stitutional cases in this area, most notably Santobello v. New York, 
404 U.S. 257, 30 L. Ed. 2d 427 (1971), and Cooper v. United States, 
594 F.2d 12 (4th Cir. 1979), and concluded that the trial court 
did not commit constitutional error in refusing to enforce the plea 
bargain agreement. In Collins, we stated: 


We therefore hold that there is no absolute right to have 
a guilty plea accepted. The State may withdraw from a plea 
bargain arrangement at any time prior to, but not after, the 
actual entry of the guilty plea by defendant or any other change 
of position by him constituting detrimental reliance upon the 
arrangement. 


300 N.C. at 148, 265 S.E.2d at 176. Because defendant had neither 
entered a guilty plea nor in any way relied on the agreement 
to his detriment, the Collins Court denied defendant’s appeal. 
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As a state constitutional matter, the Collins Court concluded 
that the existence of N.C.G.S. § 15A-1023(b) provided even greater 
support for the State’s position, and distinguished Collins from 
Cooper v. United States, 594 F.2d 12. N.C.G.S. § 15A-1023(b) pro- 
vides that a plea bargain agreement proposed by the State that 
involves a recommended sentence must first be approved by the 
trial court before it can become effective. “Such a lack of judicial 
approval when required by statute renders the proposed plea bargain 
agreement null and void.” Collins, 300 N.C. at 149, 265 S.E.2d 
at 176. ‘“[T]he prosecutor ha[s] no authority to bind the State to 
the dispensation of a particular sentence in defendant's case until 
the trial judge hal[s} approved of the proposed sentence.” Id. at 
150, 265 S.E.2d at 176-77. 


The issue was revisited recently by the federal courts in Mabry 
v. Johnson, 467 U.S. 504, 81 L. Ed. 2d 437 (1984). There, the Supreme 
Court noted that “[a] plea bargain standing alone is without con- 
stitutional significance; in itself it is a mere executory agreement 
which, until embodied in the judgment of a court, does not deprive 
an accused of liberty or any other constitutionally protected in- 
terest.” Id. at 507, 81 L. Ed. 2d at 442. “[T]here is a critical dif- 
ference between an entitlement and a mere hope or expectation 
that the trial court will follow the prosecutor’s recommendation.” 
Id. at 507 n.5, 81 L. Ed. 2d at 442 n.5. 


Because defendant did not enter a guilty plea pursuant to 
the purported agreement, whether defendant’s federal due process 
rights were violated turns on whether the facts reveal that defend- 
ant relied to his detriment on the agreement. We agree with the 
trial court’s conclusion that no such reliance is evident. 


Indeed, acceptance of the purported plea bargain agreement 
was communicated on 20 June 1986. On 1 August 1986, the State 
officially withdrew the agreement by means of a letter; the trial 
commenced 9 February 1987. The defense contends that it ceased 
pursuit of its case until December 1986, attributing the six-month 
lapse to the State’s reneging on the agreement. We disagree. As 
noted by the Collins Court, a plea bargain agreement involving 
a sentence recommendation by the State must first have judicial 
approval pursuant to N.C.G.S. § 15A-1023(b) before it is enforceable; 
it is merely an executory agreement until approved by the court. 
The alleged plea bargain agreement here involved a sentence recom- 
mendation, namely, that defendant plead guilty to two counts of 
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second-degree murder and receive two, consecutive fifty-year 
sentences. Thus, the understanding between defendant and the 
State, if any, not having been approved by the trial judge, was 
merely executory and of no effect as a matter of law. Any reliance 
by defendant, therefore, was not reasonable. Defendant's assertions 
of detriment here are decidedly nonspecific and are rendered doubt- 
ful in the face of the extensive psychiatric testimony actually mounted 
at trial. Moreover, the trial judge found that defendant had not 
changed his position in detrimental reliance upon the agreement. 


Defendant’s claim is similarly unavailing on state constitutional 
grounds. Given the absence of judicial approval pursuant to N.C.G.S. 
§ 15A-1023(b), the agreement was of no effect. Because judicial 
approval did not occur, we reject defendant’s state constitutional 
claim. 


[13] Defendant’s next basis for appeal concerns the testimony, 
over defense objection, of an emergency room physician, Dr. Mayer, 
that defendant did not appear psychotic during an emergency room 
visit two weeks prior to the killings in the instant case. The trial 
court agreed that Mayer was not qualified as an expert, and therefore 
no opinion testimony was allowable. However, the court ruled that 
Mayer could be asked about matters related to his more general 
practice and medical education. The transcript reveals the following 
cross-examination of Mayer by the State: 


By MR. GOODMAN: 


Q Dr. Mayer, during your years of medical experience, and 
particularly as an emergency physician, have you had an oppor- 
tunity to observe and see individuals in a psychotic situation, 
or who were psychotic? 


A Yes, I have. 


Q All right. Based upon your medical training and knowledge 
and experience, what are, and can you describe the general 
symptoms of somebody in a psychotic state, due to an emo- 
tional situation? 


A Okay. First of all, I’m not a psychiatrist or a psychologist. 
Mr. MANNING: We'd object then. 


THE COURT: Well, overruled, if he knows. 
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A But from my perspective, when I see a patient, if they 
break from reality and cannot function in reality any longer, 
they've entered a psychotic state. 


Q What are the physical symptoms, if you will, that you've 
observed in persons in a psychotic state? 


A Most of them were emotional symptoms of how to respond 
to me, if they're hallucinating, if they're not answering ques- 
tions appropriately, if they’re looking off into the distance 
while I’m talking to them and not acting appropriately, those 
are things I look for in the psychotic patients that I see. 


Q Now, did you observe any of those symptoms that you’ve 
enunciated, or any of the other symptoms that you have 
previously observed in a person in a psychotic state in Dr. 
Hudson on March 10, 1986? 


Mr. O'DONNELL: Object to the form of the question. 
A No, I did not. 
THE COURT: Overruled. 


Defendant contends that the trial court acted improperly in 
overruling defendant’s objection to the State’s cross-examination 
of Mayer as to defendant’s mental state at the time of his emergen- 
cy room visit. Defendant argues that merely because the questions 
were artfully crafted so as not to require a response prefaced 
by “In my opinion,” the statements made by Mayer nonetheless 
amounted to unwarranted opinion testimony. Accordingly, the trial 
court erred in holding that Mayer could not offer an opinion but 
could draw inferences based in part upon his general expertise. 
Defendant argues that this action by the court violated our prohibi- 
tion of expert testimony by nonqualified witnesses. State v. 
Satterfield, 300 N.C. 621, 628, 268 S.E.2d 510, 515 (1980). Moreover, 
defendant contends, this is not an instance where the trial court 
implicitly found that the witness was an expert. See Apex Tire 
& Rubber Co. v. Tire Co., 270 N.C. 50, 158 S.E.2d 737 (1967). 
Here, the trial court expressly concluded that Dr. Mayer had not 
been qualified as an expert. Moreover, defendant contends that 
the testimony prejudiced him because of the conclusory nature 
of Mayer’s testimony and the fact that the emergency room visit 
occurred only two weeks prior to the killings. 
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Assuming arguendo that it was error to admit Dr. Mayer's 
testimony in this regard, the trial court’s action here did not amount 
to prejudicial error because defendant waived any objection that 
he may have had. The transcript reveals that subsequent to the 
testimony objected to by defendant as described above, defense 
counsel engaged in the following colloquy with Dr. Mayer on redirect: 


Q Dr. Mayer, your testimony was that you didn’t feel that 
Dr. Hudson was psychotic when you saw him; isn’t that 
correct? 


A That’s correct. 
Q You felt, I think, that he was having a situational reaction? 
A That’s correct. 


Later, on recross-examination, the prosecutor asked the following 
question, not objected to by defendant: 


Q I’m asking, the symptoms that you observed in Dr. Hudson 
on March 10th were any of those symptoms consistent with 
your observations of a person in a psychotic state? 


A No they were not. 


In State v. Campbell, 296 N.C. 394, 399, 250 S.E.2d 228, 231 (1979), 
we stated: “It is well established that the admission of evidence 
without objection waives prior or subsequent objection to the ad- 
mission of evidence of a similar character.” Because defendant waived 
his prior objection this assignment is overruled. 


[14] Next, defendant contends that the trial court erred in over- 
ruling defendant’s repeated objections to references made by the 
State during the cross-examination of defendant regarding his sex- 
ual proclivities. This examination included references to written 
communications defendant had with other married couples and with 
women other than his wife regarding sexual activity. Defendant 
concedes that objections were not lodged against all such inquiries 
and argues that the references nevertheless amounted to “plain 
error.” Defendant argues that the cross-examination had no relevance 
to any material fact and had no probative value with respect to 
impeaching defendant’s veracity. 


During the presentation of the State’s case-in-chief, Detective 
Brady of the Greensboro Police Department testified. On cross- 
examination by the defense, Brady was requested to read into 
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the record a statement given by defendant on the night of the 
killings. This statement was as follows: 


“On approximately six or seven different times, I had 
affairs with different women, but [Kathryn] probably knew 
about only three of them. But I had terminated all of this 
behavior since August 1985. But about three or four weeks 
ago, [Kathryn] had found some letters in my briefcase that 
I had written to some women. One of the letters was current, 
and the other one went further back than a year or more. 
My affairs were also with out-of-town women, as I never saw 
any women here in Greensboro, due to my position here in 
the community. 


“At one point in our marriage, I suggested that we go 
to a nudist colony, but [Kathryn] didn’t want any part of it. 
She finally just told me to do my thing, but don’t bring home 
any pregnant women or diseases. As far as I am aware, [Kathryn] 
never had any affairs with anyone.|”] 


Further, direct examination of defendant resulted in the following 
exchange between defendant and his counsel: 


Q What was under the bed in your and [Kathryn’s] bedroom 
at your house? 


A What was under there? 
Q Yes. 

A My guns. 

Q And what else? 


A Some adult magazine, correspondences, things that [Kathryn] 
and I had shared between °79 and about ’82. 


Q And was some of that material pornographic? 
A Yes. 
Q Why did you have it there? 


A We were a very erotic couple. It was something we were 
involved with for a short while together, and then later, I 
was involved with to a minor degree for a couple or three 
years. It had been under the bed, most of it, for three or 
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four years, without us even looking at it, except maybe at 
night, sharing a laugh, looking at it, that type of thing. 


On numerous occasions, we have considered the propriety of 
efforts to elicit testimony from witnesses regarding their sexual 
behavior. In State v. Scott, 318 N.C. 237, 243, 347 S.E.2d 414, 
418 (1986), we stated that such a cross-examination was improper 
because “instances of sexual relations or proclivities| | fall[ ] outside 
the bounds of admissibility under Rule 608(b).” Indeed, such extrin- 
sic evidence rarely will be probative of a witness’ character for 
truthfulness, as is required by Rule 608(b). See N.C.G.S. § 8C-1, 
Rule 608(b) (1988). 


The State first contends that the cross-examination references 
to defendant's extramarital affairs and other sexual] behavior were 
directed toward contesting defendant's assertion in the statement 
provided to Detective Brady that defendant had terminated such 
activities in August 1985. Moreover, the State argues that defend- 
ant opened the door to the references to illicit sexual activity 
by means of the above-described direct examination of defendant 
by defense counsel and the admission of defendant's statement 
during cross-examination of Detective Brady. Finally, the State 
argues that the alleged error does not reach the level of plain 
error. The defendant never denied killing his wife and daughter; 
his sole defense was that he did so while legally insane. Once 
the jury rejected the insanity defense, the evidence of guilt was 
unequivocal. 


A review of the record reveals that defendant, early on in 
the cross-examination, conceded that after 1985 he corresponded 
with other adults about sexual matters and possible physical en- 
counters but that he did not consider such activities to be “affairs.” 
Therefore, his statement to Detective Brady that he ceased en- 
counters of a physical nature, “affairs,” was truthful. The record 
also reveals that none of the State’s references to the illicit ac- 
tivities concerned actual physical contact between defendant and 
others. On this basis, the State’s continued references to the defend- 
ant’s purported nonphysical activities with adults were improper. 


We agree with the State, however, that defendant opened 
the door to the cross-examination of defendant regarding his various 
and extensive illicit activities during the course of his marriage 
to Kathryn Hudson. In State v. Albert, 303 N.C. 173, 277 S.E.2d 
439 (1981), we related the following principle: 
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[T]he law wisely permits evidence not otherwise admissible 
to be offered to explain or rebut evidence elicited by the de- 
fendant himself. Where one party introduces evidence as to 
a particular fact or transaction, the other party is entitled 
to introduce evidence in explanation or rebuttal thereof, even 
though such latter evidence would be incompetent or irrelevant 
had it been offered initially. 


Id. at 177, 277 S.E.2d at 441. Here, defendant conceded on direct 
examination that he and his wife were a “very erotic couple.” 
Further, defendant’s statement to Detective Brady, read into 
evidence at the initiative of defendant, alluded to numerous ex- 
tramarital affairs. Thus, seen in context, the State’s inquiries re- 
garding defendant’s sexual proclivities were not impermissible. We 
therefore deem this assignment of error to be without merit. 


Defendant next objects to the fifty-year sentence he received 
for the second-degree murder of Kathryn Hudson, claiming that 
the sentence impermissibly exceeded the presumptive sentence of 
fifteen years. The sentence, in part, was based upon two aggravating 
factors: that the offense was especially heinous, atrocious, or cruel 
and that defendant committed perjury during the trial. Defendant 
notes that when a sentencing court relies on an aggravating factor 
lacking in either evidentiary or legal support, the matter must 
be remanded for a new sentencing hearing. State v. Ahearn, 307 
N.C. 584, 300 S.E.2d 689 (1983). 


{15] Defendant contends that there existed insufficient evidence 
to support a finding that the killing of Kathryn Hudson was especially 
heinous, atrocious, or cruel. N.C.G.S. § 15A-1340.4(a)(1)(f) (1991). In 
examining whether the evidence supports this aggravating factor, 
“the focus should be on whether the facts of the case disclosed 
excessive brutality, or physical pain, psychological suffering, or 
dehumanizing aspects not normally present in that offense.” State 
v. Blackwelder, 309 N.C. 410, 414, 306 S.E.2d 783, 786 (1983). It 
is not “inappropriate in any case to measure the brutality of the 
crime by the extent of the physical mutilation of the body of the 
deceased or surviving victim.” Jd. at 415, 306 S.E.2d at 787. 


In State v. Benbow, 309 N.C. 538, 308 S.E.2d 647 (1983), defend- 
ant entered a plea of guilty to second-degree murder. The evidence 
disclosed that the victim was beaten with a stick, fracturing his 
skull in several places and driving the orb of one eye into the 
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brain. We held that the evidence supported the finding that the 
crime was especially heinous, atrocious, or cruel. 


As in Benbow, we find support for the finding here. The autop- 
sy of Kathryn Hudson revealed that in her killing, apparently car- 
ried out with a butcher knife, the brutality was excessive and 
the injuries severe. The victim sustained numerous blunt trauma 
injuries to the forehead, nose, eye. and cheek areas. There also 
was a stab wound to the right side of the neck, and at least three 
severe incise wounds, one extending eleven inches, running from 
the left side of her neck through the right side to a midpoint 
on the back of the neck. This massive incision damaged the right 
and left carotid arteries and right and left jugular veins and was 
so deep as to damage the spine. According to the medical examiner, 
defendant used substantial force as he slashed his victim more 
than three times with the murder weapon. The autopsy revealed 
that the victim died as a result of the loss of blood and possibly 
interference with the oxygen supply to the body because of severance 
of the windpipe. Moreover, the evidence at trial indicated that 
as life was ebbing from the victim, Kathryn Hudson, three-year 
old Wilma Dale, defendant’s second murder victim, watched and 
cried uncontrollably. Under the circumstances, extreme psychological 
suffering and torment in both the mother and child would be natural. 
We conclude that there was ample evidence to support the trial 
court’s finding that the murder, which involved repeated stabbings 
resulting in severe and massive incised wounds and considerable 
loss of blood, was especially heinous, atrocious, or cruel. 


(16] The trial court also found that Kathryn Hudson's killing was 
aggravated by the fact that defendant perjured himself during 
his trial. In State v. Thompson, 310 N.C. 209, 311 S.E.2d 866 (1984), 
we expressed significant reservations about the use of perjury 
as a nonstatutory aggravating factor, saying a “trial judge should 
exercise extreme caution in this area and should refrain from find- 
ing perjury as an aggravating factor except in the most extreme 
case.” Id. at 227, 311 S.E.2d at 876 (emphasis added). Four years 
later, in State v. Vandiver, 321 N.C. 570, 574, 364 S.E.2d 3738, 
375 (1988), we reexamined our position in Thompson and held that 
a finding of perjury constituted an impermissible aggravating factor 
and could not, as a matter of law, be considered in the sentencing 
decision. Significantly, however, we stated that the rule would be 
effective only as to sentencing proceedings commencing on or after 
the certification date of the Vandiver opinion, which was 23 February 
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1988. Here, defendant was sentenced approximately ten months 
prior to the certification date of Vandiver, thereby rendering the 
court’s application of the factor permissible here. 


[17] We conclude that the “extreme case” standard enunciated 
in Thompson is satisfied here. The record reveals numerous signifi- 
cant contradictions between the testimony of defendant and the 
record, and the trial court’s finding of perjury is supported by 
a preponderance of the evidence. State v. Ahearn, 307 N.C. 584, 
596, 300 S.E.2d 689, 696-97. 


First, defendant testified at trial that on the day before the 
murder, he grazed himself with a bullet while trying to commit 
suicide while seated in his car with a .38-caliber revolver. However, 
when Dr. James Kindl examined defendant on the day of the murders, 
he discovered no such graze mark. Moreover, when the revolver 
was recovered from defendant’s car by the police, the revolver 
was fully loaded. Also, the police discovered no bullet holes within 
the vehicle. Altogether, the record reveals that defendant perjured 
himself on the basis of his assertion that he attempted to commit 
suicide the day prior to the killings. 


Second, the record belies defendant’s assertion that Kathryn 
Hudson attacked defendant with a butcher knife prior to the murders 
and that the attack accounted for a number of injuries defendant 
complained of during his examination by Dr. Kindl on the day 
of the murders. None of the clothing defendant wore at the time 
of the killings revealed any cuts or slashes naturally attending 
an attack with a butcher knife. Further, in confiding with jailmate 
Roger McQueen, his ersatz legal advisor, defendant never men- 
tioned anything about his wife attacking him with a butcher knife. 


Third, defendant testified on cross-examination that his 
knowledge of this State’s law relating to the insanity defense was 
limited to what he was told by his counsel. This contention is 
belied by testimony by Roger McQueen that indicated that defend- 
ant did a substantial amount of research in this area while being 
held as a safekeeper. 


Finally, defendant testified that after he was attacked by 
Kathryn Hudson with a butcher knife, he remembered nothing 
else until he was at the sink washing his hands. This testimony 
was decisively contradicted by the record, which reveals that at 
least fifteen minutes passed between the killings of the mother 
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and daughter and that defendant admitted that he killed Wilma 
Dale to “make it fit.” 


Taken together, defendant’s false assertions under oath amply 
support the nonstatutory aggravating factor that defendant per- 
jured himself during his trial. Unlike Vandiver, where the trial 
court supported its finding of perjury only on the basis of the 
jury’s guilty verdict, 321 N.C. at 574, 364 S.E.2d at 375, here ample 
evidence exists of perjury. In sum, we conclude that the trial court 
did not err in employing perjury as a nonstatutory aggravating factor. 


[18] Nevertheless, defendant argues that failure to apply the 
Vandiver rule retroactively constitutes a violation of defendant's 
federal and state due process rights. Support for defendant's view 
is found in the recent Supreme Court case of Griffith v. Kentucky, 
A79 U.S. 314, 328, 93 L. Ed. 2d 649, 661 (1987), where the Court 
provided that “a new rule for the conduct of criminal prosecutions 
is to be applied retroactively to all cases, state or federal, pending 
on direct review or not yet final.” Here, because defendant's appeal 
was pending before this Court at the time Vandiver was certified, 
defendant argues that the Vandiver rule should be applied 
retroactively. 


An examination of Griffith and the long series of contradictory 
eases regarding retroactivity culminating with Griffith, however, 
reveals that the Vandiver rule need not be applied retroactively. 
Significantly, Griffith and the cases preceding it concerned the 
announcement of new rules concerning constitutional rights of the 
accused. See, e.g., Griffith, 479 U.S. 314, 93 L. Ed. 2d 649 (Equal 
Protection Clause and Batson); Allen v. Hardy, 478 U.S. 255, 92 
L. Ed. 2d 199 (1986) (Equal Protection Clause and Batson); Shea 
v. Louisiana, 470 U.S. 51, 84 L. Ed. 2d 38 (1985) (Fifth Amendment 
and Edwards); United States v. Johnson, 457 U.S. 537, 73 L. Ed. 
2d 202 (1982) (Fourth Amendment and Payne); Linkletter v. Walker, 
381 U.S. 618, 14 L. Ed. 2d 601 (1965) (Fourth Amendment and 
Mapp). This distinction was expressly related in Griffith, where 
the Court provided: “[Flailure to apply a newly declared constitu- 
tional rule to criminal cases pending on direct review violates basic 
norms of constitutional adjudication.” Griffith, 479 U.S. at 322, 93 
L. Ed. 2d at 658 (emphasis added). 


The “new rule” before the Court in the instant case is not 
of constitutional magnitude. It is clear that the discouragement 
of the use of the aggravator stems from practical concerns over 
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its application, rather than any abiding concern for the constitu- 
tional rights of defendants as was the case in Griffith, and was 
prescribed by this Court pursuant to its powers to prescribe rules 
of practice and procedure under N.C.G.S. § 7A-34 and Article IV, 
Section 13 of the North Carolina Constitution. According to the 
Vandiver Court, the use of perjury as an aggravating factor was 
precluded because: 


The “extreme case” standard has proved unworkable and our 
words of caution insufficient bulwarks against misuse of the 
aggravating factor... . 


Because a trial judge’s determination of the factor is basical- 
ly dependent upon his subjective evaluation of the defendant’s 
demeanor, we find it impossible to formulate adequately con- 
crete guidelines to prevent future erroneous findings. In the 
interests of justice, we therefore hold that perjury may no 
longer constitute a nonstatutory aggravating factor in North 
Carolina. 


Vandiver, 321 N.C. at 573-74, 364 S.E.2d at 375. For this reason, 
we reaffirm our statement in Vandiver that the Vandiver rule 
is not to apply retroactively. 


[19] Finally, defendant assigns error to the trial court’s refusal 
to find the statutory mitigating factor that “the relationship be- 
tween the defendant and the victim was ... extenuating.” N.C.G.S. 
§ 15A-1340.4(a)(2)(i) (Supp. 1991). Defendant argues that the uncon- 
troverted evidence adduced at trial established that such a relation- 
ship existed between him and his wife and that therefore the matter 
must be remanded for a new sentencing hearing. State v. Jones, 
309 N.C. 214, 306 S.E.2d 451 (1983). We disagree. 


In State v. Watson, 311 N.C. 252, 257, 316 S.E.2d 293, 297 
(1984), we responded to a similar claim as follows: “We decline 
to hold... that a relationship between husband and wife, including 
marital difficulties in the past, is sufficient, standing alone, to sup- 
port a finding of this mitigating factor.” We reach the identical 
conclusion here. 


In conclusion, we hold that defendant received a fair trial 
free of prejudicial error. 


No error. 
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Justice WEBB concurring. 


J concur with the result reached by the majority but not with 
all its reasoning. 


The majority says that it was harmless error to admit Dr. 
Mayer's testimony that the defendant did not exhibit the symptoms 
of a person in a psychotic state. I would hold it was not error 
to admit this testimony. A witness may testify as to the mental 
condition or capacity of a person if he has had a chance to observe 
that person although the witness is not an expert in mental disorders. 
See 1 Henry Brandis, Jr., Brandis on North Carolina Evidence 
§ 127 (8d ed. 1988). 


STATE OF NORTH CAROLINA v. THOMAS JOHN REEB and RANDY LEE 
SCOTT 


No. 582A88 
(Filed 22 April 1992) 


1. Criminal Law § 78 (NCI4th)— change of venue-— pretrial 
publicity — denied 
The trial court did not err in a murder prosecution by 
denying defendants’ motions that their trials be moved to 
another county or that a jury be drawn from a specia] venire 
from another county due to pretrial publicity where there 
was no testimony that Rowan County was permeated with 
prejudice against the defendants; four of the jurors said they 
had no prior knowledge of the case; and the other eight jurors 
who said they had heard about the case before trial stated 
that they had formed no opinion as to the guilt or innocence 
of the defendants and would not be prejudiced by the pretrial 
publicity. N.C.G.S. § 15A-957. 


Am Jur 2d, Criminal Law § 688. 


Pretrial publicity in criminal case as ground for change 
of venue. 33 ALR3d 17. 
2. Jury § 6 (NCI3d)— murder —individual voir dire —denied 


There was no abuse of discretion in a murder prosecution 
in the denial of individual voir dire where defendants contend- 
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ed that they were restricted in their examinations of prospec- 
tive jurors by not being able to ask certain questions. 


Am Jur 2d, Jury §§ 197, 200. 


. Criminal Law § 319 (NCI4th)— murder—defendants con- 


solidated for trial—no error 


The trial court did not err by consolidating for trial the 
prosecutions of two defendants for murder, assault, and armed 
robbery where it is apparent, considering all of the evidence, 
that the defendants were not deprived of a fair trial by the 
consolidation of their cases; the State presented plenary evidence 
for the jury to convict both defendants of the crimes with 
which they were charged; and inconsistencies between a 
witness's testimony at the preliminary hearing and at trial 
does not rise to the level of antagonistic defenses which re- 
quire severance of the charges against defendants. N.C.G.S. 
§ 15A-927(c)(2). 


Am Jur 2d, Trial §§ 157, 158, 170. 


Antagonistic defenses as ground for separate trials of 
codefendants in criminal case. 82 ALR3d 245. 


. Evidence and Witnesses § 1025 (NCI4th)— hearsay — statement 


against interest—no corroborating circumstances 


The trial court did not err in a prosecution for murder, 
assault and armed robbery by excluding a statement made 
to the witness by defendant Scott while he was in jail. The 
record does not show what the testimony would have been 
if the witness had been allowed to finish her answer; if the 
answer was against penal interest, it was not accompanied 
by corroborating circumstances which clearly indicated the 
trustworthiness of the statement; and the rule of Chambers 
v. Mississippi, 410 U.S. 284, does not apply. N.C.G.S. § 8C-1, 
Rule 804. 


Am Jur 2d, Evidence § 610. 
Admissibility, as against penal interest, in criminal 


case of declaration of commission of criminal act. 92 ALR3d 
1164. 
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5. Criminal Law § 775 (NCI4th)— voluntary intoxication — 
instructions— harmless error 
There was no prejudicial error in a prosecution for murder, 
assault and armed robbery in an erroneous instruction on volun- 
tary intoxication as it affected defendants’ ability to premeditate 
and deliberate in forming the intent to kill the victim where 
the evidence fell far short of showing that defendants were 
so intoxicated that the State could not prove they formed 
an intent. The defendants contended that there was prejudice 
in that the instruction took the matter of intoxication away 
from consideration by the jury, but the Supreme Court was 
confident that the jury would not have found that either of 
the two defendants was so intoxicated that he could not form 
an intent if the instruction had not been given. 


Am Jur 2d, Homicide § 517; Trial §§ 1279, 1280. 


6. Assault and Battery § 13 (NCI4th)— acting in concert — evidence 
sufficient 
The trial court did not err by denying defendant Scott’s 
motion to dismiss an assault charge based on acting in concert 
where there was evidence that the defendants went together 
to the home of the victims with the intent to rob them; defend- 
ants were armed so that they could carry out this plan; after 
two people were sent from the home, defendants conferred 
softly in the kitchen; defendant Reeb immediately returned 
to the room where the victim was being held and fired a 
pistol at her, but did not hit her; after the other victim was 
shot, there was a further colloquy between defendants; and 
the first victim was then shot by Reeb. 


Am Jur 2d, Assault and Battery § 11. 


7. Criminal Law § 793 (NCH4th) — acting in concert — instruction — 
ne error 

There was no error in an armed robbery and assault prose- 

cution in the court’s instructions that, if two persons join in 

a common purpose to commit robbery, each of them actually 

present is guilty as a principal if the other commits that crime 

and is also guilty of any other crimes committed by the others 

in pursuance of the common purpose or as a natural and prob- 

able consequence thereof, and also that, if two or more persons 

act together with a common purpose to commit armed robbery, 
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each of them is held responsible for the actions of the others 
done in the commission of the crime. The first cited portion 
of the charge is a correct statement of the law, and the second 
a correct application of the law. 


Am Jur 2d, Criminal Law §§ 163, 166-178. 


. Assault and Battery § 13 (NCI4th)— aiding and abetting — 


instruction—no error 


There was no plain error in an assault prosecution where 
the court instructed the jury that, if they did not find a com- 
mon purpose of aiding and abetting, they would decide whether 
the evidence shows beyond a reasonable doubt that each of 
the defendants is guilty of the crime as charged, defendant 
contended that there was no evidence that he committed an 
assault except as an aider and abettor or while acting in con- 
cert, and defendant did not object to this portion of the charge. 
This portion of the charge did not have a probable impact 
on the jury’s finding of guilt. 


Am Jur 2d, Criminal Law §§ 163, 166-178. 


. Homicide § 10 (NCI4th)— premeditation and deliberation — 


acting in concert or aiding and abetting— evidence sufficient 

There was no error in not dismissing the charge of murder 
against defendant Scott based on premeditation and delibera- 
tion and not arresting judgment on the underlying felony of 
armed robbery where defendant Scott went to the victim’s 
home armed with a pistol; he was the first person to draw 
his gun; he conferred with defendant Reeb in the kitchen im- 
mediately before the killing; both defendants then returned 
to the room where the victims were being kept and defendant 
Reeb fired at Ms. Hensley but missed; and Reeb then shot 
and killed Mr. Grade. This was evidence from which the jury 
could conclude that defendants planned the murder in the 
kitchen and returned to the room to carry it out with defend- 
ant Scott being there to assist defendant Reeb. 


Am Jur 2d, Criminal Law §§ 163, 166-178. 


Homicide § 512 (NCI4th) — first degree murder — instructions — 
premeditation and deliberation 

There was no plain error in a prosecution for assault, 
armed robbery and murder where the court lumped the two 
defendants together so that the jury was instructed that to 


11. 


12. 


13. 


IN THE SUPREME COURT 163 


STATE v. REEB 
[331 N.C. 159 (1992)] 


find the defendants guilty the jury must find “defendants acted 
after premeditation and deliberation” and that the “defendants 
act[ed] with deliberation.” At another place in the charge, the 
court told the jury that, although the cases had been con- 
solidated for trial, the burden of proof was on the State to 
prove the guilt of each defendant. This adequately explained 
to the jury that it should not find one defendant guilty because 
it found the other defendant guilty. 


Am Jur 2d, Homicide § 501. 


Homicide § 496 (NCI4th)— premeditation and deliberation — 
consideration of threats and use of grossly excessive force 


There was no error in a murder prosecution where the 
trial court instructed the jury that it could consider, in deter- 
mining premeditation and deliberation, whether the two de- 
fendants used grossly excessive force or made any threats 
or declarations concerning the killing. The evidence showed 
that defendant Scott was the first to draw a gun and that 
he said at that time, “[t]his ain’t no joke,” which constitutes 
evidence of a threat, and there was excessive force if the 
jury found that one victim was shot while the defendants 
were acting in concert and the victim was bound and lying 
helpless on the floor. 


Am Jur 2d, Homicide §§ 439, 501. 


Evidence and Witnesses § 3082 (NCIH4th)— _ inconsistent 
statements — preliminary hearing — admissible 

There was no prejudicial error in the admission by defend- 
ant Reeb of a transcript of the preliminary hearing to impeach 
a witness's trial testimony by means of inconsistent statements 
where defendant Scott contended that the evidence did not 
lessen Reeb’s culpability but increased Scott’s culpability. The 
jury could have found defendant Scott guilty if they believed 
the witness’s testimony at trial or at the preliminary hearing. 


Am Jur 2d, Witnesses §§ 596, 597, 603. 


Criminal Law § 414 (NCI4th)— murder — introduction of evi- 
dence by codefendant—concluding argument 

The Supreme Court declined to review Rule 10 of the 
General Rules of Practice for the Superior and District Courts 
where the State was allowed the last argument to the jury 
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because a codefendant had introduced into evidence the 
transcript of a witness’s testimony at a preliminary hearing. 


Am Jur 2d, Trial §§ 539, 540, 544-546. 


14. Criminal Law § 1122 (NCI4th)— assault — aggravating factor — 
victim left in pain and bleeding without rendering assistance 


The trial court did not err when sentencing defendants 
for assault with a deadly weapon with intent to kill inflicting 
serious injury by finding for each defendant the nonstatutory 
aggravating factor that, after shooting the female victim and 
as part of the same transaction, defendant mercilessly left 
the victim who was then bleeding and in great pain, without 
rendering any type of assistance to her. Refusing to help a 
victim after the crime of assault is complete is not an inherent 
part of the crime, and leaving without showing mercy is not 
inherent in intent to kill. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from 
judgments imposing life sentences entered by Friday, J., on 29 
August 1988 at a Criminal Session of Superior Court, ROWAN Coun- 
ty, upon jury verdicts of first degree murder. Defendants’ motions 
to bypass the Court of Appeals as to additional judgments allowed 
by the Supreme Court on 20 February 1990. Heard in the Supreme 
Court 15 November 1990. 


Each of the defendants was tried for first degree murder, 
assault with a deadly weapon with intent to kill inflicting serious 
injury and armed robbery. The Court allowed a motion by the 
State to consolidate the cases for trial and denied motions by the 
defendants that the cases be severed. 


Cindy Hensley testified for the State that on 8 December 
1986 between 11:00 p.m. and midnight she was in Salisbury at 
the home of Gary Grade. At that time Randy Scott, his wife Brenda 
Seott, Cat Andrews and Thomas Reeb came to Mr. Grade’s home. 
Randy Scott, Andrews, and Reeb drew pistols and forced Gary 
Grade to lie on the floor. While Andrews stood guard, Randy Scott, 
Brenda Scott and Tom Reeb ransacked the house. Mr. Grade was 
forced to open his lock box and Ms. Hensley was forced to strip 
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in order for the four persons to search her clothes. Ms. Hensley 
testified that the four persons took $500, Mr. Grade’s gold ring 
and jewelry belonging to Ms. Hensley worth $4,000. Ms. Hensley 
testified that at that time Reeb bound her hands and Mr. Grade’s 
hands behind their backs with duct tape and forced them to lie 
face down on the floor. Reeb then wrapped duct tape around Ms. 
Hensley’s head and mouth. 


Either Randy Scott or Reeb directed Brenda Scott and Cat 
Andrews to go outside. Defendants Reeb and Scott went to the 
kitchen. Ms. Hensley testified that after Reeb and Scott had been 
in the kitchen for a few moments they returned to the living room. 
Reeb straddled Ms. Hensley and put a pillow over her face as 
she struggled. A gun was fired. The bullet missed her but she 
lay still pretending she was dead. She testified that she then saw 
Reeb straddle Mr. Grade and point the pistol at him. She closed 
her eyes and heard the gun fire. Mr. Grade died from the gunshot. 


Ms. Hensley testified further that after Mr. Grade had been 
shot, Reeb returned to her, put a pillow over her face and shot 
her in the face. Before Reeb and Scott left the house one of them 


said “she’s alive,” “just let her die.” “She'll die anyway.” “Let 
her die slow.” 


On 10 December 1986 the defendant Reeb went to the home 
of Donna Wright. Ms. Wright told Reeb that she had read of the 
shooting in the newspaper. Reeb said, “I know it.” “I shot the 
cunt twice.” “She should be dead.” “I blowed the son of a bitch’s 
brains out.” Reeb then drew his gun and said, “if you say anything, 
you'll get the same thing.” 


Each of the defendants was convicted of first degree murder 
based on premeditation and deliberation and on felony murder. 
Each of them was also convicted of armed robbery and assault 
with a deadly weapon with intent to kill inflicting serious injury. 
After a sentencing proceeding, the jury did not recommend the 
death penalty for either defendant. 


Each of the defendants was sentenced to life in prison for 
first degree murder. After finding that the aggravating factors 
outweighed the mitigating factors, the court sentenced each defend- 
ant to twenty years for the assault with a deadly weapon with 
intent to kill resulting in serious injury to commence at the expira- 
tion of the life sentences. Reeb was sentenced to an additional 
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thirty years for armed robbery. Scott was sentenced to an addi- 
tional fourteen years for armed robbery. 


The defendants appealed. 


Lacy H. Thornburg, Attorney General, by Tiare B. Smiley, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D. 
Montgomery, Assistant Appellate Defender, for defendant appellant 
Randy Lee Scott. 


James R. Glover for defendant appellant Thomas John Reeb. 


WEBB, Justice. 


[1] Both defendants assign error to the denial of their motions, 
made prior to trial and repeated immediately before the trial com- 
menced, that their trials be moved to another county or that a 
jury be drawn from a special venire from another county. The 
defendants contended that the pretrial publicity made it impossible 
for the defendants to receive fair trials in Rowan County. The 
removal of a case to another county or the drawing of a special 
venire from another county is governed by N.C.G.S. § 15A-957 
which provides in part: 


If, upon motion of the defendant, the court determines 
that there exists in the county in which the prosecution is 
pending so great a prejudice against the defendant that he 
cannot obtain a fair and impartial trial, the court must either: 


(1) Transfer the proceeding to another county in the pros- 
ecutorial district.as defined in G.S. 7A-60 or to another 
county in an adjoining prosecutorial district as defined 
in G.S. 7A-60, or 


(2) Order a special venire under the terms of G.S. 15A-958. 


This Court has interpreted this section in many cases. See State 
v. Hunt, 325 N.C. 187, 381 S.E.2d 453 (1989); State v. Hunt, 323 
N.C. 407, 3738 S.E.2d 400 (1988); State v. Abbott, 320 N.C. 475, 
358 S.E.2d 365 (1987); State v. Gardner, 311 N.C. 489, 319 S.E.2d 
591 (1984); and State v. Watson, 310 N.C. 384, 312 S.E.2d 448 (1984). 


The above cases establish that the purpose of N.C.G.S. § 15A-957 
is to insure that jurors decide cases based on evidence introduced 
at trial and not on something they have heard outside the court- 
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room. The burden is on the moving party to show that due to 
pretrial publicity, there is a reasonable likelihood that defendant 
will not receive a fair trial. If newsmedia reports are relied on 
by the moving party and such accounts are factual and consist 
of matters which may be introduced at trial, a motion for change 
of venue should not ordinarily be granted. In most cases, a show- 
ing of identifiable prejudice to the accused must be made, and 
relevant to this inquiry is testimony by potential jurors that they 
can decide the case based on the evidence presented and not on 
pretrial publicity. However, we held in State v. Jerrett, 309 N.C. 
239, 307 S.E.2d 339 (1983), that when a moving party produces 
evidence in the form of uncontradicted testimony from several 
witnesses that a county is so permeated with a prejudice against 
him that he cannot receive a fair trial, the trial court should have 
moved the trial or ordered a special venire from another county 
without a showing of identifiable prejudice among the jurors selected. 
The size of the county’s population is relevant to this issue. Some 
of our cases have said that it is within the discretion of the trial 
court as to whether to move the case or order a special venire. 
The statute requires, however, that if the moving party makes 
a sufficient showing of prejudice the court must grant the motion. 


The evidence in this case in support of the motion to move 
the trial showed that there were articles appearing in several 
newspapers including The Salisbury Post, The Daily Independent, 
published in Kannapolis, The Dispatch, published in Lexington, 
and The Greensboro News and Record from the time of the incident 
until 1 April 1987. The articles reported the shooting and 
developments from it. Most of the articles were factual and reported 
matters that were introduced as evidence at the trial. In addition 
there were references to an “execution style slaying,” and a state- 
ment by the sheriff that it was “pretty obvious” that the killing 
was “drug related.” There was also an article in which it was 
reported that Randy Scott, Brenda Scott and Cat Andrews had 
admitted lying to the sheriff as to the fourth person involved in 
the incident. There was also an article that reported that the de- 
fendant Reeb had pled guilty in a federal court in Baltimore to 
charges of conspiracy to distribute marijuana, income tax evasion 
and a related drug count. Other articles said that the defendant 
Reeb was a member of a family that had a drug smuggling operation 
from Key West, Florida, to Baltimore, Maryland, that his brother 
was to be tried in Key West for first degree murder based on 
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an execution style killing, and that he operated an exotic bird 
farm in Randolph County which was a front for a marijuana distribu- 
tion system. Similar reports were broadcast over radio stations 
in the area. 


The newspaper articles and news accounts contained a con- 
siderable amount of material which was not factual and could not 
have been introduced at trial. We must determine whether the 
defendants have shown that due to pretrial publicity there was 
a reasonable likelihood that they could not receive a fair trial so 
that it was error for the superior court not to move the trial 
or order a special venire. 


In this case there was not testimony, as in Jerrett, that Rowan 
County was permeated with prejudice against the defendants. The 
defendants relied on the newspaper articles and the news accounts 
to show prejudice. We cannot hold that the two judges who denied 
the motions committed error by doing so. Four of the jurors said 
they had no prior knowledge of the case. The other eight jurors 
who decided the case and who said they had heard about the 
case before the trial stated that they had formed no opinion as 
to the guilt or innocence of the defendants and would not be preju- 
diced by the pretrial publicity. We hold the defendants have failed 
to show identifiable prejudice by the denial of their motions. 


[2] The defendants also contend it was error not to allow in- 
dividual voir dire examinations of each juror. They say that they 
were restricted in their examinations of prospective jurors by not 
being able to ask certain questions of prospective jurors in the 
presence of the entire panel. Motions for an individual voir dire 
examination of prospective jurors are addressed to the sound discre- 
tion of the trial judge. In State v. Crandell, 322 N.C. 487, 369 
S.E.2d 579 (1988), we held it was not an abuse of discretion to 
deny an individual voir dire of potential jurors in a case in which 
the defendant contended the case should be moved to another coun- 
ty for trial because inflammatory newspaper accounts had preju- 
diced his right to a fair trial in the county in which he was to 
be tried. We find no abuse of discretion in this case. 


[3] In their next assignment of error each defendant contends 
it was error to consolidate the cases for trial and to deny his 
motion to sever. Each of the defendants was charged with account- 
ability for each of the offenses and the charges against them were 
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properly joinable for trial. N.C.G.S. § 15A-926(b)(2) (1988). N.C.G.S. 
§ 15A-927(c)(2) provides in part: 


The court, on motion of the prosecutor, or on motion of the 
defendant ... must deny a joinder for trial or grant a severance 
of defendants whenever: 


(a) If before trial, it is found necessary to protect a defend- 
ant’s right to a speedy trial, or it is found necessary 
to promote a fair determination of the guilt or innocence 
of one or more defendants[.| 


The defendants contend a severance of their cases for trial was 
necessary “to promote a fair determination of the guilt or innocence 
of” both of them. 


Both defendants say their defenses were antagonistic. Defend- 
ant Reeb says the conflict between the two defenses arose because 
Ms. Hensley’s testimony at trial contradicted her testimony at the 
preliminary hearing. At the preliminary hearing, Ms. Hensley 
testified she did not see or hear Mr. Grade being shot but did 
see the gun in defendant Scott's hands immediately before the 
shooting and that both defendant Reeb and defendant Scott came 
to her and put the pillow on her face just before she was shot. 
At the trial, she testified that defendant Reeb shot Mr. Grade 
and then shot her and that defendant Scott did not participate 
in the shooting. At trial, defendant Reeb cross-examined Ms. Hensley 
as to her testimony at the probable cause hearing in an effort 
to decrease his culpability and to increase the culpability of defend- 
ant Scott. 


Defendant Reeb argues that this change in Ms. Hensley’s 
testimony required that each defendant guard against the evidence 
of the other as much as against the evidence of the State. It 
permeated the jury selection which is shown by each defendant's 
challenge of jurors because they had connections with the other 
defendant’s lawyers. Defendant Scott says the only evidence of- 
fered by either of the defendants was the transcript of the probable 
cause hearing and some telephone records introduced by defendant 
Reeb in order to prove the guilt of defendant Scott. He says that 
the introduction of this evidence caused both defendants to lose 
the right to make the closing argument. 


Defendant Scott argues further that his defense was that he 
did not intend for Ms. Hensley to be assaulted, that he did not 


170 IN THE SUPREME COURT 


STATE v. REEB 
[881 N.C. 159 (1992)] 


intend for Mr. Grade to be killed, and that he did not help defendant 
Reeb in any way. For that reason he was not guilty of assault 
or murder by premeditation and deliberation. He could only be 
guilty of felony murder which would mean judgment should be 
arrested on the armed robbery charge. He contends he did not 
receive a fair trial when defendant Reeb was allowed to provide, 
through the cross-examination of Ms. Hensley, evidence that he 
was involved in the killing and the assault. 


We cannot hold that the defendants were deprived of a fair 
trial by the joinder of their cases. In State v. Nelson, 298 N.C. 
573, 587, 260 S.E.2d 629, 640 (1979), we said: 


Prejudice would ordinarily result where codefendants’ 
defenses are so irreconcilable that “the jury will unjustifiably 
infer that this conflict alone demonstrates that both are guilty.” 
. .. Severance should ordinarily be granted where defenses 
are so discrepant as to pose an evidentiary contest more be- 
tween defendants themselves than between the state and 


the defendants. .. . To be avoided is the spectacle where 
the state simply stands by and witnesses “a combat in 
which the defendants . . . destroy each other.” 


When we consider all the evidence it is apparent that the 
defendants were not deprived of a fair trial by the consolidation 
of their cases. The State presented plenary evidence for the jury 
to convict both defendants of the crimes with which they were 
charged. The cross-examination of Ms. Hensley revealed some in- 
consistency between her testimony at trial and her testimony at 
the preliminary hearing. The court instructed the jury that it would 
not consider the testimony elicited on cross-examination as substan- 
tive testimony but would consider it only as bearing on the credibili- 
ty of the witness. If the jury believed either version of Ms. Hensley’s 
testimony, it could have convicted both defendants of the crimes 
with which they were charged based on the theory that each of 
them was the actual perpetrator of the crime or was aiding or 
abetting or acting in concert with the other. See State v. Reese, 
319 N.C..110, 353 S.E.2d 352 (1987). The inconsistency between 
Ms. Hensley’s testimony at the preliminary hearing and the trial 
does not rise to the level of antagonistic defenses which requires 
severance of the charges against the defendants. State v. Short, 
322 N.C. 783, 370 S.E.2d 351 (1988); State v. Belton, 318 N.C. 141, 
347 S.E.2d 755 (1986). 
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[4] The defendant Reeb next assigns error to the exclusion of 
testimony by Donna Wright as to a statement made to her by 
Randy Scott while he was in jail. Donna Wright testified on cross- 
examination that on the Sunday after Cat Andrews, Randy Scott 
and Brenda Scott were arrested, she visited them in jail. At this 
time, William Morgan had been arrested and charged with being 
the fourth person involved in the shooting. The following colloquy 
then occurred: 


Q. And you say that you told the law enforcement authorities 
this about Mr. Reeb as soon— well, that the reason you didn’t 
tell them was he wasn’t apprehended. Is that what you're saying? 


A. Yes, ma’am. Until I could speak to my sister and Morris 
Andrews and Randy Scott on Sunday after they were arrested 
on Wednesday, because then they said it was—Randy says 
it was Bill Morgan that— 


MR. BOWERS: The State objects. 
THE COURT: Sustained. 
MR. BOWERS: Move to strike. 


THE COURT: Sustained, somebody said. Disregard that 
statement, Members of the jury. 


Reeb contends that if the objection had not been sustained 
Donna Wright would have testified that Randy Scott told her William 
Morgan was with him at the time of the shooting. He says this 
testimony was admissible as an exception to the hearsay rule and 
that Chambers v. Mississippi, 410 U.S. 284, 35 L.Ed.2d 297 (1973), 
requires that it be admitted under the due process clause of the 
United States Constitution. 


The first difficulty with Reeb’s argument is that the record 
does not show what testimony Donna Wright would have given 
if she had been allowed to finish her answer. It is speculation 
that she would have said Randy Scott told her William Morgan 
was with him at the time of the shooting. If the record does not 
show what a witness’ answer would have been, the exclusion of 
the testimony is not shown to be prejudicial. State v. Fountain, 
282 N.C. 58, 191 S.E.2d 674 (1972). 


Assuming Donna Wright would have answered as Reeb con- 
tends, it was not error to exclude this testimony. The defendant 
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says the testimony was admissible under N.C.G.S. § 8C-1, Rule 
804 which provides in part: 


(b) Hearsay exceptions.—The following are not excluded 
by the hearsay rule if the declarant is unavailable as a witness: 


(3) Statement Against Interest.—A statement which 
was at the time of its making so far contrary to 
the declarant’s pecuniary or proprietary interest, 
or so far tended to subject him to civil or criminal 
liability, or to render invalid a claim by him against 
another, that a reasonable man in his position would 
not have made the statement unless he believed 
it to be true. A statement tending to expose the 
declarant to criminal liability is not admissible in 
a criminal case unless corroborating circumstances 
clearly indicate the trustworthiness of the statement. 


If the statement by defendant Scott was against his penal interest, 
it was not accompanied by corroborating circumstances which clear- 
ly indicated the trustworthiness of the statement. There was no 
other evidence that William Morgan was with defendant Scott at 
the time of the shooting and there were no other circumstances 
that indicated defendant Scott was telling the truth. The statement 
was not admissible as a declaration against a penal interest. See 
State v. Artis, 325 N.C. 278, 384 S.E.2d 470 (1989) and State v. 
Wilson, 322 N.C. 117, 367 S$.E.2d 589 (1988). 


We also hold that Chambers v. Mississippi does not require 
the admission of Donna Wright’s statement. In that case, the de- 
fendant was prevented under the hearsay rule, which in Mississippi 
contained an exception for declarations against pecuniary interest 
but not penal interests, from introducing testimony by three separate 
witnesses that a certain person told them he had committed the 
murder for which the defendant was charged. The defendant was 
also prevented from cross-examining a hostile witness as to crucial 
evidence in the case because the defendant had called him as a 
witness. The Supreme Court said that the way the hearsay rule 
and the rule against a party’s impeaching his own witness was 
applied in that case, prevented the defendant from presenting some 
very credible testimony and thus violated his right to due process. 
The Supreme Court was careful to say it did not condemn the 
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use of the hearsay rule in other cases. We are confident that the 
application of the hearsay rule in this case did not prevent defend- 
ant Reeb from introducing any credible testimony. The rule of 
Chambers does not apply. 


[5] Both defendants assign error to the court's instruction on volun- 
tary intoxication as it affected their ability to premeditate and 
deliberate in forming the intent to kill Mr. Grade. The court charged 
the jury as follows: 


If, as a result of intoxication or drug condition, the defendants, 
or one of them or both of them, did not have the specific 
intent to kill the deceased formed after premeditation and 
deliberation, that is, that they were utterly incapable of form- 
ing this intent, then they are not guilty of first-degree murder. 
In such a situation, it is said that the grade of the offense 
is reduced to murder in the second degree. 


It was error to give this charge. See State v. McQueen, 324 N.C. 
118, 377 S.E.2d 38 (1989) and State v. Mash, 323 N.C. 339, 372 
S.E.2d 532 (1988). In McQueen and Mash, we held it was error 
to tell the jury the defendant. must be utterly incapable of forming 
the intent to kill. The question is whether the jury, considering 
all the evidence including the evidence of intoxication, finds that 
the State has proved beyond a reasonable doubt that defendants 
formed the intent to kill after premeditation and deliberation. 


We hold that although there was error in the instructions 
to the jury, it was harmless error. The defendants did not introduce 
any evidence of their intoxication but relied on the State's evidence. 
Cindy Hensley testified that she was at Gary Grade’s residence 
on 8 December 1986 when the two defendants accompanied by 
Brenda Scott and Cat Andrews arrived. She testified that everyone 
consumed beer, did a line or two of cocaine and passed around 
a marijuana cigarette. There was no definitive evidence as to what 
amount of beer either of the defendants consumed, what amount 
of cocaine either of them consumed, or how much either of them 
smoked from the marijuana cigarette that was shared with six 
persons. The action of neither of them was that of a person out 
of control as was the case of the defendant in Mash. They were 
deliberate in the way they conducted themselves. They took the 
beer cans when they left which would show they were able to 
reason to the extent they did not want to leave a clue. 
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It is not enough that the defendants may have been intox- 
icated. The evidence must show that they were so intoxicated the 
State could not prove they formed an intent. The evidence falls 
far short of that. 


The defendants argue that if they were not entitled to a charge 
on intoxication, it was harmful to them to give the intoxication 
charge which was used in this case. They say this is so because 
if no charge on intoxication was given, the jury would have known 
the defendants were intoxicated to some extent and would have 
used their knowledge of the effect alcohol has on a person's reason- 
ing power to determine whether they formed an intent to kill 
Mr. Grade. They say the jury could not do this, after the erroneous 
instruction given by the court, because it took the matter of intox- 
ication away from consideration by the jury. 


We are confident that with the paucity of evidence that either 
of the two defendants was so intoxicated that he could not form 
an intent, the jury would not have so found if the instruction 
had not been given. 


[6] The defendant Scott assigns error to the court’s denial of 
his motion to dismiss the charge against him of the assault on 
Ms. Hensley. He contends there was not sufficient evidence to 
show he was acting in concert with the defendant Reeb in the 
assault on Ms. Hensley or that he was an aider or abettor in 
the assault. The defendant Scott relies on State v. Forney, 310 
N.C. 126, 310 S.E.2d 20 (1984), in which we held that there was 
insufficient evidence to convict a defendant of a sexual assault 
on the theory of acting in concert when the evidence showed the 
defendant and several other persons broke into a home and two 
of the persons raped the occupant of the house. 


Forney does not govern this case. There is evidence that de- 
fendant Scott was acting in concert with defendant Reeb in the 
assault on Ms. Hensley, in addition to the defendant Scott’s presence 
when the assault was committed. The State’s evidence showed 
that the defendants went together to the home of Mr. Grade and 
Ms. Hensley with the intent to rob them. They were armed so 
that they could carry out this plan. After Cat Andrews and Brenda 
Scott were sent from the home, defendants Reeb and Scott con- 
ferred softly in the kitchen. Immediately after this conference, 
Reeb returned to the room in which Ms. Hensley was being held 
and fired the pistol at her but she was not hit. After Mr. Grade 
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was shot there was a further colloquy between Scott and Reeb 
after which Reeb shot Ms. Hensley. This is evidence from which 
the jury could find that Scott was acting in concert with Reeb 
or aiding and abetting him in the assault on Ms. Hensley. This 
assignment of error is overruled. 


[7] The defendant Scott next argues error to the charge. The 
court, while charging on the assault charge, instructed the jury 
as follows: 


[I]f two persons join in a common purpose to commit robbery, 
each of them, actually present, is not only guilty as a principal 
if the other commits that crime, but is also guilty of any other 
crimes committed by the others in pursuance of the common 
purpose to rob or as a natural and probable consequence thereof. 


In North Carolina, for a person to be guilty of a crime, 
it is not necessary that he himself do all of the acts necessary 
to constitute a crime. If two or more persons in North Carolina 
act together with a common purpose to commit armed robbery, 
each of them is held responsible for the actions of the others 
done in the commission of the crime. 


The defendant Scott contends this charge is in error because it 
instructs the jury that a defendant who is charged with acting 
in concert to commit a certain crime may be convicted for the 
commission of another unconnected crime committed by his code- 
fendant. The defendant relies on State v. Hunt, 91 N.C. App. 574, 
372 S.E.2d 744 (1988), dise. rev. improv. allowed, 325 N.C. 430, 
383 S.E.2d 656 (1989). 


The first difficulty for the defendant Scott is that he did not 
object to this portion of the charge and he is prohibited by Rule 
10(bX2) of the Rules of Appellate Procedure from assigning error 
to it. Nevertheless, this portion of the charge is a correct statement 
of the law. In this state, if two or more persons join in a purpose 
to commit a crime each of them is not only guilty as a principal 
if the other commits that particular crime, but he is also guilty 
of any other crime committed by the other in pursuit of the common 
purpose. State v. Miller, 315 N.C. 773, 340 S.E.2d 290 (1986); State 
v. Westbrook, 279 N.C. 18, 181 S.E.2d 572 (1971), death penalty 
vacated, 408 U.S. 939, 33 L.Ed.2d 761 (1972). This is what the 
court charged the jury. The court also charged that a person acting 
in concert to commit a crime would be guilty of any other crime 
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that occurred as a natural and probable consequence of the crime 
for which the common plan was formed. This is a correct application 
of the law. 


Hunt is not helpful to defendant Scott. In that case the Court 
of Appeals awarded a new trial because of a charge in which it 
was said the defendant could be convicted of second degree murder 
if the jury found the defendant had acted in concert with his code- 
fendant to commit robbery. The difference between the charge 
in Hunt and in this case is that here the court charged that the 
defendant could be convicted of assault if the assault occurred 
pursuant to the carrying out of the common purpose to commit 
a robbery. 


[8] The defendant Scott also contends that it was error for the 
court to charge as follows: 


[I]f you do not find a common purpose of aiding and abetting, 
you will decide whether the evidence shows beyond a reasonable 
doubt that each one of the defendants is guilty of the crime 
as charged in the Bill of Indictment. 


The defendant Scott contends there was not any evidence to show 
he committed an assault except as an aider and abettor or while 
acting in concert and it was error to submit this charge. See State 
v. Buchanan, 287 N.C. 408, 215 S.E.2d 80 (1975). The defendant 
did not object to this portion of the charge. In reviewing the entire 
record, we determine that this portion of the charge did not have 
a probable impact on the jury’s finding of guilt. It was not plain 
error. State v. Oliver, 309 N.C. 326, 307 S.E.2d 304 (1983); State 
v. Odom, 307 N.C. 655, 300 S.E.2d 375 (1983). This assignment 
of error is overruled. 


[9] The defendant Scott contends that although there was suffi- 
cient evidence to convict him of felony murder there was no evidence 
that the murder was committed by him after premeditation and 
deliberation. For that reason, he contends it was error not to dismiss 
the charge of murder based on premeditation and deliberation and 
to arrest judgment on the underlying felony of armed robbery 
on which the felony murder was based. See State v. Carroll, 282 
N.C. 326, 193 S.E.2d 85 (1972). 


The defendant Scott relies on State v. Reese, 319 N.C. 110, 
353 S.E.2d 352 (1987), in which we held that there was not sufficient 
evidence of murder based on premeditation and deliberation to 
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submit to the jury. In that case, the evidence showed the defendant 
participated in an armed robbery in which the codefendant killed 
a clerk in the store. There was no evidence that the defendant 
aided in the killing. In contrast to the evidence in Reese, there 
is evidence in this case that the defendant Scott aided and abetted 
or was acting in concert with defendant Reeb in the killing of 
Mr. Grade. 


The defendant Scott went to Mr. Grade’s home armed with 
a pistol. He was the first person to draw his gun. Immediately 
before the killing he conferred with defendant Reeb in the kitchen. 
Defendants Reeb and Scott then returned to the room in which 
Mr. Grade and Ms. Hensley were being kept and defendant Reeb 
fired at Ms. Hensley but missed. He then shot and killed Mr. 
Grade. This was evidence from which the jury could conclude that 
defendants Scott and Reeb planned the murder in the kitchen and 
returned to the room to carry it out with defendant Scott being 
there to assist defendant Reeb. This supports a murder conviction 
of defendant Scott as an aider and abettor or by acting in concert. 
This assignment of error is overruled. 


[10] The defendant Scott next contends there was error in the 
charge on premeditation and deliberation. Once again the defendant 
Scott did not object to this portion of the charge and we must 
examine it under the plain error rule. State v. Odom, 307 N.C. 
655, 300 S.E.2d 375. The defendant says first that in charging 
on felony murder, the court instructed the jury that the State 
did not have to prove premeditation and deliberation for the jury 
to convict the defendant Scott of first degree murder. Although 
the defendant Scott concedes this is a correct statement of the 
law, he argues it left the jury with the impression that the State 
did not have to prove premeditation and deliberation to convict 
him on that theory. 


In charging on murder after premeditation and deliberation, 
the court lumped the two defendants together so that the jury 
was instructed that to find the defendants guilty the jury must 
find “defendants acted after premeditation” and that the “defend- 
ants act[ed}] with deliberation.” The defendant Scott says that this 
did not require the jury to find he premeditated and deliberated 
the killing but allowed them to find him guilty if it found defendant 
Reeb premeditated and deliberated the killing. We cannot hold 
that the jury was misled by this charge. At another place in the 
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charge, the court told the jury that although the cases had been 
consolidated for trial the burden of proof was on the State to 
prove the guilt of each defendant. This adequately explained to 
the jury that it should not find one defendant guilty because it 
found the other defendant guilty. We cannot hold that there was 
plain error in this portion of the charge. 


[11] The defendant Scott also says it was error for the court 
to charge that in determining whether there was premeditation 
and deliberation, the jury could consider whether the two defend- 
ants used grossly excessive force or made any threats or declara- 
tions concerning the killing. The defendant Scott says there was 
no evidence of grossly excessive force or any threats made by 
him concerning the killing. He says, relying on State v. Buchanan, 
287 N.C. 408, 215 S.E.2d 80, that it is plain error for the court 
to instruct a jury on a theory not supported by the evidence. 
In this case the evidence showed that the defendant Scott was 
the first person to draw a gun. He said at that time, “[t]his ain’t 
no joke.” That constitutes evidence of a threat. If the jury found 
that Mr. Grade was shot while the defendants were acting in con- 
eert and Mr. Grade was bound and lying helpless on the floor, 
this was certainly excessive force so far as any threat Mr. Grade 
could have been to the defendants. This assignment of error is 
overruled. 


[12] The defendant Scott also assigns error to the court’s allowing 
the defendant Reeb to impeach Cindy Hensley by the use of a 
transcript of her testimony at the preliminary hearing. Ms. Hensley 
testified at the preliminary hearing that “they” assaulted her and 
she could not tell who held her down and who assaulted her. At 
trial she testified that all the acts of the assault. were done by 
the defendant Reeb. At the preliminary hearing she testified that 
the defendant Scott thought he was owed money by Mr. Grade 
and by her. At trial she testified that the defendant Reeb demanded 
his $10,000. She also testified at the preliminary hearing that after 
defendant Reeb shot Mr. Grade she thought defendant Scott tried 
to help with the pistol which was jammed so that it could be 
fired again. At trial she testified that when she saw defendant 
Scott holding the pistol he was “like jacking it back or something —I 
don’t know. I don’t know, trying to get it away or just jacking 
it back up.” 
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The defendant Scott objected to questions propounded by de- 
fendant Reeb’s counsel to Ms. Hensley on cross-examination based 
on her testimony at the preliminary hearing. The court overruled 
these objections and allowed the transcript to be introduced into 
evidence. In ruling on the defendant Scott’s objection, the court said: 


I appreciate your predicament. The Court takes a different 
view of it. The Court takes the point of view that the State 
has at least prima facie shown an agreement to enter into 
a common purpose, both parties being willing partners in armed 
robbery and murder, and when both are— whatever happens 
to each, happens to the other. That’s the whole theory of 
aiding and abetting. They’re guilty of all crimes like that, 
which are of common design or common intent to commit a 
crime. I think the Court will have to overrule your motion 
based on that principle of North Carolina law. 


The defendant Scott objected to the questions concerning Ms. 
Hensley’s testimony at the preliminary hearing and the introduc- 
tion of the transcript of the preliminary hearing on the ground 
that this evidence should have been excluded under N.C.G.S. 
§ 8C-1, Rule 403 which provides: 


Although relevant, evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger of un- 
fair prejudice, confusion of the issues, or misleading the jury, 
or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 


The defendant Scott concedes that the court’s ruling pursuant 
to Rule 403 is discretionary. State v. Penley, 318 N.C. 30, 347 
S.E.2d 783 (1986). He says in this ease there was error because 
the court did not exercise its discretion but made its ruling under 
a misapprehension of the law. He argues that it is not the law, 
as stated by the superior court, that when the State has made 
a prima facie case that two persons are acting in concert or aiding 
and abetting each other in the commission of a crime, any evidence 
admissible against one of them is admissible against the other. 
Defendant Scott says that this evidence did not help defendant 
Reeb because it did not lessen his culpability for the crime but 
it was very damaging to defendant Scott because it increased his 
culpability. He says this is a perfect example of testimony whose 
probative value is outweighed by the danger of unfair prejudice. 


180 IN THE SUPREME COURT 


STATE v. REEB 
[331 N.C. 159 (1992)] 


Assuming it was error for the court not to exercise its discre- 
tion in ruling on the admissibility of this evidence, we cannot hold 
that had the error not been committed a different result would 
have been reached at the trial. N.C.G.S. § 15A-1443 (1988); State 
v. Milby, 302 N.C. 187, 273 S.E.2d 716 (1981). The jury could have 
found the defendant Scott guilty if they believed Ms. Hensley’s 
testimony at the trial or her testimony at the preliminary hearing. 
We hold this was harmless error. 


[13] The defendant Scott next assigns error to the court’s allowing 
the State to have the last argument to the jury because defendant 
Reeb introduced into evidence the transcript of Ms. Hensley’s 
testimony at the preliminary hearing. He concedes that the General 
Rules of Practice for the Superior and District Courts, Rule 10, 
provides that the State has the last argument in this situation. 
See State v. Taylor, 289 N.C. 228, 221 S.E.2d 359 (1976). The defend- 
ant Scott asks us to reconsider the propriety of this rule. This 
we decline to do. 


[14] Both defendants assign error to the finding of an aggravating 
factor which the court used to enhance their sentences. Each de- 
fendant was found guilty of assault with a deadly weapon with 
intent to kill inflicting serious injury. This is a Class F felony 
which carries a presumptive sentence of six years in prison. The 
maximum sentence is imprisonment for twenty years. The court 
in each case sentenced the defendant to twenty years in prison 
after finding the following nonstatutory aggravating factor: 


After shooting the female victim and as part of the same 
transaction, the defendant mercilessly left the victim who was 
then bleeding and in great pain, without rendering any type 
of assistance to her. 


The defendants say that N.C.G.S. § 15A-1340.4(a)(1) says that 
“{e]vidence necessary to prove an element of the offense may not 
be used to prove any factor in aggravation.” The defendants say 
that this portion of the statute is consistent with the policy behind 
the Fair Sentencing Act which proscribes the enhancement of a 
sentence based on factors which are an inherent part of the crime. 
The defendants say the General Assembly has taken these factors 
into account when fixing presumptive sentences and they cannot 
be used to enhance sentences. See State v. Abdullah, 309 N.C. 
63, 306 S.E.2d 100 (1983). The defendants say that their leaving | 
Ms. Hensley without helping her is a fact that has been subsumed 
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in the crime of assault with a deadly weapon with intent to kill 
inflicting serious injury. 


The evidence that the defendants left Ms. Hensley without 
trying to help her was not necessary to prove an element of the 
assault charge. The assault was complete when they left the house. 
It may be some proof of the defendants’ intent to kill. State v. 
Freeman, 326 N.C. 40, 387 S.E.2d 158 (1990). By the same token, 
refusing to help a victim after the crime of assault is complete 
is not an inherent part of the crime. It is a factor which makes 
the assault more reprehensible. 


The defendants argue further that one half the aggravating 
factor was the finding that they left the victim bleeding and in 
pain and these factors are inherent in the element of serious injury. 
The bleeding and the pain were part of the serious injury but 
it was the leaving of the defendants which was the gravamen 
of this aggravating factor. This factor is not inherent in the crime. 
The defendants say the other half of this aggravating factor is 
that the defendants showed no mercy and left the victim without 
rendering aid which are inherent in the element of intent to kill. 
We have said that this may be some evidence of intent to kill 
but it was not necessary in this case to prove this element. Leaving 
without showing mercy is not inherent in intent to kill. The element 
of intent to kill could have been proved without any reference 
to this factor. 


The defendants rely on State v. Bates, 76 N.C. App. 676, 334 
S.E.2d 73 (1985), in which the Court of Appeals held it was error 
to find as an aggravating factor, after the defendant had pled 
guilty to manslaughter, that “[t]he defendant left the victim dying 
in a field and did not seek to have help sent to him.” Id. at 678, 
334 S.E.2d at 74. In that case, the defendant had been badly wound- 
ed in a fight with the deceased and was unable to aid the deceased. 
Bates is not precedent for this case. 


The defendants also rely on State v. Newton, 82 N.C. App. 
555, 347 S.E.2d 81 (1986), cert. denied, 318 N.C. 699, 351 S.E.2d 
756 (1987). In that case, the defendant was convicted of assault 
with a deadly weapon with intent to kill inflicting serious injury. 
The Court of Appeals held it was error to find as a statutory 
aggravating factor that the offense was especially heinous, atrocious 
or cruel because the defendant refused to help his wife after he 
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had shot her. The court in this case did not find the heinous, 
atrocious or cruel factor. 


We hold that this aggravating factor was supported by a 
preponderance of the evidence and was reasonably related to the 
purposes of sentencing. See State v. Setzer, 61 N.C. App. 500, 
301 S.E.2d 107 (1983), cert. denied, 308 N.C. 680, 304 S.E.2d 760 (1983). 


The defendants had a fair trial free of prejudicial error. 
No error. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


ALTON RAY MOZINGO, JR., BY HIS GUARDIAN AD LITEM, ALLEN G. 
THOMAS; and ALTON RAY MOZINGO v. PITT COUNTY MEMORIAL 
HOSPITAL, INC., MELINDA WARREN, RICHARD JOHN KAZIOR 


No. 162A91 
(Filed 22 April 1992) 


1. Physicians, Surgeons, and Allied Professions § 11.1 (NCI3d)— 
on-call supervising physician—duty to patient treated by 
resident 

A physician who undertook to provide on-call supervision 
of obstetrics residents at a teaching hospital and who knew 
that the residents were actually treating patients owed the 
infant plaintiff a duty of reasonable care in supervising the 
resident who delivered plaintiff at his birth. 


Am Jur 2d, Physicians, Surgeons, and Other Healers 
§§ 286, 289, 292. 


2. Physicians, Surgeons, and Allied Professions § 17 (NCI3d)— 
on-call supervising physician—breach of standard of care— 
sufficient forecast of evidence 

Plaintiffs’ forecast of evidence established a genuine issue 
of material fact as to whether defendant breached the ap- 
plicable standard of care for on-call physicians supervising 
obstetrics residents at a teaching hospital where the forecast 
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of evidence tended to show that the infant plaintiff received 
severe injuries during birth when his shoulder became wedged 
in the mother’s pelvic cavity; the resident who delivered the 
infant plaintiff called defendant at his home two miles away 
and told him that she was having problems with the delivery 
because the baby was suffering from shoulder dystocia; when 
defendant arrived at the hospital, the delivery of the infant 
plaintiff had been completed; the affidavits of defendant's own 
experts stated that an on-call supervising physician may take 
calls at home “unless a problem is specifically anticipated”; 
and the affidavit and deposition of plaintiffs’ expert stated 
that defendant should have called in at the beginning of his 
on-call coverage and periodically thereafter to check on the 
status of patients, and that defendant did not meet the ac- 
cepted medical standard for on-call supervising physicians given 
the known medical condition of the mother and the known 
risk factors for this pregnancy which included a significant 
risk factor of shoulder dystocia. 


Am Jur 2d, Physicians, Surgeons, and Other Healers 
§§ 286, 289, 292. 


3. Physicians, Surgeons, and Allied Professions § 11.1 (NCI3d)— 
negligent supervision of resident physicians — contract not shield 
from liability 

A contract providing for supervision of resident physi- 
cians in a manner which substantial evidence tends to show 
is negligent will not shield a supervising physician from legal 
liability for providing such negligent supervision. 


Am Jur 2d, Physicians, Surgeons, and Other Healers 
§ 286. 


Justice MEYER dissenting. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON appeal pursuant to N.C.G.S. § 7A-30 of a decision by a 
divided panel of the Court of Appeals, 101 N.C. App. 578, 400 
S.E.2d 747 (1991), reversing summary judgment for the defendant 
Dr. Richard John Kazior entered by Griffin, J., at the 21 March 
1990 Session of Superior Court, PITT County. Heard in the Supreme 
Court on 12 December 1991. 
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Young, Moore, Henderson & Alvis, P.A., by Jerry S. Alvis 
and Brian E. Clemmons, for the defendant-appellant. 


Narron, Holdford, Babb, Harrison & Rhodes, P.A., by William 
H. Holdford and Elizabeth B. McKinney, for the plaintiff-appellees. 


MITCHELL, Justice. 


The issue before this Court is whether the Court of Appeals 
erred in reversing the trial court’s grant of summary judgment 
in favor of the defendant Dr. Richard John Kazior. To resolve 
this issue, we must decide whether there was a forecast of evidence 
tending to show that the defendant, in his capacity as an on-call 
supervising physician, owed a duty of reasonable care to the plain- 
tiffs. For reasons differing from those stated in the opinion of 
the Court of Appeals, we conclude that the forecast of evidence 
before the trial court tended to show that the defendant had such 
a duty, and we affirm the holding of the Court of Appeals. 


As summary judgment was entered for the defendant by the 
trial court, the facts set forth are taken from the forecast of evidence 
found in allegations in the complaint, the depositions, the stipula- 
tions of the defendant Dr. Richard John Kazior and others, and 
the affidavits in the record on appeal. We express no opinion, 
of course, as to what the plaintiffs will be able to prove at trial. 


In this action, the plaintiff Alton Mozingo, Jr., by his guardian 
ad litem, seeks money damages from the defendant Dr. Richard 
John Kazior for injuries allegedly caused by Dr. Kazior’s negligent 
supervision of resident physicians at Pitt County Memorial Hospital 
(“Hospital”). Mozingo, Jr., alleges that the resident physicians who 
delivered him at his birth did so negligently, causing him severe 
injuries. The plaintiff Alton Mozingo, the father of the injured 
child plaintiff, seeks money damages for the loss of services of his son. 


The forecast of evidence before the trial court tended to show 
that during December 1984 Dr. Kazior was an employee of Eastern 
OB/GYN Associates (“Eastern”). Eastern had entered into an agree- 
ment with the East Carolina University Medical School to provide 
on-call supervision of the interns and residents in the obstetrics 
residency program at the Hospital. On the afternoon of 5 December 
1984, Sandra Dee Mozingo was admitted to the Hospital for the 
delivery of her second child, Alton Mozingo, Jr., one of the two 
plaintiffs in the present case. Two residents in the post-graduate 
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training program in obstetrics treated Sandra Dee Mozingo who 
was not under the care of a private physician. 


At 5 p.m. on 5 December 1984, the defendant Dr. Kazior began 
his assignment to provide on-call services for the obstetrics residents 
at the Hospital who were caring for patients. Dr. Kazior remained 
at his home available to take telephone calls from the residents. 
Shortly before 9:45 p.m., Dr. Kazior received a telephone call from 
Dr. Melinda Warren, a second-year resident at the Hospital, inform- 
ing him that she had encountered a problem with the delivery 
of Mozingo, Jr. The baby was suffering shoulder dystocia, a condi- 
tion in which a baby’s shoulder becomes wedged in the mother’s 
pelvic cavity during delivery. Dr. Kazior stated that he would be 
there immediately and left his home for the Hospital located ap- 
proximately two miles away. When Dr. Kazior arrived at the hospital, 
the delivery of Mozingo, Jr., had been completed. 


On 3 December 1987, the plaintiffs filed an amended complaint 
alleging inter alia negligent supervision of the obstetrics residents 
by Dr. Kazior. The plaintiffs alleged that Alton Mozingo, Jr., suf- 
fered severe and permanent injuries due to the shoulder dystocia 
and that Dr. Kazior’s negligent supervision of the residents actually 
performing the delivery proximately caused these injuries. The 
plaintiffs alleged that Dr. Kazior ‘failed to make a reasonable effort 
to monitor and oversee the treatment administered by the defend- 
ant, Melinda Warren, and the agents of the Defendant, Hospital.” 
Dr. Kazior filed an answer denying all allegations of negligence 
on his part. 


The defendant Dr. Kazior filed a motion for summary judgment 
on 6 October 1989 supported by four affidavits, the pleadings, and 
other material obtained during discovery. Three of the affidavits 
were given by the heads of the Departments of Obstetrics and 
Gynecology of other teaching hospitals in North Carolina. The af- 
fidavits from the Chairmen of the Departments of Obstetrics and 
Gynecology of the Bowman-Gray School of Medicine of Wake Forest 
University, the University of North Carolina School of Medicine, 
and the Duke University School of Medicine stated that the protocol 
of their respective medical schools “permitted the Attending On 
Call physicians to afford coverage during the hours of their assign- 
ment by either being present in the hospital or, unless a problem 
is specifically anticipated, by being present at their residence or 
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other specified place and immediately available to a telephone so 
as to come immediately to the hospital upon request.” 


The plaintiffs responded with the sworn affidavit of Dr. William 

Dillon and the transcript of the deposition of Dr. Dillon, a board- 
certified obstetrician and an expert witness for the plaintiffs, who 
stated that an on-call supervising physician should call in periodical- 
ly during his coverage shift. Dr. Dillon in his affidavit stated that 
Dr. Kazior had a “responsibility, when he came on call, to find 
out what obstetrical patients had been admitted to the hospital, 
their condition and to formulate a plan of management.” (Emphasis 
added). Dr. Dillon in his deposition also stated, “I think in at least 
a minimum sense a supervising physician needs to make contact 
sometimes, preferably at the beginning, and maybe a few times 
in between, as to what is occurring on his service.” Dr. Dillon 
further stated, “I think that what we are talking about is what 
is proper supervision and what is not proper supervision. . 
I think that there is a certain standard when one is supervising 
residents that must be met. If a private physician is going to 
supervise residents, he must meet those standards.” Further, ac- 
cording to Dr. Dillon, Sandra Dee Mozingo “was a known gesta- 
tional diabetic with extreme obesity and no established estimated 
fetal weight notwithstanding sonography. As such there was a 
known significant risk of a macrosomic baby [an extremely large 
baby]. Therefore, there were very significant known risk factors 
for this pregnancy which included a known significant risk factor 
of shoulder dystocia.” 


The trial court granted summary judgment for the defendant 
Dr. Kazior on 29 December 1989, and the plaintiffs filed a notice 
of appeal. Subsequently, the trial court rescinded summary judg- 
ment and received into evidence Dr. Kazior’s stipulation dated 
28 March 1988. Thereafter, the trial court again granted summary 
judgment in favor of Dr. Kazior on 27 March 1990. The plaintiffs 
again filed a notice of appeal with the Court of Appeals. 


A divided panel of the Court of Appeals reversed the trial 
ecourt’s entry of summary judgment in favor of the defendant Dr. 
Kazior, concluding that he owed the plaintiffs a duty of care arising 
out of a contract between Eastern and East Carolina University 
Medical School. The Court of Appeals concluded, however, that 
the defendant owed no duty of reasonable care to the plaintiffs 
based on a doctor-patient relationship because no such relationship 
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existed. For different reasons, we affirm the holding of the Court 
of Appeals reversing the trial court’s entry of summary judgment 
for the defendant Dr. Kazior. 


Dr. Kazior contends that the Court of Appeals erred in revers- 
ing the trial court’s grant of summary judgment in his favor. 


The North Carolina Rules of Civil Procedure provide that 
summary judgment will be granted “if the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue 
as to any material fact and that any party is entitled to a 
judgment as a matter of law.” N.C.R. Civ. P. 56(c). The party 
moving for summary judgment has the burden of establishing 
the lack of any triable issue. Caldwell v. Deese, 288 N.C. 375, 
218 S.E.2d 379 (1975). The movant may meet this burden by 
proving that an essential element of the opposing party's claim 
is nonexistent, or by showing through discovery that the oppos- 
ing party cannot produce evidence to support an essential ele- 
ment of his claim or cannot surmount an affirmative defense 
which would bar the claim. Bernick v. Jurden, 306 N.C. 435, 
293 S.E.2d 405 (1982); Dickens v. Puryear, 302 N.C. 437, 276 
S.E.2d 325 (1981). By making a motion for summary judgment, 
a defendant may force a plaintiff to produce a forecast of 
evidence demonstrating that the plaintiff will be able to make 
out at least a prima facie case at trial. Dickens, 302 N.C. 
437, 276 S.E.2d 325. All inferences of fact from the proofs 
offered at the hearing must be drawn against the movant 
and in favor of the party opposing the motion. Page v. Sloan, 
281 N.C. 697, 190 S.E.2d 189 (1972). 


Collingwood v. General Electric Real Estate Equities, Inc., 324 
N.C. 63, 66, 376 S.E.2d 425, 427 (1989). Summary judgment is a 
drastic measure and should be used with caution. Williams v. Carolina 
Power and Light Co., 296 N.C. 400, 402, 250 S.E.2d 255, 257 (1979). 


The gravamen of the plaintiffs’ claim is that the defendant 
Dr. Kazior negligently supervised the obstetrics residents who cared 
for Mozingo, Jr., and his mother during his birth and that this 
negligent supervision proximately caused the plaintiffs’ injuries. 
“To recover damages for actionable negligence, a plaintiff must 
establish (1) a legal duty, (2) a breach thereof, and (3) injury prox- 
imately caused by such breach.” Waltz v. Wake County Bd. of 
Education, 104 N.C. App. 302, 304-05, 409 S.E.2d 106, 107 (1991) 
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(quoting Matthieu v. Piedmont Natural Gas Co., 269 N.C. 212, 217, 
152 S.E.2d 336, 341 (1967)), disc. rev. denied, 330 N.C. 618, 412 
S.E.2d 96 (1992). 


[1] Dr. Kazior argues that the parties’ forecasts of evidence in 
the trial court established as a matter of law that he owed no 
duty of care to the plaintiffs because no doctor-patient relationship 
existed. Uncontroverted evidence before the trial court tended to 
show that Dr. Kazior’s first contact with Alton Mozingo, Jr., and 
his parents occurred when Dr. Kazior arrived at the Hospital after 
the delivery of Mozingo, Jr., on 5 December 1984, in response 
to the telephone call from Dr. Warren. However, the defendant 
Dr. Kazior stipulated that he was responsible for supervision of 
the obstetrics residents at the Hospital on the night of 5 December. 
In a stipulation dated 28 March 1988, the defendant stated he 
had “responsibility for supervision of the OB/GYN residents and 
interns at the time of the birth of Alton Ray Mozingo, Jr.” “Stipula- 
tions are viewed favorably by the courts because their usage tends 
to simplify, shorten, or settle litigation as well as save costs to 
litigants.” Pelham Realty Corp. v. Board of Transportation, 303 
N.C. 424, 430-31, 279 S.E.2d 826, 830 (1981). See also Miller v. 
Marrocco, 638 Ohio App. 8d 298, 296, 578 N.E.2d 834, 836 (1989) 
(physician in stipulation admitted he owed a duty of care to plaintiff 
patient and had breached that duty). “Such stipulations continue 
in force for the duration of the controversy and preclude the later 
assertion of a position inconsistent therewith.” In re Ordinance 
of Annexation No. 1977-4, 296 N.C. 1, 14, 249 S.E.2d 698, 706 (1978). 
Based on this stipulation and the uncontested fact that Dr. Kazior 
knew the residents at the Hospital were actually treating patients 
when he undertook the duty to supervise the residents as an on-call 
supervising physician, we conclude that he owed the patients— 
including Mozingo, Jr.—a duty of reasonable care in supervising 
the residents. Further, we conclude that the defendant’s duty of 
reasonable care in supervising the residents was not diminished 
by the fact that his relationship with the plaintiffs did not fit 
traditional notions of the doctor-patient relationship. 


The modern provision of medical care is a complex process 
becoming increasingly more complicated as medical technology ad- 
vances. Moeller v. Hauser, 237 Minn. 368, 371, 54 N.W.2d 639, 
642 (1952); Maxwell v. Cole, 126 Misc. 2d 597, 599, 482 N.Y.S.2d 
1000, 1002 (1984); Grubb v. Albert Einstein Med. Center, 255 Pa. 
Super. 381, 396, 387 A.2d 480, 487 (1978). Large teaching hospitals, 
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such as the Hospital in the present case, care for patients with 
teams of professionals, some of whom never actually come in con- 
tact with the treated patient but whose expertise is nevertheless 
vital to the treatment and recovery of patients. One commentator 
states, 


In the delivery of health care services in an institutional set- 
ting it is increasingly difficult to determine factually who is 
in control of whom. As allied health professionals proliferate 
and are accorded a greater degree of independence from the 
direct supervision and control of the attending physician, the 
matter of the right to control another's actions becomes a 
very difficult question both as a matter of fact and of law. 


Arthur F. Southwick, The Law of Hospital and Health Care Ad- 
ministration 580 (2d ed. 1988). Another commentator states, 


The health care environment requires cooperation and team- 
work. Physicians are dependent upon many other health care 
professionals in a health care institution to ensure good patient 
care. ... The health care professional is obligated to take 
actions to protect the interest of patients, who are innocent 
parties in the health care environment. A failure to act in 
the interest of good patient care or in the protection of the 
public welfare creates liability. 


John Dale Dunn, Practice with co-providers, in Legal Medicine: 
Legal Dynamics of Medical Encounters 434, 438 (2d ed. 1991). 


Medical professionals may be held accountable when they under- 
take to care for a patient and their actions do not meet the standard 
of care for such actions as established by expert testimony. Thus, 
in the increasingly complex modern delivery of health care, a physi- 
cian who undertakes to provide on-call supervision of residents 
actually treating a patient may be held accountable to that patient, 
if the physician negligently supervises those residents and such 
negligent supervision proximately causes the patient's injuries. See 
Jerry Zaslow, What is Malpractice in General Surgery?, Medical 
Trial Technique Quarterly 272, 285-86 (1981 Annual) (discussing 
supervisory duties of surgical staff in a “teaching institution”). See 
also Stewart R. Reuter, Some Legal Aspects of Angiography and 
Interventative Radiology, Medical Trial Technique Quarterly 59, 
67 (1987 Annual) (“Physicians with supervisory responsibilities must 
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act in a reasonably prudent manner” or face tort liability for negligent 
supervision). 


Courts in other jurisdictions also have recognized a duty of 
care owed by a supervising physician to a patient actually cared 
for by a supervised resident. McCullough v. Hutzel Hosp., 88 Mich. 
App. 235, 276 N.W.2d 569 (1979); Maxwell v. Cole, 126 Misc. 2d 
597, 482 N.Y.S.2d 1000 (Sup. Ct. 1984) (rejecting the defendant’s 
“narrow reading of [a supervising] physician’s responsibility” and 
concluding that failure “to provide medically acceptable rules and 
regulations which would insure appropriate supervision of ill pa- 
tients” is a reasonable basis on which to find “a breach of the 
standards of medical care by that individual [defendant physician]”); 
see also Moeller v. Hauser, 237 Minn. 368, 54 N.W.2d 639 (1952) 
(although a doctor-patient relationship existed, the appellate court 
affirmed the verdict finding the supervising doctor liable for his 
patients’ injuries caused by the negligent post-operative care 
rendered by resident physicians). In McCullough v. Hutzel Hosp., 
88 Mich. App. 235, 276 N.W.2d 569 (1979), for example, the appellate 
court concluded that a supervising physician owed the plaintiff 
a duty of care in supervising the residents actually caring for 
the plaintiff. Id. at 239, 276 N.W.2d at 571. 


The plaintiff in that case claimed that the defendants improper- 
ly performed a tubal ligation on her. Jd. at 237, 276 N.W.2d at 
071. Because the surgery was performed in a teaching hospital, 
a resident supervised by the defendants actually performed the 
operation. Jd. at 238, 276 N.W.2d at 570. A few months after the 
operation, the plaintiff became pregnant and underwent a therapeutic 
abortion and a hysterectomy. Jd. at 237-38, 276 N.W.2d at 570. 
The jury awarded the plaintiff $100,000 in damages. Jd. at 238, 
276 N.W.2d at 570. The court in upholding the verdict stated, 
“Even though the surgical procedure was actually performed by 
a resident, defendants were under a duty to see that it was per- 
formed properly. ... Their [defendants’] failure to take reasonable 
care in ascertaining that the surgery was competently performed 
renders them liable for the resulting damages.” Jd. at 239, 276 
N.W.2d at 571. 


In the present case, the defendant Dr. Kazior stipulated that 
he assumed the responsibility for the on-call supervision of the 
obstetrics residents at the Hospital. As a result, we have concluded 
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that the defendant owed Mozingo, Jr., a duty of reasonable care 
in supervising the residents who actually cared for him. 


[2] The defendant Dr. Kazior further argues that the affidavits 
of the chairmen of the three teaching hospitals in North Carolina 
established that he did not breach the applicable standard of care 
for on-call supervising physicians. These affidavits are not as un- 
equivocal as the defendant and the dissent suggest. In these af- 
fidavits, each chairman using nearly identical language states that 
an on-call supervising physician may take calls at home “unless 
a problem is specifically anticipated.” Thus, according to the defend- 
ant’s own experts, simply remaining at home and available to take 
telephone calls is not always an acceptable standard of care for 
supervision of residents. 


In opposition to the defendant’s motion, the plaintiffs intro- 
duced the affidavit and deposition of Dr. Dillon in which he stated 
that the defendant Dr. Kazior did not meet the accepted medical 
standard for an on-call supervising physician, given the known 
medical condition of Sandra Dee Mozingo. In Dr. Dillon’s opinion, 
the defendant Dr. Kazior should have called in at the beginning 
of his on-call coverage and periodically thereafter to check on the 
status of patients. The evidence forecast by the plaintiffs establishes 
a genuine issue of material fact as to whether the defendant doctor 
breached the applicable standard of care and thereby proximately 
caused the plaintiffs’ injuries. Such issues are questions for the 
jury. Turner v. Duke Univ., 325 N.C. 152, 162, 381 S.E.2d 706, 
712 (1989). Therefore, without expressing any opinion as to what 
the plaintiffs will be able to prove at trial, we conclude that the 
trial court erred by entering summary judgment for the defendant. 


The dissent makes much of a contract between Dr. Kazior’s 
employer and East Carolina University Medica] School, contending 
that the contract somehow relieved Dr. Kazior of the responsibility 
for any negligence on his part in supervising the obstetrics residents 
at the Hospital. The precise terms of the contract are not before 
us, as it was not before the trial court and is not a part of the 
record on appeal. However, the defendant’s forecast of evidence 
did refer to certain provisions of the contract. 


[3] Notwithstanding the assertions made in the dissent, we 
recognize the general principle that a physician may contractually 
limit the extent and scope of his employment. E.g., Childers v. 
Frye, 201 N.C. 42, 158 S.E. 744 (1931); Nash v. Royster, 189 N.C. 
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408, 127 S.E. 356 (1925). Here, however, the defendant has stipulated 
that he undertook the duty of on-call supervision of—not merely 
consultation with—the resident physicians actually caring for the 
plaintiff Alton Ray Mozingo, Jr., and his mother. The plaintiffs’ 
forecast of evidence tends to show that the defendant performed 
his duty in this regard in a negligent manner. We conclude that 
a contract providing for supervision of resident physicians in a 
manner which substantial evidence tends to show is negligent will 
not shield a supervising physician such as the defendant from legal 
liability for providing such negligent supervision, at least where, 
as here, the plaintiff patient was not a party to that contract. 
See generally A. M. Swarthout, Annotation, Validity and Construc- 
tion of Contract Exempting Hospital or Doctor from Liability for 
Negligence to Patient, 6 A.L.R.3d 704 (1966) (cases cited and ana- 
lyzed therein and in the supplement); cf. 61 Am. Jur. 2d Physicians 
and Surgeons § 304 (1981); W. Page Keeton et al., Prosser and 
Keeton on the Law of Torts § 68, at 482-84 (5th ed. 1984). 


For the above stated reasons, different from those relied upon 
in the opinion of the Court of Appeals, we affirm the holding of 
the Court of Appeals, which reversed the trial court’s summary 
judgment for the defendant. 


Affirmed. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


Justice MEYER dissenting. 


It should be remembered that the plaintiffs’ action against 
the resident physician who attended the birth of Alton Ray Mozingo, 
Jr., and the hospital is alive and well and will proceed to trial. 
The only question before this Court is the liability of Dr. Kazior. 
Dr. Kazior did not at any time examine, treat, care for, or in 
any other manner act as physician for Sandra Dee Mozingo or 
Alton Ray Mozingo, Jr., prior to or during the birth of Alton Ray 
Mozingo, Jr. Prior to the telephone call from the hospital, Dr. 
Kazior received no request for assistance of any kind from any 
person with respect to Sandra Dee Mozingo. Upon being notified 
by telephone that residents attending Mrs. Mozingo had encountered 
shoulder dystocia, Dr. Kazior immediately went to the hospital, 
arriving approximately three minutes after he was called, only 
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to find that the delivery was completed before his arrival. Dr. 
Kazior’s only contact with Mrs. Mozingo and her infant son came 
after the event of the birth, and there is no claim that anything 
he did after the event of birth has caused any injury or damage 
to any plaintiff. 


The agreement between East Carolina University Medical School 
and Eastern OB/GYN Associates, which was entered into prior 
to Dr. Kazior’s employment, provided that the physician employees 
of Eastern’s practice group could fulfill the on-call agreement by 
remaining at their homes and being immediately available to a 
telephone to respond to any call from the chief resident in obstetrics 
and gynecology for advice or assistance with respect to obstetric 
or gynecologic patients admitted to the hospital but not under 
the care of a private practitioner. This system of providing on-call 
supervision for resident physicians specializing in obstetrics at Pitt 
County Memorial Hospital was the same system that was used 
in the local teaching hospital facilities of Duke University Medical 
School, the University of North Carolina School of Medicine, and 
Wake Forest University’s Bowman Gray School of Medicine, as 
testified to by expert physicians from those institutions. 


Until today, it has been fairly well settled that absent a 
physician-patient relationship or vicarious liability based on the 
negligence of a servant, a physician is liable for his negligence 
to the same extent as any other individual—a physician is liable 
in tort when he undertakes responsibility to do some act and 
negligently performs the act thereby causing injury to a person 
whom it was reasonably foreseeable might be injured as a conse- 
quence of the physician’s negligence. See W. Page Keeton et al., 
Prosser and Keeton on The Law of Torts § 56 (5th ed. 1984) (physi- 
cian has no duty to render professional services but having 
volunteered or agreed to render such services must use due care); 
9 Strong’s North Carolina Index 3d Negligence § 1.1, at 344 (1977) 
(same). To my knowledge, no court in the country has heretofore 
held a private physician liable for injuries suffered by an individual 
- whom he has never treated, never met, and never agreed to treat 
based on that physician’s compliance with a contract to provide 
consultation to and limited on-call supervision of a hospital's resi- 
dent physician. This is not to say that a physician may never 
be held accountable for injuries caused by the acts of another 
physician not in his employ. To find such liability, however, there 
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must be some evidence that the physician has negligently per- 
formed some responsibility voluntarily assumed by him. 


In this case, the majority errs in concluding that there exists 
a genuine issue of material fact concerning Dr. Kazior’s liability 
for the alleged negligent delivery performed by resident physicians. 
The evidence of record in this case establishes that the residents 
who performed the delivery were “agent[s], servant[s] or employee|s] 
of ... Pitt County Memorial Hospital, Inc.” Nothing in the record 
suggests that the residents were employed by or were servants 
of Dr. Kazior, and thus no liability may be vicariously imputed 
to Dr. Kazior for the resident’s alleged negligence. Smith v. Duke 
University, 219 N.C. 628, 633, 14 S.E.2d 643, 646 (1941), overruled 
on other grounds by Rabon v. Hospital, 269 N.C. 1, 152 S.E.2d 
485 (1967); cf. Moeller v. Hauser, 237 Minn. 368, 54 N.W.2d 639 
(1952) (hospital vicariously liable for negligence of resident physi- 
cians in its employ); Stuart Circle Hosp. Corp. v. Curry, 173 Va. 
136, 3 S.E.2d 153 (1939) (liability imposed on hospital for negligent 
acts of interns and nurses). 


Moreover, the record does not, as the majority apparently 
concludes, establish that Dr. Kazior had responsibility for the general 
supervision of the residents. As the employer of the resident physi- 
cians, such responsibility lay with Pitt County Memorial Hospital, 
Inc. Riverside v. Loma Linda Univ., 118 Cal. App. 3d 300, 173 
Cal. Rptr. 371 (1981); Maxwell v. Cole, 126 Misc. 2d 597, 599, 482 
N.Y.S.2d 1000, 1002 (Sup. Ct. 1984). As with most other duties, 
a hospital may, in appropriate circumstances, delegate its duty 
of supervision to others by, for example, entering into an affiliation 
agreement with a medical school. Jd. 


The mere existence of such an agreement does not, however, 
end the inquiry of determining who has responsibility for supervi- 
sion. As with the delegation of all duties, the terms of the agree- 
ment between the delegator and the delegatee control. The delegatee 
will be charged only with the duties that he has voluntarily as- 
sumed. Stewart R. Reuter, Some Legal Aspects of Angiography 
and Interventative Radiology, 33 Med. Trial Tech. Q. 59, 67 (1987); 
see also Maxwell v. Cole, 126 Mise. 2d 597, 482 N.Y.S.2d 1000 
(Sup. Ct.). 


The evidence in this case establishes a number of agreements 
concerning the supervision of the resident physicians practicing 
at Pitt County Memorial Hospital. First, the record shows that 
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Pitt County Memorial Hospital, like most other teaching hospitals, 
entered into an agreement whereby it delegated some or all of 
its responsibility to supervise the resident physicians of East Carolina 
University Medical School. Subsequent to this delegation of super- 
vision, the medical school and Eastern OB/GYN Associates entered 
into an agreement whereby Eastern agreed to provide consultation 
services to and limited supervision of the residents of the obstetrics 
and gynecology service of Pitt County Memorial Hospital. The par- 
ties have not included the agreement in the record on appeal, 
and thus the Court is not aware of the specific details of the 
agreement. However, the uncontradicted evidence of record 
establishes that this agreement provided that Eastern would make 
its physician employees available at certain times 


to the end that if the chief resident of the obstetrics and 
gynecology service of Pitt County Memorial Hospital identified 
a problem or if there was a difficult case, that chief resident 
would call a designated physician employee of Eastern OB/GYN 
Associates, and upon call the responding physician would assist 
the chief resident in whatever manner appeared to the re- 
sponding physician to be appropriate. 


(Emphasis added.) Specifically, the record establishes that “[i]t was 
understood by the parties to the agreement [Eastern and the medical 
school] that the physician could made [sic] himself available to 
the chief resident by being available to be reached by telephone.” 
(Emphasis added.) 


Subsequent to the entry of this agreement, Dr. Kazior came 
into the employ of Eastern as a physician practicing in obstetrics 
and gynecology. The record is unclear whether Dr. Kazior con- 
tracted expressly with Eastern to assume Eastern’s responsibility 
under its agreement with the medical school; however, the record 
does establish that Dr. Kazior voluntarily assumed responsibility 
to fulfill Eastern’s contractual obligations. Having done so, Dr. 
Kazior thereby became obligated to perform the consultation and 
limited supervisory duties in a non-negligent manner so as to avoid 
injuring any persons whom it was reasonably foreseeable might 
be injured as a result of his actions. 


Contrary to the majority’s conclusion, Dr. Kazior did not have 
a duty of general supervision of the residents. Pursuant to his 
employment with Eastern, Dr. Kazior merely assumed responsibili- 
ty to provide limited supervision of the residents—to remain at 
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home when he was assigned on-call supervision and to make himself 
available by telephone for advice and assistance to the chief resi- 
dent. The majority places great importance on a stipulation made 
by Dr. Kazior but fails to interpret it in connection with and in 
light of the limited nature of Dr. Kazior’s duties under his employer's 
contract. The stipulation made by Dr. Kazior merely states that 
he “was the Attending Physician on Call for the OB/GYN Service 
of Pitt County Memorial Hospital with the responsibility for super- 
vision of the OB/GYN residents and interns at the time of the 
birth of [infant plaintiff].” This stipulation does not contradict the 
undisputed evidence of Dr. Kazior’s limited supervisory duties but, 
in fact, supports the evidence demonstrating that Dr. Kazior had 
assumed no more responsibility than to make himself available 
by telephone for advice and assistance when called by the chief 
resident. | 


Moreover, the cases relied upon by the majority do not support 
the conclusion that Dr. Kazior owed any duty beyond that which 
he voluntarily assumed pursuant to his employment agreement 
with Eastern. In Maxwell v. Cole, 126 Misc. 2d 597, 482 N.Y.S.2d 
1000 (Sup. Ct.), the court considered the liability of a hospital’s 
chief of service for negligent supervision of residents providing 
post-operative care. The Maxwell court denied the physician's mo- 
tion for summary judgment, concluding that the physician had 
presented no evidence to rebut the plaintiff's allegations that he 
had negligently performed his responsibilities “to supervise residents 
and interns and to develop and implement rules, regulations and 
guidelines for treatment and supervision.” Jd. at 598, 482 N.Y.S.2d 
at 1002. The court did not, however, express any opinion as to 
whether such a duty had in fact arisen. Rather, the court deter- 
mined that summary judgment was inappropriate as the scope 
of the physician’s duty had not been established. Recognizing that 
the physician could only be charged with those duties voluntarily 
assumed by him, the court stated, “If those supervisory respon- 
sibilities are demonstrated to be beyond his actual grant of power, 
then it would be appropriate for Dr. Ledger [the defendant physi- 
cian] to renew this motion [for summary judgment].” /d. at 599, 
482 N.Y.S.2d at 1002. 


Moeller v. Hauser, 237 Minn. 368, 54 N.W.2d 639 (1952), and 
McCullough v. Hutzel Hosp., 88 Mich. App. 235, 276 N.W.2d 569 
(1979), two other cases relied upon by the majority, are inapposite 
to this case. In those cases, the physicians sought to be held liable 
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were the attending physicians to whom the injured patients were 
assigned for treatment. As the attending physicians, they had a 
duty to exercise due care to see that the patients received adequate 
medical care. The majority correctly notes that the plaintiff in 
Moeller was a patient injured “by the negligent post-operative 
care rendered by resident physicians.” While the physician in that 
case had assumed some responsibility to supervise the residents 
who injured the plaintiff, the case against the physician was not 
predicated on the theory of negligent supervision but upon the 
theory that the physician had failed to care adequately for a patient 
for whom he had assumed responsibility to provide medical serv- 
ices. In fact, after examining the hospital’s rules and regulations, 
which vested the staff physicians with responsibility for “the train- 
ing of internes [sic] and residents,” the Moeller court concluded 
that “there is nothing to indicate that [the staff physicians’ respon- 
sibility to supervise residents] extends to the duties which the 
residents perform as a part of the general hospital routine.” Moeller, 
237 Minn. at 372, 377, 54 N.W.2d at 642, 645. 


Even assuming that the duty undertaken by Dr. Kazior was 
of such a nature as to permit plaintiff to recover for a breach 
thereof, the uncontradicted evidence of record shows that Dr. Kazior 
did not breach his duty. Pursuant to the terms of the contract 
between Eastern and the medical school, Dr. Kazior was at his 
home, approximately two miles from the hospital, when he came 
on call at 5:00 p.m., 5 December 1984. Plaintiff concedes that Dr. 
Kazior remained there, with an open telephone line, available to 
respond to any request for assistance from the chief resident of 
the obstetrics and gynecology service of the hospital. Plaintiff has 
not shown that Dr. Kazior was negligent in failing to take any 
telephone calls or in giving any advice or assistance. When Dr. 
Kazior received a telephone call informing him that the residents 
had encountered a birthing problem with one of the hospital’s 
obstetrics patients, Dr. Kazior immediately went to the hospital, 
arriving approximately three minutes after he was called, to find 
that delivery was complete. 


Plaintiff does not dispute the evidence that Dr. Kazior fully 
performed the terms of his contract, but instead proffers as evidence 
of negligence on Dr. Kazior’s part an affidavit alleging that “[a]e- 
ceptable standards of care require{ | that [an on-call] attending [physi- 
cian] . . . communicate[] with the hospital when he [comes] ‘on 
eall.””” Whatever weight is given the allegations of this affidavit, 
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they do not constitute evidence that Dr. Kazior breached any duty 
voluntarily assumed by him. If the contract between the medical 
school and Eastern falls short of the acceptable standards of care 
required for supervising resident physicians practicing obstetrics 
and gynecology, then liability would rest with the hospital (or the 
medical school if it had assumed responsibility for general supervi- 
sion of the residents). 


To permit liability for negligent supervision to be imposed 
against Dr. Kazior, however, flies in the face of the cardinal prin- 
ciples of contract and tort law. We have long recognized that a 
physician may contractually limit the extent or scope of professional 
services to be rendered. See Childers v. Frye, 201 N.C. 42, 45, 
158 S.E. 744, 746 (1981). In Nash v. Royster, 189 N.C. 408, 127 
S.E. 356 (1925), we stated: 


A physician or surgeon may agree to perform an operation 
without undertaking or rendering himself responsible for the 
subsequent treatment of the case. He thus contracts against 
liability beyond the exercise of reasonable care, diligence and 
skill in the performance of the operation and for such services 
as are contemplated by both parties to the special or limited 
contract. 


Id. at 413, 127 S.E. at 359. The Nash reasoning applies equally 
well where, as here, a private physician enters a contract to provide 
limited supervision of residents employed by a teaching hospital. 


The majority's bold extension of tort liability to on-call physi- 
cians who have no physician-patient relationship with persons seek- 
ing medical care from a hospital because they have no personal 
physician will, in my opinion, chill the willingness of experienced 
medical practitioners to serve in that capacity. If that proves to 
be the case, the impact of the majority opinion will fall not upon 
those who have personal attending physicians, but upon those who 
cannot afford them. The impediment to the delivery of obstetric 
and gynecologic services to which I alluded in my dissent in Johnson 
v. Ruark Obstetrics, 327 N.C. 288, 311-12, 395 S.E.2d 85, 101-02 
(1990) (Meyer, J., dissenting), will be exacerbated by today’s decision. 


The uncontradicted evidence presented in this case shows that 
Dr. Kazior performed his legal duty to provide advice and assistance 
when telephoned by the chief resident of the obstetrics and 
gynecology service of the hospital. Because plaintiff failed to pro- 
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duce a forecast of evidence showing that Dr. Kazior breached a 
legal duty owed to plaintiff, the trial court properly entered sum- 
mary judgment for Dr. Kazior. For these reasons, I dissent from 
the majority opinion and vote to reverse the decision of the Court 
of Appeals and remand for reinstatement of the judgment entered 
by the trial court. 


STATE OF NORTH CAROLINA v. HENRY LEVI PIGOTT 


No. 228490 
(Filed 22 April 1992) 


1. Criminal Law § 83 (NCI4th) — racial discrimination in selection 
of grand jury foreman— motion to dismiss indictments — denied 


The trial court erred in a murder prosecution by denying 
defendant's motion to dismiss the indictments on the ground 
that the grand jury foreman was chosen in a racially 
discriminatory manner where the court summarily denied de- 
fendant’s motion on the ground that the rule in State v. Cofield, 
324 N.C. 452 (Cofield I) operated prospectively, but the prin- 
ciples announced in State v. Cofield, 320 N.C. 297 (Cofteld 
I) were fully applicable to defendant’s motion. Defendant would 
have been entitled to a hearing to determine whether there 
was in fact racial discrimination in the selection of the indicting 
grand jury foreman had his motion been timely filed. 


Am Jur 2d, Grand Jury § 14. 


Group or class discrimination in selection of grand or petit 
jury as prohibited by Federal Constitution— Supreme Court 
cases. 33 L. Ed. 2d 783. 


2. Grand Jury § 43 (NCI4th)— racial discrimination in selection 
of grand jury foreman—motion to dismiss indictments— 
untimely filed 

The trial court did not err by denying defendant’s motion 
to dismiss indictments on the ground that the grand jury 
foreman was chosen in a racially discriminatory manner where 
the Certificate of Arraignment shows that defendant was al- 
lowed twenty-one days to file motions and waited some five 
months before filing his Cofield motion the week before trial 
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was to begin. Whether to grant relief was within the trial 
court’s discretion. 


Am Jur 2d, Grand Jury §§ 21, 23. 


. Arson and Other Burnings § 32 (NCI4th)— arson— occupation 


by a living person—evidence sufficient 


The trial court did not err in denying defendant's motion 
to dismiss the charge of first degree arson on the ground 
of insufficient evidence that the building was occupied by a 
living person when the arson occurred where defendant poured 
kerosene throughout the building and lit a fire in the bedroom 
area of the building; the victim was still alive and breathing 
when defendant left; defendant told one witness that the building 
had not burned when doused with kerosene, so he got his 
girlfriend to go back with him to get some gas; defendant 
returned with a gallon of gasoline, poured it in the bedroom 
and kitchen area of the building, ignited it, and left; investigators 
discovered burned areas on part of the porch roof and around 
the window and door frame in addition to burned furnishings; 
the pathologist who examined the victim’s body testified that 
it contained a potentially lethal fifty percent saturation of 
carbon monoxide, caused by smoke inhalation; and the 
pathologist concluded the victim had been alive while the fire 
was burning and generating carbon monoxide because of the 
significant quantity inhaled. 


Am Jur 2d, Arson and Related Offenses §§ 5, 46. 


Kidnapping § 1.2 (NCI3d)— kidnapping and armed robbery — 
separate restraint—evidence sufficient 

There was such additional restraint as to satisfy that ele- 
ment of kidnapping in a prosecution for armed robbery, kidnap- 
ping, arson and murder where all the restraint necessary and 
inherent to the armed robbery was exercised by threatening 
the victim with the gun. When defendant bound the victim’s 
hands and feet, he exposed the victim to a greater danger 
than that inherent in the armed robbery itself. 


Am Jur 2d, Abduction and Kidnapping § 9. 


Seizure or detention for purpose of committing rape, rob- 
bery, or similar offense as constituting separate crime of kid- 
napping. 43 ALR3d 699. 
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>. Kidnapping § 1.3 (NCI3d)— instructions—lesser offense not 
submitted—no error 
The trial court did not err by not instructing the jury 
on false imprisonment as a lesser included offense of first- 
degree kidnapping where the evidence indicates unerringly 
that defendant restrained the victim only for the purpose of 
facilitating the commission of armed robbery and for no other 
purpose. His decision to murder the victim and burn the 
premises came after the restraint underlying the kidnapping 
offense was complete. 


Am Jur 2d, Trial § 1429. 


6. Criminal Law § 1237 (NCI4th)— Fair Sentencing Act — miti- 
gating factors — apprehension of other felons — not found — error 


The trial court erred when sentencing defendant by failing 
to find in mitigation that defendant aided law enforcement 
officers in the apprehension of other felons where two officers 
testified that defendant had been an informant for some years 
and had provided information and participated in investiga- 
tions which led to the arrests and convictions of felons. For 
a trial court to ignore uncontradicted, manifestly credible 
evidence of either an aggravating or a mitigating factor would 
render the Act’s requirement to consider the statutory factors 
meaningless and would contradict the objective that the 
punishment imposed take into account factors that may 
diminish or inerease the offender’s culpability. N.C.G.S. 
§ 15A-1340.4(a)(2)h. 


Am Jur 2d, Criminal Law §§ 598, 599. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment imposing a sentence of life imprisonment entered by Stephens, 
J., at the 14 August 1989 Special Criminal Session of Superior 
Court, BRUNSWICK County, upon defendant’s conviction by a jury 
of murder in the first degree. Defendant’s motion to bypass the 
Court of Appeals as to convictions and sentences on lesser charges 
was allowed pursuant to N.C.G.S. § 7A-31(b). Heard in the Supreme 
Court 14 November 1990. 
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Lacy H. Thornburg, Attorney General, by Dennis P. Myers, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Constance 
H. Everhart, Assistant Appellate Defender, for defendant-appellant. 


EXUM, Chief Justice. 


Defendant was charged in proper indictments and, following 
a capital trial, found guilty by a jury of first-degree murder, armed 
robbery, first-degree arson, and first-degree kidnapping. Defendant 
was acquitted on a charge of burglary arising from the same cir- 
cumstances. The jury recommended and the trial judge imposed 
a sentence of life imprisonment in the capital murder case. We 
find no error in defendant’s trial, but because the sentencing judge 
failed to find a statutory mitigating factor supported by uncon- 
tradicted and manifestly credible evidence, we hold defendant is 
entitled to a new sentencing hearing in the noncapital cases. 


Evidence presented by the State, including a voluntary state- 
ment by defendant, tended to show that, shortly after midnight, 
25 September 1988, defendant visited his employer, Darwin Freeman, 
who lived in an apartment adjoining the office of his lumber business. 
Defendant asked Freeman for a fifty-dollar loan, but was refused. 
Defendant left but soon returned with a gun. Defendant forced 
Freeman to lie on the floor, bound his hands with the sash from 
his robe, and ransacked the apartment and office for money. De- 
fendant subsequently bound Freeman’s feet to his hands and shot 
him in the head. After looking around for more money, defendant 
located some kerosene with which he doused rags and furnishings, 
which he then ignited. Defendant left again and later returned 
with his girlfriend and some gasoline to Freeman's apartment, where 
he poured the gasoline throughout the bedroom and kitchen, ignited 
it and left. Freeman’s body was discovered in the burning building 
shortly before 4:00 a.m. A pathologist who performed the autopsy 
testified that cause of death was probably the gunshot wound to 
the head although carbon monoxide was found in sufficient quan- 
tities in the bloodstream to have caused death. The pathologist 
testified that the level of carbon monoxide in the bloodstream in- 
dicated that Freeman had been alive and breathed fumes from 
the fire for some time. He admitted that some carbon monoxide 
could have entered Freeman’s body through reflexive inhalation. 
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I. 


[1] Defendant first contends the trial court erred in denying his 
motion to dismiss all indictments. The Brunswick County Grand 
Jury returned indictments in all cases against defendant on 27 
February 1989. Defendant was arraigned on 13 March 1989. Accord- 
ing to the Certification of Arraignment defendant pled not guilty 
to all charges and was allowed twenty-one days to file motions. 
Defendant was tried at the 14 August 1989 Criminal Session of 
Superior Court in Brunswick County. 


Defendant’s motion to dismiss the indictments was filed on 
10 August 1989 under N.C.G.S. § 15A-955 and challenges the array 
of the grand jury on the ground the foreman was chosen in a 
racially discriminatory manner. The motion alleged that defendant 
was black and the grand jury foreman was white. The motion 
acknowledged that under N.C.G.S. § 15A-952 it should have been 
filed at or before arraignment where, as here, the arraignment 
was held before the session of court at which trial was calendared. 
The motion asked, pursuant to the statute, that the trial judge 
grant relief from the untimely filing and grant defendant a hearing. 


The motion was based on our decisions in State v. Cofteld, 
320 N.C. 297, 357 S.E.2d 622 (1987) (Cofield I) and State v. Cofield, 
324 N.C. 452, 379 S.E.2d 834 (1989) (Cofield II). 


In Cofield I we held that racial discrimination in the selection 
of the grand jury foreman violates both the North Carolina and 
United States Constitutions and is a sufficient ground to dismiss 
an indictment returned by that grand jury and to vitiate any ver- 
dict and judgment entered against defendant pursuant to that in- 
dictment. Defendant, of course, remains subject to the State's power 
to reindict. We also held that a defendant makes out a prima 
facie case of racial discrimination by showing either that the selec- 
tion process was not racially neutral or that for a substantial period 
of time relatively few blacks served as grand jury foremen when 
blacks were substantially represented as grand jury members. 


In Cofteld IT we held as follows: 


A method of selecting a grand jury foreman that meets 
the racially neutral standard must ensure that all grand jurors 
are considered by the presiding judge for his selection and 
that his selection be made on a racially neutral basis. 
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Because we have for the first time interpreted our state 
Constitution to require that, in meeting the racially neutral 
standard for selecting the foreman of the grand jury, the trial 
judge must consider all the grand jurors, our holding in that 
regard will apply only to this case and cases in which the 
indicting grand jury's foreman is selected after the certifica- 
tion date of this opinion. 


324 N.C. at 460, 379 S.E.2d at 839. Cofield II was certified on 
28 June 1989. The foreman of the grand jury indicting defendant 
having been selected before the indictments were returned, the 
selection obviously occurred before certification of Cofield II and 
well after our decision in Cofteld I. 


The trial court denied defendant’s Cofield motion on two 
grounds. The first was that the principle set out in Cofteld II 
applies prospectively only to cases in which the grand jury foreman 
was selected after the certification date of the opinion. The second 
ground was that defendant’s failure to move to dismiss at or before 
arraignment waived, under N.C.G.S. § 15A-952, his right to make 
the motion. 


The trial court nevertheless permitted defendant to enter for 
the record evidentiary support for his motion. Defendant offered 
the testimony of the Clerk of Superior Court of Brunswick County, 
Hon. Diana Morgan, which tended to show as follows: 


According to Division of Motor Vehicles records, the racial 
composition of licensed drivers in Brunswick County over eighteen 
years old is 14.7 percent black and 84.69 percent white. The Clerk 
thought these records were a good reflection of the racial composi- 
tion of the county. The Clerk’s opinion was that the racial composi- 
tion of Brunswick County grand juries over the last ten to fifteen 
years reflected that of the county. The Clerk said that after Cofield 
I the presiding judge had not selected grand jury foremen upon 
recommendation of various court personnel, as had been the prior 
custom. Rather, since Cofield I presiding judges had asked the 
grand jury itself to recommend a foreman and the judges appointed 
whomever was so recommended. New foremen are selected every 
six months. During the last 15 years two blacks have served as 
foremen of the Brunswick County Grand Jury. The last black foreman 
served July 1979 to December 1979. The Clerk was “virtually 
positive” that the foreman of the grand jury which indicted defend- 
ant was chosen by the post-Cofield I method. 
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Defendant's evidence thus tended to show that over the past 
fifteen years seven percent of grand jury foremen had been black 
when blacks had made up approximately fifteen percent of grand 
jury membership. It also tended to show that the foreman of the 
indicting grand jury was recommended by the grand jury itself 
and the presiding judge followed the recommendation. 


The trial court erred in summarily denying defendant’s Cofield 
motion on the ground that the rule in Cofteld II operated prospec- 
tively. The Cofield IJ rule is that to have a racially neutral selection 
process the appointing judge must give equal consideration to all 
eligible members of the grand jury in determining whom to select 
as foreman. This rule operates, as the case plainly holds and as 
the trial court recognized, only prospectively. The principles 
announced in Cofield I, however, were fully applicable to de- 
fendant’s motion. Had his motion been timely filed, he would 
have been entitled to a hearing to determine whether there was 
in fact racial discrimination in the selection of the indicting grand 
jury foreman. 


[2] There is, however, no error in the trial court’s summary denial 
of defendant's Cofield motion on the ground that it was not timely 
filed. The motion was a challenge to the grand jury array within 
the meaning of N.C.G.S. § 15A-955(1), and was expressly made 
pursuant to that statute. “A motion to dismiss or quash an indict- 
ment because of an irregularity in the selection of the grand jury 
is now governed by G.S. 15A-955.” State v. Duncan, 30 N.C. App. 
112, 114, 226 S.E.2d 182, 184, disc. rev. denied, 290 N.C. 779, 229 
S.E.2d 34 (1976). More specifically, we analyzed the timeliness of 
a Cofield motion under the time limit requirements of N.C.G.S. 
§ 15A-952(b)(4) in State v. Robinson, 327 N.C. 346, 361, 395 S.E.2d 
402, 411 (1990), assuming that the motion was filed pursuant to 
N.C.G.S. § 15A-955(1). Under N.C.G.S. § 15A-952(b)(4), motions made 
pursuant to N.C.G.S. § 15A-955 are subject to the time limits of 
N.C.G.S. § 15A-952(c), which provides: 


(c) Unless otherwise provided, the motions listed in subsec- 
tion (b) must be made at or before the time of arraignment 
if arraignment is held prior to the session of court for which 
the trial is calendared. If arraignment is to be held at the 
session for which trial is calendared, the motions must be 
filed on or before five o’clock P.M. on the Wednesday prior 
to the session when trial of the case begins. 
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N.C.G.S. § 15A-952(c) (1988). Subsection (e) provides: 


(e) Failure to file motions listed in subsection (b) within 
the time required constitutes a waiver of the motion. The 
court may grant relief from any waiver except failure to move 
to dismiss for improper venue. 


N.C.G.S. § 15A-952(e) (1988). 


Here the Certificate of Arraignment shows that defendant 
was allowed twenty-one days to file motions. He failed to file his 
Cofield motion within that period. This delay waived his right 
to file the motion under the statute and rebuts any “presumption 
against waiver by a defendant charged with a crime of fundamental 
constitutional rights” in which courts must otherwise indulge. State 
v. Covington, 258 N.C. 501, 504, 128 S.E.2d 827, 829 (1963). 


The trial court, by denying defendant’s motion on the ground 
it was not timely filed under the statute, also denied by implication 
defendant’s request that it grant relief from the waiver as the 
statute permits. We find no error in this ruling. The statute does 
not require that such relief be given, and it sets no standards 
for determining when to grant relief. It says simply that ‘[t]he 
court may grant relief.” N.C.G.S. § 15A-952(e) (1988) (emphasis add- 
ed). Under these circumstances we hold, as the Court of Appeals 
has already held, that whether to grant relief is a matter within 
the trial court’s discretion. State v. Wilson, 57 N.C. App. 444, 
291 S.E.2d 830, disc. rev. denied, 306 N.C. 563, 294 S.E.2d 375 (1982). 


The trial court’s denial of defendant’s request that it grant 
relief from defendant’s waiver, under the circumstances here, was 
a decision well within the trial court’s discretion. Defendant was 
clearly allowed twenty-one days after arraignment to file pretrial 
motions. He waited some five months before filing his Cofield mo- 
tion the week before trial was to begin. The motion came far 
too late in the process to be a fair candidate for relief from the waiver. 


For the reasons stated we hold the trial court did not err 
in denying defendant’s motion to dismiss the indictments. 


IT. 


[3] Defendant next contends the trial court erred in denying de- 
fendant’s timely motion to dismiss the charge of first-degree arson. 
Defendant argues the State failed to produce sufficient evidence 
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to establish the building was occupied by a living person when 
the arson occurred. 


In ruling on a motion to dismiss, the trial court must consider 
all the evidence admitted in the light most favorable to the State, 
giving the State the benefit of every reasonable inference that 
might be drawn therefrom, and it must decide whether there is 
substantial evidence of each element of the offense charged. State 
v. Brown, 310 N.C. 563, 566, 313 S.E.2d 585, 587 (1984). “Substantial 
evidence is such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.” Jd. “If there is any 
evidence that tends to prove the fact in issue or that reasonably 
supports a logical and legitimate deduction as to the existence 
of that fact and does not merely raise a suspicion or conjecture 
regarding it, then it is proper to submit the case to the jury.” 
State v. Artis, 325 N.C. 278, 301, 384 S.E.2d 470, 483 (1989), judg- 
ment vacated on other grounds, --- U.S. ---, 108 L. Ed. 2d 604 (1990). 


The common law definition of arson, in force in this state, 
is “‘the willful and malicious burning of the dwelling house of 
another person.” State v. Allen, 322 N.C. 176, 196, 367 S.E.2d 
626, 636 (1988) (quoting State v. Vickers, 306 N.C. 90, 100, 291 
S.E.2d 599, 606 (1982)). Because “the main purpose of common 
law arson is to protect against danger to those persons who might 
be in the dwelling house which is burned,” State v. Jones, 296 
N.C. 75, 77, 248 S.E.2d 858, 860 (1978), the codification of this 
offense for punishment purposes distinguishes between a dwelling 
house that is occupied and one that is not: 


There shall be two degrees of arson as defined at the 
common law. If the dwelling burned was occupied at the time 
of the burning, the offense is arson in the first degree and 
is punishable as a Class C felony. If the dwelling burned was 
unoccupied at the time of the burning, the offense is arson 
in the second degree and is punishable as a Class D felony. 


N.C.G.S. § 14-58 (1986). The crime of arson is consummated by 
the burning of any part of the house; and a burning occurs when 
there is charring, that is, when wood is reduced to coal and its 
identity changed, but not when it is merely scorched or discolored 
by the heat. State v. Oxendine, 305 N.C. 126, 129, 286 S.E.2d 546, 
D47 (1982). 


The State’s evidence in support of the offense of first-degree 
arson tended to show as follows: 
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Defendant recounted in his pretrial statement offered against 
him at trial that he had poured kerosene throughout the building 
and had “lit a fire in the bedroom area of the building.” When 
defendant left, the victim was “still alive and breathing.” Defendant 
told one witness that the building had not burned when doused 
with kerosene, so he got his girlfriend “to go back with him to 
get some gas.” Defendant returned with a gallon of gasoline, poured 
it in the bedroom and kitchen area of the building, ignited it, 
and left. Investigators discovered burned areas on part of the porch 
roof and around the window and door frame in addition to burned 
furnishings. The pathologist who examined the victim’s body testified 
that it contained a potentially lethal fifty percent saturation of 
carbon monoxide, caused by smoke inhalation. The pathologist con- 
cluded the victim had been alive while the fire was burning and 
generating carbon monoxide because of the significant quantity 
inhaled. 


We hold this evidence supports the elements of first-degree 
arson. From it a jury could reasonably infer that the victim, while 
living, inhaled quantities of smoke containing carbon monoxide from 
the same fire that caused the charring of the window and door 
frames. Ii a reasonable inference of defendant’s guilt can be drawn 
from evidence that is not merely speculative, but real and substan- 
tial, “then it is the jury’s decision whether such evidence convinces 
them beyond a reasonable doubt of defendant’s guilt.” State v. 
Irwin, 304 N.C. 98, 98, 282 S.E.2d 439, 443 (1981). We conclude 
the trial court did not err in denying defendant’s motion to dismiss 
the charge of first-degree arson. 


IIT. 


[4] Defendant also assigns error to the trial court’s failure to 
dismiss the kidnapping charge. He argues the State presented in- 
sufficient evidence of a restraint separate from that inherent in 
the armed robbery; therefore, he cannot be convicted of both crimes 
under the principle first announced in State v. Fulcher, 294 N.C. 
508, 523, 243 S.E.2d 338, 351 (1978), and followed in State v. Irwin, 
304 N.C. 93, 282 S.E.2d 489. 


The offense of kidnapping, defined by statute, provides in per- 
tinent part: 


(a) Any person who shall unlawfully confine, restrain, or remove 
from one place to another, any other person 16 years of age 
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or over without the consent of such person... shall be guilty 
of kidnapping if such confinement, restraint or removal is for 
the purpose of: 


(2) facilitating the commission of any felony or facilitating 
flight of any person following the commission of a felony. 


N.C.G.S. § 14-39 (1986). In Irwin, this Court interpreted the statute 
to mean that “it was not the legislature’s intent in enacting G.S. 
14-39(a) to make a restraint which was an inherent, inevitable ele- 
ment of another felony, such as armed robbery or rape, a distinct 
offense of kidnapping thus permitting conviction and punishment 
for both crimes.” State v. Irwin, 304 N.C. at 102, 282 S.E.2d at 446. 


In accord with these cases the trial court submitted the offense 
of kidnapping to the jury on the theory that defendant unlawfully 
restrained the victim by binding his hands and feet for the purpose 
of facilitating the commission of armed robbery, and it informed 
the jury of the State’s burden to prove this restraint was independ- 
ent of any restraint inherent in the offense of armed robbery. 
Defendant now contends the State failed to carry this burden. 


In State v. Irwin, this Court said the defendant’s forcing the 
victim to move to the back of the store at knifepoint was “an 
inherent and integral part of the attempted armed robbery,’ 304 
N.C. at 108, 292 S.E.2d at 446, because the journey was necessitated 
by the defendant’s objective that the victim obtain drugs by going 
to the prescription counter at the back of the store and opening 
the safe. We held the victim’s removal was “a mere technical aspor- 
tation and insufficient to support conviction for a separate kidnap- 
ping offense.” /d. 


In Fulcher the victims were forced to lie on a bed and their 
hands were bound behind their backs with tape. They were then 
each compelled to commit an act of oral sex upon the person of 
the defendant. We held that, once the victims’ hands were bound 
and their submission procured by the defendant’s threat to inflict 
serious injury upon them with a deadly weapon, this having been 
accomplished to facilitate the commission of the felony of crime 
against nature, “the crime of kidnapping was complete, irrespective 
of whether the then contemplated crime against nature ever oc- 
curred.” 294 N.C. at 524, 243 $.E.2d at 352. “The restraint of each 
of the women was separate and apart from, and not an inherent 
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incident of, the commission upon her of the crime against nature, 
though closely related thereto in time.” Zd. 


The key question here is whether the kidnapping charge is 
supported by evidence from which a jury could reasonably find 
that the necessary restraint for kidnapping “exposed [the victim] 
to greater danger than that inherent in the armed robbery itself, 
... for] is... subjected to the kind of danger and abuse the 
kidnapping statute was designed to prevent.” State v. Irwin, 304 
N.C. at 108, 292 S.E.2d at 446. 


On its facts this case is more like Fulcher than like Irwin. 
Defendant bound his victim twice. In his statement defendant said 
he first threatened the victim with a gun, then forced him to lie 
on his stomach and tied his hands behind his back. This restraint 
was sufficient to enable defendant to search the office and adjoining 
apartment for money. At this point defendant returned and asked 
the victim if he had any more money. The victim responded he 
did not. Defendant then secured the victim’s feet to his hands, 
rendering him utterly helpless, and shot him. He then continued 
his search for money. 


We hold that all the restraint necessary and inherent to the 
armed robbery was exercised by threatening the victim with the 
gun. When defendant bound the victim's hands and feet, he “ex- 
posed [the victim to a] greater danger than that inherent in the 
armed robbery itself.” Jd. This action, which had the effect of 
increasing the victim's helplessness and vulnerability beyond the 
threat that first enabled defendant to search the premises for money, 
constituted such additional restraint as to satisfy that element of 
the kidnapping crime. 


IV. 


[5] Defendant next asserts the trial court erred in not instructing 
the jury on false imprisonment as a lesser included offense of 
first-degree kidnapping. 


The difference between kidnapping and the lesser included 
offense of false imprisonment is the purpose of the confinement, 
restraint, or removal of another person: the offense is kidnapping 
if the purpose of the restraint was to accomplish one of the purposes 
enumerated in the kidnapping statute. State v. Whitaker, 316 N.C. 
515, 520, 342 S.E.2d 514, 518 (1986). The kidnapping indictment 
here alleged defendant unlawfully confined and restrained Darwin 
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Freeman “for the purpose of facilitating the commission of a felony, 
to wit: Armed Robbery, First Degree Arson and Murder.” “When 
an indictment for kidnapping alleges an intent to commit a par- 
ticular felony, the State must prove the particular intent alleged.” 
Id. at 519, 342 S.E.2d at 517. Intent is a condition of the mind 
ordinarily susceptible of proof only by circumstantial evidence. 
Evidence of a defendant’s actions following restraint of the victim 
is some evidence of the reason for the restraint. E.g., State v. 
Gray, 322 N.C. 457, 461, 368 S.E.2d 627, 629 (1988). See also State 
v. Peacock, 313 N.C. 554, 559, 330 S.E.2d 190, 193 (1985). 


At the close of the evidence, the State elected to submit to 
the jury only the underlying felony of armed robbery as the basis 
for the kidnapping charge.’ Defendant argues the evidence did 
not point unerringly to restraint for the purpose of facilitating 
armed robbery; he says it points as strongly to restraint for 
the purposes of facilitating the commission of arson or mur- 
der. The key, defendant argues, is defendant's intent at the time 
of the restraint. 


The crux of the question whether the lesser included offense 
of false imprisonment should have been submitted to the jury is 
‘whether ‘there was evidence from which the jury could have con- 
cluded that the defendant, although restraining ... the victim, 
[did so] for some purpose other than... to commit’ ” armed robbery. 
State v. Whitaker, 316 N.C. at 520-21, 342 S.E.2d at 518 (quoting 
State v. Lang, 58 N.C. App. 117, 118-19, 293 S.E.2d 255, 256, cert. 
denied, 306 N.C. 747, 295 S.E.2d 761 (1982)). In Whitaker, this 
Court held it was error not to instruct the jury on the lesser 
included offense of false imprisonment and ordered a new trial.” 








1. Had the State not made this election, it would have been permitted to 
rely on all three felonies alleged in the indictment, alternatively or conjunctively, 
to sustain a kidnapping conviction. Having alleged all three as purposes of the 
restraint, the State needed to have proved only one, but it need not have elected 
which one before submission of the case to the jury. Then, only if there was 
evidence of some other underlying felony not alleged, or the evidence of the underly- 
ing felonies alleged was equivocal, as purposes of the restraint, would the lesser 
included offense of false imprisonment have to be submitted. See State v. Whitaker, 
316 N.C. 515, 342 S.E.2d 514; see also infra note 2. 


2. In Whitaker, the indictment, unlike in the instant case, alleged only rape 
as being the purpose of the restraint. Thus, the State in Whitaker was bound 
to prove that rape was the purpose of the restraint. Since there was evidence 
that other crimes not alleged in the indictment might have been the purpose 
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The evidence here [did] not so unerringly point to a pur- 
pose to rape the victim as to preclude the jury from reasonably 
finding defendant guilty of the lesser included offense of false 
imprisonment. Left to its own devices after having been in- 
structed fully on all pertinent law in the case, the jury reasonably 
could have inferred from defendant’s statement and acts that 
he did not intend to attempt to rape his victim, but intended 
only to commit some sexual offense short of attempted rape. 


Id, at 521, 342 S.E.2d at 518. 


In this case defendant’s actions following his restraint of the 
victim included murder and arson as well as armed robbery and 
are arguably some evidence that one of those offenses, rather than 
armed robbery, motivated the restraint. By contrast to Whitaker, 
however, other circumstances surrounding the kidnapping and the 
sequence of their occurrence demonstrate overwhelmingly that de- 
fendant was motivated throughout by an intent to rob. 


In his statement defendant recounted that he had first come 
to his employer’s office asking to borrow fifty dollars because his 
car was out of gas. When defendant said he had spent all his 
money on drugs, the victim refused to lend defendant money, but 
permitted defendant to borrow a company truck in order to find 
another loan source. Defendant drove to his own residence, picked 
up his .22-caliber rifle, and returned to his employer's office. Placing 
the gun out of sight, defendant told the victim he had not found 
another lender. The victim again refused to lend defendant money 
for drugs. At this point defendant. pretended to leave, reached 
around the door for his rifle, and re-entered, pointing the gun 
at the victim. After forcing the victim to the floor and securing 
his hands, defendant ransacked the office and adjoining apartment, 
taking more than one hundred dollars. He returned to the victim 
and asked him if he had any more money. When the victim said 
there was no more money in the building, defendant secured the 
victim’s feet to his hands and shot him in the head. He then con- 
tinued to search the premises for more money. During this time 
he could hear the victim continuing to breathe. Defendant then 
“decided to burn the building and attempt to hide any of the evidence” 
that he had been at the scene. He found kerosene in a storage 


of the restraint, the lesser included offense of false imprisonment was required 
to be submitted to the jury. See supra note 1. 
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shed and poured it throughout the building. The last time he saw 
the victim before he ignited the kerosene, the victim was still 
alive and breathing. 


We hold this evidence, considered in the light most favorable 
to defendant, State v. Whitaker, 316 N.C. at 518, 342 S.E.2d at 
516, indicates unerringly that defendant restrained the victim only 
for the purpose of facilitating the commission of armed robbery 
and for no other purpose. His decision to murder the victim and 
burn the premises came after the restraint underlying the kidnap- 
ping offense was complete. The trial court, therefore, did not err 
in not submitting the lesser included offense of false imprisonment. 


V. 


[6] Finally, defendant contends the trial court erred in the sen- 
tencing phase of his trial by failing to find in mitigation of offenses 
governed by the Fair Sentencing Act that defendant had aided 
law enforcement officers in the apprehension of other felons. We 
agree. 


Defendant was sentenced to fifty years for first-degree arson, 
for which the presumptive term is fifteen years; he was sentenced 
to forty years for robbery with a dangerous weapon, for which 
the presumptive term is twelve years; and he was sentenced to 
forty years for first-degree kidnapping, for which the presumptive 
term is twelve years. See N.C.G.S. § 15A-1340.4(f) (1988). The record 
fails to reflect that in determining defendant’s punishment for these 
crimes, the trial judge considered the statutory mitigating factor 
that defendant had “aided in the apprehension of another felon.” 
N.C.G.S. § 15A-1340.4(a)(2)(h) (1988). 


At defendant’s sentencing hearing, a narcotics officer for the 
Brunswick County Sheriff's Department testified that between 1985 
and 1988, defendant had been a paid informant, targeting and identi- 
fying known drug offenders for the Sheriff's Department. The 
officer estimated defendant had assisted in ten to twelve investiga- 
tions leading to ten arrests of drug users or dealers in Brunswick 
County. In addition, an officer with the Ocean Isle Police Depart- 
ment testified he had known defendant as an informant since 1976. 
He had used information given him by defendant about alcohol 
violations, stolen property, break-ins, and marijuana sellers and 
users through the last years of the 1970s and from 1984 through 
part of 1987. The officer estimated defendant's information had 
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led to the arrests of between twenty and twenty-five felons. The 
officer testified that in 1987 defendant had also helped with drug 
investigations in South Carolina. The officers’ testimony was 
uncontradicted. 


The Fair Sentencing Act obligates the trial court to consider 
every statutory aggravating and mitigating factor before imposing 
a sentence exceeding the presumptive term, and “specifically [to] 
list in the record each matter in aggravation or mitigation that 
he finds proved by a preponderance of the evidence.” N.C.G.S. 
§ 15A-1340.4(b) (1988). For a trial court to ignore uncontradicted, 
manifestly credible evidence of either an aggravating or a mitigating 
factor would render the Act’s requirement to consider the statutory 
factors meaningless and would contradict the objective that the 
punishment imposed take “ ‘into account factors that may diminish 
or increase the offender's culpability.’”’ State v. Gardner, 312 N.C. 
70, 72, 320 S.E.2d 688, 689 (1984) (quoting N.C.G.S. § 15A-1340.3 
(Supp. 1981) ). In order to give proper effect to the Fair Sentencing 
Act, when evidence of the existence of a statutory mitigating factor 
is both uncontradicted and manifestly credible, the trial court’s 
failure to find that factor must be deemed error. State v. Jones, 
309 N.C. 214, 220, 306 S.E.2d 451, 455 (1988). 


The position of a defendant arguing that the trial court erred 
in failing to find a mitigating factor proved by uncontradicted 
evidence is analogous to “asking the court to conclude that ‘the 
evidence so clearly establishes the fact in issue that no reasonable 
inferences to the contrary can be drawn,’ and that the credibility 
of the evidence ‘is manifest as a matter of law.’” State v. Jones, 
309 N.C. at 220, 306 S.E.2d at 455. In this case the uncontradicted 
testimony of the Ocean Isle police officer that defendant had helped 
him obtain the arrests of numerous individuals on felony charges 
is manifestly credible because “there are only latent doubts as 
to the credibility of oral testimony and the opposing party has 
‘failed to point to specific areas of impeachment and contradic- 
tions.” Id. (quoting Kidd v. Early, 289 N.C. 348, 370, 222 S.E.2d 
392, 410 (1976) ); accord State v. Cartwright, 81 N.C. App. 144, 
147, 343 S.E.2d 557, 559 (1986). Moreover, the officer’s testimony 
was corroborated by evidence of similar aid to Brunswick County 
narcotics officers and to law enforcement officers in South Carolina. 


We hold, therefore, that the trial court erred in imposing 
sentences in excess of the presumptive terms for each noncapital 


IN THE SUPREME COURT 215 


STATE ex REL. UTILITIES COMM. v. PUBLIC STAFF 
[331 N.C. 215 (1992)] 


offense without finding and considering the mitigating factor that 
defendant had “aided in the apprehension of another felon.” N.C.G.S. 
§ 15A-1340.4(a)(2)h) (1988). For this error defendant is entitled to 
be resentenced for all offenses except the murder. 


No error in the trial; remanded for a new sentencing hearing. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


STATE OF NORTH CAROLINA EX REL. UTILITIES COMMISSION; anpb 
DUKE POWER COMPANY (APPLICANT) v. PUBLIC STAFF, NORTH 
CAROLINA UTILITIES COMMISSION (APPELLANT) AND LACY H. 
THORNBURG, ATTORNEY GENERAL; AND CITY OF DURHAM (Cross- 
APPELLANTS) 


No. 416A89 
(Filed 22 April 1992) 


1. Utilities Commission § 41 (NCI3d)— power company rates — 
rate of return on common equity — increment for future stock 
issuance costs—absence of support in record 

The Utilities Commission’s inclusion of a 0.1% increment 
in a power company’s rate of return on common equity to 
cover future financing, or stock issuance, costs was not sup- 
ported by substantial evidence in view of the whole record 
where there was no evidence that the company intended to 
issue stock in the near future. 


Am Jur 2d, Public Utilities §§ 133, 189-193. 


2. Utilities Commission § 41 (NCI3d)— power company rates— 
rate of return on common equity—improper considerations 
The Utilities Commission’s approved rate of return of 13.2% 

on Duke Power Company’s common equity was affected by 
improper considerations and not otherwise supported by 
substantial evidence in the record as a whole where the only 
evidence in the record supporting a rate of return higher than 
13% was an unreliable risk premium study; the Commission 
improperly considered the rates of return on equity allowed 
AT&T by the Commission and allowed electric utilities in five 
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other states by their state regulatory commissions when there 
was nothing in the record to show that the equity return 
requirement for any of those utilities was comparable to that 
of Duke; the Commission was improperly concerned about an 
“extreme fluctuation” between the rate of return allowed in 
Duke’s last general rate case and that allowed in the present 
case; and the Commission improperly considered the effect 
of leveling costs Duke will incur from payments Duke makes 
to owners of the Catawba Nuclear Station. 


Am Jur 2d, Public Utilities §§ 133, 189-193. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL pursuant to N.C.G.S. § 7A-29(b) from a final order 
of the North Carolina Utilities Commission entered 10 March 1989. 
Heard in the Supreme Court 9 April 1990. 


Duke Power Company, by Steve C. Griffith, Jr.. Senior Vice 
President and General Counsel; Ellen T. Ruff, Deputy General 
Counsel; and Ronald L. Gibson, Associate General Counsel; and 
Kennedy Covington Lobdell & Hickman, by Clarence W. Walker 
and Myles E. Standish, for applicant-appellee Duke Power Company. 


Public Staff, by James D. Little and David T. Drooz, Staff 
Attorneys, for appellant Public Staff. 


Lacy H. Thornburg, Attorney General, by Karen E. Long, 
Assistant Attorney General, and City of Durham, by W. I. Thornton, 
Jr., City Attorney, and Carolyn J. Joyner, Assistant City Attorney, 
for cross-appellants. 


EXUM, Chief Justice. 


This is the second appeal from the Commission’s order grant- 
ing a rate increase to Duke Power Company (Duke). On the first 
appeal, State ex rel. Utilities Comm. v. Public Staff, 322 N.C. 
689, 370 S.E.2d 567 (1988), this Court held the Commission failed 
to include in its order “material factual findings sufficient in detail 
to permit meaningful review of its conclusion that 13.4% is a fair 
return on common equity.” 322 N.C. at 699, 370 S.E.2d at 578. 
More specifically, the Court held that required factual findings 
were missing on the extent to which the Commission included 
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in its approved rate of return on common equity an increment 
designed to cover purported future financing, or stock issuance, 
costs (costs of issuing common stock) and whether and to what 
extent it included an increment to protect Duke’s shareholders 
against dilution of their investment should Duke be required, dur- 
ing unfavorable market conditions, to issue common stock below 
book value. Duke’s witness, Dr. Charles Olson, referred to these 
increments, respectively, as “financing costs” and “down-market”’ 
adjustments to what would otherwise be an appropriate equity 
rate of return. We concluded that the Commission erred in approv- 
ing a 13.4% rate of return on common equity, in part because 
it omitted these findings. 


In addition to directing the Commission on remand “to support 
its conclusion on [the proper rate of return on common equity] 
with specific findings as to its treatment of financing costs and 
down market protection,’ we charged the Commission “to recon- 
sider the proper rate of return on Duke's common equity in light 
of this opinion.” We said, “The Commission may make such other 
findings of material facts in support of its conclusion on this issue 
as it deems appropriate.” Jd. at 701, 370 S.E.2d at 574. We now 
examine whether in its new order on remand underlying evidence 
supports the findings and the findings support the Commission's 
revised conclusion regarding the appropriate rate of return on Duke's 
common equity. 


On remand, the Commission reassessed the evidence and issued 
new findings of fact and conclusions. It concluded 13.2% was a 
fair rate of return on Duke’s common equity. The Commission’s 
new order makes clear that there is no increment included in the 
new rate of return for protection of shareholders against stock 
issuance in “down-market” conditions. It also makes clear that there 
is a 0.1% increment in the new rate of return to cover future 
financing, or stock issuance, costs. The Commission’s new order 
provides the necessary specificity lacking in its previous order 
with regard to these increments. We are now in a position to 
review (1) whether the Commission erred in including the 0.1% 
increment in its approved 13.2% rate of return on common equity 
and (2) whether this approved rate of return is supported by “material 
factual findings sufficient in detail to permit meaningful appellate 
review of its conclusion.” State ex rel. Utilities Comm. v. Public 
Staff, 322 N.C. at 699, 370 S.E.2d at 573. 
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We now hold that the Commission’s inclusion of this “stock 
issuance” increment is not supported by substantial evidence in 
view of the whole record. Further, we hold the whole record fails 
to support the Commission’s approved rate of return of 13.2% 
on Duke’s common equity. For these reasons, we vacate the Com- 
mission's order setting a 13.2% rate of return on common equity 
and remand the matter to the Commission for further proceedings 
consistent with this opinion. 


I. 


The evidence presented to the Commission in hearings held 
between 3 September and 24 September 1986 is detailed in State 
ex rel. Utilities Comm. v. Public Staff, 322 N.C. at 693-98, 370 
S.E.2d at 570-72. This evidence includes the prefiled testimony 
and updated oral testimony of three expert witnesses. Briefly 
summarized: 


Dr. Charles E. Olson presented the results of a Duke-specific 
DCF (discount cash flow methodology) study,’ which indicated to 
him a return requirement of 11.9% to 12.4%. To this recommended 
rate of return Dr. Olson made two upward adjustments: one for 
future financing costs and one for possible future “down-market” 
conditions. Dr. Olson valued each adjustment at 0.5%, for a total 
upward adjustment of 1.0%. Dr. Olson “checked” these results 
with two other studies—a DCF study of comparable electric utili- 
ties and a “risk premium study.’” These suggested return re- 
quirements of 12.5% to 13% and 13.85%, respectively, also factored 
upward for financing costs and “down-market” considerations. After 
making some other adjustments to the return suggested by his 
Duke-specific DCF study, he ultimately recommended a rate of 
return on equity between 13.5% and 14.0%. 


Public Staff witness George T. Sessoms also presented a Duke- 
specific DCF study, which indicated an investor return of 11.5% 
to 12.3%. This was supplemented by a DCF study of comparable 
utilities, which suggested a 12.0% to 12.9% investor return re- 
quirement. Together, these figures supported an investor return 
requirement of 12.3%, which included a weighted average financing 


1. This method determines the proper rate of return by adding to the common 
stock's current yield a rate of increase investors expect to occur over time. State 
ex rel. Utilities Comm. v. Public Staff, 322 N.C. at 693-94, 370 S.E.2d at 570. 


2. See n. 5, infra, for an explanation of this study. 
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expense factor of 0.1%, based upon Duke's actual, historical costs 
of issuing new common equity shares between 1976 and 1985. 


The Attorney General’s witness, Dr. John W. Wilson, recom- 
mended a return for common equity of 11%, based on a DCF 
model that includes the historical growth rates of seventy-nine 
electric utilities, including Duke. He made no adjustment for stock 
issuance costs. 


The Commission originally concluded Duke should be permit- 
ted a 13.4% rate of return on its common equity. The Commission 
recited the testimony of witnesses Olson, Sessoms, and Wilson 
in support of this conclusion. The Commission said the rate of 
return included some increment for financing costs, but it did not 
quantify this increment; and it did not state whether the 13.4% 
figure included a “down-market” increment. 


On the first appeal this Court noted the Commission’s ap- 
proved 13.4% rate of return was identical to the return suggested 
by Dr. Olson’s Duke-specifice DCF study (12.4%) upwardly adjusted 
1.0% for financing costs and “down-markets.” We further noted 
the absence of any indication whether the Commission included 
a down-market increment in that rate of return. We approved Chair- 
man Wells’ observation that “ordinarily ‘it is not the responsibility 
of the ratepayers to protect investors: from swings in the 
marketplace,” id. at 699, 370 S.E.2d at 573, and expressly disap- 
proved inflating rate of return estimates with “down-market” in- 
crements. We also questioned the Commission’s failure to quantify 
the financing costs increment which it concededly had used in its 
approved rate of return. Prompted by the statement of Duke's 
chairman, Mr. Lee, that “the company’s ‘present expectation is 
that we will be back into the capital markets for new funds in 
about three to four years,” id. at 700, 370 S.E.2d at 574, the 
only evidence in the record on the probability of Duke's issuing 
new stock, we noted the record included no evidence that Duke 
would issue any new stock sooner than three or four years from 
the time of the hearing. We then said: 


[T]he record reveals that both Dr. Olson, testifying for Duke, 
and Mr. Sessoms, for the Public Staff, adjusted the rate of 
return derived from their DCF studies to account for future 
financing costs. The adjustments they suggested, however, .5% 
and .1% respectively, differ widely and amount to a significant 
difference to ratepayers. A .5% financing cost adjustment will 
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increase rates by $21.2 million annually, while a .1% increase 
will cost ratepayers only $4.2 million annually. 


We find nothing in the record which supports a $21.2 
million annual adjustment for financing costs. The record shows 
that over the entire period of 1975-1985 the total cost of Duke’s 
new stock issues was only $16.1 million. The average cost 
per issue was approximately $3.2 million. The only reference 
in the record to Duke’s plans to issue stock in the future 
was the statement of its Chairman, Mr. Lee, that the com- 
pany’s “present expectation is that we will be back into the 
capital markets for new funds in about three or four years.” 


Id. at 701, 370 S.E.2d at 574. 


On remand, the Commission rectified its error of law with 
regard to the inclusion of a down-market factor. The Commission 
stated this factor had not affected the 13.4% rate approved in 
its original order and did not affect the 13.2% revised rate. The 
Commission also revealed in its new order that its originally ap- 
proved rate of return on common equity of 13.4% “erroneously 
included and reflected an allowance for financing costs of up to 
0.3%.” The Commission stated: 


The record in this case will not support a financing cost or 
issuance adjustment in excess of 0.1%. We base our decision 
to allow an adjustment of 0.1% on the testimony of Public 
Staff witness Sessoms concerning his calculation and use of 
a weighted average selling expense factor of 0.1%. 


The Commission acknowledged this Court’s observation that a 0.1% 
financing cost adjustment would provide annual revenues that would 
“more than compensate investors for the cost of issuance of new 
common stock,” id., and concluded that the adjustment on equity 
rate of return for future stock issuance costs should be no more 
than 0.1%. It accordingly revised its authorized rate of return 
on equity downward by 0.2% to 13.2%. 


The Commission’s findings are conclusive if supported by 
substantial evidence in view of the whole record, N.C.G.S. § 62-94 
(1989), and not affected by an error of law, Utilities Comm. v. 
Telephone Co., 281 N.C. 318, 360, 189 S.E.2d 705, 732 (1972). Such 
findings so supported provide the basis for the exercise of the 
Commission’s expert judgment. 
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II. 


[1] We first conclude the Commission's inclusion of a 0.1% incre- 
ment for purported future financing costs in its approved rate 
of return on common equity, notwithstanding the testimony of Mr. 
Sessoms, is not based upon substantial evidence in view of the 
whole record. On the first appeal of this case, we questioned whether 
the record supported any adjustment whatever in the rate of return 
for purported future stock issuance, or financing, costs.2 We 
said: 


Since zo evidence was introduced that Duke intends to issue 
new stock for the next three or four years, and because there 
was no evidence regarding the probable cost of a prospective 
issuance, we question whether the record supports any financ- 
ing cost adjustment. 


State ex rel. Utilities Comm. v. Public Staff, 322 N.C. at 700, 
370 S.E.2d at 574 (emphasis added). We are now satisfied, for the 
reasons alluded to in our first opinion, that the record supports 
no such adjustment in the common equity rate of return. 


Inclusion of such an adjustment, on this record, violates the 
statutory requisite that “the Commission shall fix such a rate of 
return ...as will enable the public utility by sound management 
to produce a fair return for its shareholders, considering changing 
economic conditions and other factors, as they then exist.” N.C.G.S. 
§ 62-133(a)4) (1989). Mr. Sessoms did recommend a 0.1% upward 
increment in the return on equity, apparently basing this increment 
on what he found to be Duke’s historical stock issuance cost, the 
frequency of these past issuances and the assumption that such 
issuances would probably occur at some time in the future. Duke's 
Chairman, Mr. Lee, however, made it clear that Duke had no “pres- 
ent expectation” to issue capital stock in the immediate future. 
As we noted on the first appeal, a 0.1% upward increment in 
Duke's rate of return on common equity costs ratepayers $4.2 million 
annually in additional rates. Historically, Duke’s average costs per 
issuance of stock was $3.2 million. In light of the whole record 
on this issue, particularly the absence of any evidence that Duke 
intended to issue stock in the immediate future, there is simply 
no substantial evidentiary support for the Commission’s addition 





3. Dr. Wilson’s recommended rate of return of 11%, for example, included no 
adjustment for this factor. 
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of a 0.1% increment to Duke’s rate of return on common equity 
to cover future stock issuance costs.‘ 


Yi. 


[2] Second, we conclude the rate of return on Duke’s common 
equity approved by the Commission, even absent adjustments for 
“down-market” and stock issuance costs, is not supported by substan- 
tial evidence in the record as a whole. 


The Utilities Commission is charged by statute to fix such 
a rate of return on the cost of a utility’s property 


as will enable the public utility by sound management to pro- 
duce a fair return for its shareholders, considering changing 
economic conditions and other factors, as they then exist, to 
maintain its facilities and services in accordance with the 
reasonable requirements of its customers in the territory covered 
by its franchise, and to compete in the market for capital 
funds on terms which are reasonable and which are fair to 
its customers and to its existing investors. 


N.C.G.S. § 62-133(b)(4) (1989). See also State ex rel. Utilities Comm. 
v. Public Staff, 322 N.C. at 697, 370 S.E.2d at 572. This Court 
has emphasized that “the primary purpose of Chapter 62 of the 
General Statutes is not to guarantee to the stockholders of a public 
utility constant growth in the value of and in the dividend yield 
of their investment, but is to assure the public of adequate service 
at a reasonable charge.” State ex rel. Utilities Comm. v. General 
Telephone Co., 285 N.C. 671, 680, 208 S.E.2d 681, 687 (1974). The 
legislative intent of these provisions is that the Commission “fix 
rates as low as may be reasonably consistent with the requirements 
of the Due Process Clause of the Fourteenth Amendment to the 
Constitution of the United States, those of the State Constitution, 
Art. I, § 19, being the same in this respect.” State ex rel. Utilities 
Comm. v. Duke Power Co., 285 N.C. 377, 388, 206 S.E.2d 269, 
276 (1974). 


The rate of return on common equity is one of several com- 
ponents the Commission must consider in determining an appropriate 
overall rate of return for a utility. Among these components, however, 


4, It is not necessary on this appeal for us to consider the interesting question 
whether the costs of issuing stock should be included as an operating expense 
rather than as an adjustment to the annual rate of return on common equity. 
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this rate of return is “the most difficult to determine and becomes 

.. essentially a matter of judgment based on a number of factual 
considerations which vary from case to case.” 322 N.C. at 697, 
370 S.E.2d at 572. This determination is extremely important because 
‘it is the most expensive form of capital accumulation, which ex- 
pense is ultimately borne by the rate payer, and it is the most 
heavily weighted in arriving at the overall return.” Id. at 697-98, 
370 S.E.2d 572. For these reasons, the evidentiary underpinning 
for the Commission’s findings and whether the findings support 
its conclusion regarding this figure is critical to this Court’s review. 


Both the Commission’s original order and its order on remand 
disavow its reliance on any particular study or formula in its deter- 
mination of an appropriate rate of return on common equity. In 
support of its conclusion that an appropriate rate of return on 
equity is 13.2%, the Commission cites the same evidence it sum- 
marized in its original order (summarized except where quoted): 


1. The DCF studies of witnesses Olson, Sessoms, and Wilson. 
This methodology is “no more than a guide or channel to aid” 
the Commission’s “informed judgment.” “Market prices are only 
one of the many factors which should bear on the Commission's 
final judgment as to the fair rate of return.” The Commission 
noted recommendations based on these DCF studies varied widely, 
reflecting the wild fluctuation of stock prices in 1986. In discounting 
the value of these studies, the Commission stated: “When the 
mechanical application of arithmetic models produces results which 
fail to comport with experience and common sense, the judgment 
of the Commission becomes paramount.” This judgment is aided 
by such evidence in the record as testimony regarding takeover 
speculation, which distorted the price of Duke’s stock in 1986. 


2. Dr. Olson’s risk premium methodology, which produced a 
13.75% rate of return before adjustment for issuance costs and 
down markets.” 


3. The average return on equity allowed by five other state 
regulatory commissions to five electric utilities of 14.47%. 











5. This study was based on the premium equity capital received over long-term 
bond rates during 1974-1979. The Commission explained in its order that this data 
is useful because the premium equity investors require is based on the level of 
long-term interest rates, and, at the time of the hearing, long-term interest rates 
were comparable to interest rates prevailing during 1974-1979, rather than to in- 
terest rates prevailing subsequent to that period. 
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4. The 15% rate of return on common equity allowed by the 
Commission in July 1986 to AT&T Communications of the Southern 
States, Inc. [hereinafter AT&T]. 


5. A return of 14.5% recently allowed by the Virginia Corpora- 
tion Commission to the Virginia Electric and Power Company, a 
utility comparable to Duke “in many respects.” 


Other factors affecting the Commission’s conclusion included 
the Commission’s “opinion that as a general rule there should not 
be extreme fluctuations in the allowed return on common equity 
in fixing the rate of return.” A difference of 170 basis points® 
between the 14.9% rate of return allowed in Duke’s last rate case 
one year earlier and its allowed rate on remand of 13.2% “comes 
even closer to being an extreme adjustment” than the initial reduc- 
tion of 150 basis points in the Commission’s original order. The 
Commission also cited the effect of leveling the costs Duke will 
incur from payments Duke makes to owners of the Catawba Nuclear 
Station, saying this “somewhat increased Duke’s risk by requiring 
Duke to defer collection of substantial revenues.” 


The Public Staff argues that when the “down-market” and 
stock issuance increments are eliminated from the recommenda- 
tions of the expert witnesses Olson, Sessoms, and Wilson, there 
is no “competent, material and substantial evidence in view of 
the entire record as submitted,” N.C.G.S. § 62-94(b)(5) (1989), sup- 
porting the Commission’s approved rate of return on common equity 
of 13.2%. We agree. Under this standard of judicial review the 
court may not sustain the Commission’s findings because there 
is evidence in the record to support them; we must 


take into account whatever in the record fairly detracts from 
the weight of the [Commission’s] evidence. Under the whole 
evidence rule, the court may not consider the evidence which 
in and of itself justifies the [Commission’s] result, without tak- 
ing into account contradictory evidence or evidence from which 
conflicting inferences could be drawn. 


6. One hundred basis points represent one percentage point. 


7. In lieu of permitting Duke to recover costs of buying back capacity and 
energy from Catawba purchasers in current rates as payments are made, the 
Commission decided to “levelize” certain components of these costs in order to 
stabilize the expenses over time and to avoid “rate shock” to present customers. 
See State ex rel. Utilities Comm. v. Eddleman, 320 N.C. 344, 378-79, 358 S.E.2d 
339, 360-61 (1987). 
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Thompson v. Board of Education, 292 N.C. 406, 410, 233 S.E.2d 
538, 541 (1977). 


Viewing the record as a whole, we conclude, first, that certain 
findings supporting the 13.2% rate of return allowed by the Com- 
mission are not supported by the evidence; second, some findings, 
although supported by evidence, are not proper considerations in 
determining rates of return and do not support the rate of return 
conclusion. See State ex rel. Utilities Comm. v. Public Staff, 322 
N.C. at 7038, 370 S.E.2d at 576 (Court must determine whether 
there is substantial evidence, in view of the entire record, to sup- 
port the Commission’s findings, which, in turn, must support its 
conclusion). 


The only evidence in the record supporting a rate of return 
higher than 13% is Dr. Olson’s risk premium study, which sug- 
gested a rate of return of 13.75%. Its reliability is drawn into 
question, however, by Dr. Olson’s own testimony that this study, 
which he used merely as a “check” on his DCF studies, was “not 
as good as the DCF.” This evidence, in light of evidence to the 
contrary, is insufficient under the whole record test to support 
the rate of return approved by the Commission. 


The rates of return on equity allowed AT&T by the Commis- 
sion and allowed electric utilities in five other states by their state 
regulatory commissions similarly fail to support the Commission’s 
findings because there is nothing in the record to show that the 
equity return requirement for any of these utilities is comparable 
to Duke’s. 


The Commission’s concern about an “extreme fluctuation” be- 
tween the rate of return allowed in Duke's last general rate case 
and that allowed here, termed “gradualism” by Chairman Wells, 
while based on fact, is an improper consideration in determining 
rate of return. It has nothing to do with the Company’s existing 
cost of equity. See N.C.G.S. § 62-133(b)(4) (1989). It appears, like 
“down-market” factors, to arise from the Commission’s inappropriate 
desire “to protect investors from swings in market prices.” 322 
N.C. at 699, 370 S.E.2d at 573. 


The Commission's projection that leveling costs Duke will incur 
from payments to owners of the Catawba Nuclear Station will 
increase Duke's risk by compelling a deferred collection of revenue 
has no basis in the factual record. Whatever the risk, it is included 
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in the levelized payments; and it is a known risk, ordered in Duke's 
previous rate case, so the market has already accounted for it 
in pricing Duke’s stock. Thus it is accounted for in the witnesses’ 
DCF models, which incorporate market price. At the very least, 
as Commissioner Cook points out in her dissent, “i]t is not a certain- 
ty whether Duke’s risk is in fact increased at all.” There is no 
testimony and no other evidence that Duke’s risk has been in- 
creased by the levelized payments. 


We hold the Commission’s judgment in determining an allowed 
rate of return on Duke’s common equity of 13.2% was affected 
by improper considerations and is not otherwise supported by “com- 
petent, material and substantial evidence in view of the entire 
record as submitted.” N.C.G.S. § 62-94(b)(5) (1989). 


Our cases have recognized that the Utilities Commission is 
accorded some latitude generally in the exercise of its expertise 
and judgment in setting rates for regulated industries. See, e.g., 
Utilities Comm. v. Telephone Co., 281 N.C. 318, 371, 189 S.E.2d 
705, 739 (1972). Nothing we do here is intended to impinge on 
this doctrine. Neither the Commission nor this Court, however, 
operates in unfenced fields. Both are bound by the evi- 
dence before us. In this case we simply conclude, for the reasons 
stated, that in setting the rate of return on Duke’s common equity 
the Commission went beyond the boundaries established by the 
evidence. 


The Commission's order insofar as it authorizes a rate of return 
of 13.2% on Duke’s common equity is, for the reasons given, vacated. 
The case is remanded to the Commission for further proceedings 
consistent with this opinion. 


Vacated and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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STATE OF NORTH CAROLINA v. JOHN EDWARD BUTLER 


No. 361A91 
(Filed 22 April 1992) 


1. Searches and Seizures § 12 (NCI3d)— stop and frisk—drug 
corner — lawful— evidence admissible 


Evidence of defendant’s purchase of a .12 gauge shotgun 
from a pawnshop and testimony about statements defendant 
made to a Tampa, Florida officer were not inadmissible as 
the fruits of an illegal search and seizure under the North 
Carolina and United States Constitutions where defendant was 
seen in the midst of a group of people congregated on a corner 
known in Tampa as a “drug hole”; the officer had had the 
corner under daily surveillance for several months; the officer 
knew this corner to be a center of drug activity because he 
had made four to six drug related arrests there in the past 
six months; the officer was aware of other arrests there as 
well; defendant was a stranger to the officers; upon making 
eye contact with the uniformed officers, defendant immediately 
moved away, behavior that is evidence of flight; and it was 
the officer's experience that people involved in drug traffic 
are often armed. While none of these circumstances alone 
necessarily satisfies Fourth Amendment requirements, when 
considered in their totality, the officer had sufficient suspicion 
to make a lawful stop. 


Am Jur 2d, Searches and Seizures §§ 41, 43, 44, 58, 103. 


Law enforcement officer’s authority, under Federal Con- 
stitution’s Fourth Amendment, to stop and briefly detain, and 
to conduct limited protective search of or “frisk,” for in- 
vestigative purposes, persons suspected of criminal activity — 
Supreme Court cases. 104 L. Ed. 2d 1046. 


2. Evidence and Witnesses § 1694 (NCI4th)— murder — photograph 
of victim — admissible 
The trial court did not err in a prosecution for assault 
and murder by admitting an autopsy photograph of the victim 
showing her bare breast. The trial court acted within its sound 
discretion in ruling under N.C.G.S. § 8C-1, Rule 403 that the 
probative value of the unaltered photograph was not substan- 
tially outweighed by any prejudice. 
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Am Jur 2d, Homicide §§ 417-419. 


Admissibility of photograph of corpse in prosecution for 
homicide or civil action for causing death. 73 ALR2d 769. 


. Evidence and Witnesses §§ 635, 423 (NCI]4th)— in-court 


identification — pretrial photographic lineup — failure to conduct 
voir dire—no prejudicial error 

There was no prejudicial error in a prosecution for assault 
and murder where defendant objected to the State’s question 
asking the witness to identify his assailant; the trial court 
overruled the objection and allowed the witness to point to 
defendant; the trial court then excused the jury to ask defense 
counsel about the basis of defendant's objection; and, upon 
confirming that the objection was based on an underlying ob- 
jection to an allegedly suggestive photographic lineup, the trial 
court summarily overruled defendant’s objection, brought the 
jury back to the courtroom, and allowed the witness to identify 
defendant a second time. The trial court’s failure to conduct 
a voir dire in order to determine the admissibility of in-court 
identification testimony allegedly tainted by a suggestive 
pretrial photographic lineup was error. However, where, as 
here, there is clear and convincing evidence that the witness 
knew and was familiar with the defendant, that the witness 
had ample and clear opportunity to observe the defendant 
as he committed the crime, and that the witness consistently 
identified the defendant as the perpetrator, the failure of the 
trial court to conduct a voir dire on the possibility of taint 
from a suggestive photographic lineup is harmless. 


Am Jur 2d, Evidence §§ 371.8, 372. 


. Evidence and Witnesses § 3205 (NCI4th)— murder and 


assault —identity of defendant as perpetrator — contradictions 
and discrepancies in testimony 

The State presented substantial evidence that defendant 
was the perpetrator of an assault and murder despite con- 
tradictions and discrepancies in the witnesses’ testimony and 
in their descriptions of the perpetrator. Those are matters 
within the special province of the jury. 


Am Jur 2d, Evidence § 1143; Homicide § 435. 
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5. Homicide § 246 (NCI4th); Assault and Battery § 26 (NCI4th)— 
assault and murder — evidence of premeditation and delibera- 
tion and of intent to kill— sufficient 


There was sufficient evidence of premeditation and delibera- 
tion and of intent to kill in a prosecution for assault and murder 
where there was evidence that defendant was frustrated by 
a club owner’s refusal to accept insufficient payment for the 
food defendant ordered; Glenda Love, as the messenger be- 
tween defendant and the owner, became the focus of defend- 
ant’s frustration; at least enough time passed between the 
first and second shots for a victim to yell at defendant; defend- 
ant pumped his sawed-off shotgun and fired a second time 
at Glenda and the second victim; defendant then turned and 
fired one more time in the direction of the bar, wounding 
at least one more person; and defendant then covered the 
gun and filed. 


Am Jur 2d, Homicide § 439. 


6. Assault and Battery § 22 (NCI4th)— assault with a deadly 
weapon with intent to kill inflicting serious injury — evidence 
of serious injury 

There was sufficient evidence of the element of serious 
injury in an assault prosecution despite the victim’s testimony 
that he was released from the hospital the night of the shooting 
and missed only one day of work where the victim also testified 
that he was hospitalized for gunshot wounds to the back and 
hip, that he continued to experience pain even at the time 
of the trial from the shot still lodged in his body, that he 
did not have the luxury of foregoing work for any length 
of time, and that he was limited on returning to work in 
the tasks he could perform. 


Am Jur 2d, Assault and Battery § 48. 


APPEAL of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered 
by Britt, J., at the 4 March 1991 Criminal Session of Superior 
Court, ROBESON County, upon a jury verdict finding defendant 
guilty of first-degree murder. On 23 August 1991 this Court allowed 
defendant’s motion to bypass the Court of Appeals as to additional 
judgments of imprisonment. Heard in the Supreme Court 10 March 
1992. 
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Lacy H. Thornburg, Attorney General, by David F. Hoke, 
Assistant Attorney General, for the State. 


Angus Thompson, Public Defender, by Gayla Graham Biggs, 
Assistant Public Defender, for defendant appellant. 


WHICHARD, Justice. 


Defendant was indicted for one count of first-degree murder 
and two counts of assault with a deadly weapon with intent to 
kill inflicting serious injury. After a noncapital trial, a jury found 
defendant guilty of first-degree murder, assault with a deadly weapon 
with intent to kill inflicting serious injury, and assault with a deadly 
weapon. The trial court sentenced defendant to life imprisonment 
for the murder conviction, fifteen years imprisonment for the first 
assault conviction, and two years imprisonment for the other assault 
conviction. On appeal, defendant raises four assignments of error. 
We find no prejudicial error. 


All three offenses arose from a shooting incident on the night 
of 18 August 1989. Near midnight, a man later identified as defend- 
ant shot four people in the parking lot of a club in Lumberton 
called Studio 41. One of the victims, Glenda Sue Love, died; a 
second victim, Laura Locklear, suffered a gunshot wound in the 
leg; the third victim, Darnell Singletary, sustained gunshot wounds 
in the hip and the back; and the final victim, Kenny Earl Smith, 
received a gunshot wound to the arm. 


The owner of the club, Morris Whitted, who had known defend- 
ant for years, testified that on the night in question he refused 
to sell defendant some food as defendant did not have sufficient 
funds to pay the price. Whitted then saw defendant confer with 
Glenda Love, who came to the counter to mediate for defendant. 
Apparently, Whitted did not accede to her request, at which point 
Glenda left the bar. A few minutes later Whitted heard shots, 
opened the door to the club, and saw Glenda lying on the ground. 


According to witnesses, three shots were fired. Darnell 
Singletary testified that defendant fired the first two shots in his 
and Glenda’s direction. Darnell had exited the club to leave, calling 
to Glenda that he was going. She came up to him and talked 
to him in the parking lot for a few minutes. Defendant approached 
the two and Glenda walked off a short distance to talk to him. 
As she was walking back to Darnell, Darnell heard the first shot, 
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which hit Glenda, then hit Darnell. Glenda fell into Darnell’s arms, 
and Darnell shouted to defendant, “Hey, you crazy m-----f-----, what 
you shooting for?” Defendant stepped closer and shot again as 
Darnell and Glenda fell to the ground. Defendant fired the third 
and final shot in the direction of the bar, hitting Kenny Smith, 
who had been talking to an acquaintance in the parking lot. While 
it is unclear when and how Laura Locklear was hit, Kenny Smith 
testified that she was standing next to Glenda Love when Love 
was hit and fell. Authorities were unable to locate Locklear for 
the trial. 


On the night of the shooting and at the hospital, officers ques- 
tioned Darnell, who was uncooperative, angry, and in pain. Darnell 
did not identify the perpetrator that night. The next day, however, 
he told Officer Downing the perpetrator was named Butler and 
had dreadlocks. On 26 August, Darnell again named Butler as the 
perpetrator, describing him as follows: a black male, five feet ten 
inches tall, long hair, gold tooth, and usually wearing sunglasses 
and a navy blue baseball cap. Although Kenny Smith did not actual- 
ly see the perpetrator as he (Kenny) was shot, he testified that 
a man who had been talking to Glenda Love was the perpetrator. 
That man, Kenny told officers at the hospital, was five feet five 
inches tall, dark skinned, with a thick moustache and close-cut 
hair, and wearing blue jeans and a short black leather jacket over 
the gun. Dennis Love, the brother of victim Glenda Love, testified 
that the perpetrator wore a long trench coat over the gun. 


Officers at the scene recovered shells from a .12 gauge shotgun. 
Pathologist Bob Barcus Andrews opined that the perpetrator would 
have been two to six feet from Glenda when he shot her. 


[1] In his first assignment of error, defendant contends that 
evidence of his purchase of a .12 gauge shotgun from a Fayetteville 
pawnshop and testimony about statements he made to Officer 
Ernesto Hedges of the Tampa, Florida Police Department were 
inadmissible as the fruits of an illegal search and seizure under 
the North Carolina and United States Constitutions. U.S. Const. 
amend. IV; N.C. Const. art. I, § 20. The pawnshop owner and 
an employee confirmed at trial that defendant bought a .12 gauge 
shotgun from them on 29 July 1989. Officer Hedges obtained the 
gun purchase receipt and the statements on 11 October 1989 while 
on patrol as a uniformed officer assigned to a specialty drug unit 
in Tampa. Hedges and his partner saw defendant, an unfamiliar 
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figure, standing with a group of people on a Tampa street corner 
known as a “drug hole,” an area frequented by drug dealers and 
users. Hedges had had the area under daily surveillance for several 
months. In the past six months, Hedges had made four to six 
arrests at the corner and knew that other arrests had occurred 
there. As Hedges and his partner approached the group, defendant 
and the officers made eye contact, at which point defendant im- 
mediately turned and walked away. 


Their suspicions raised, the officers followed defendant and 
asked him for identification. Defendant handed Hedges a Florida 
driver's license. Before Hedges accepted the identification, he frisked 
defendant’s person. Hedges testified that he conducted the frisk 
in order to discover any weapons and for his own protection during 
the face-to-face encounter with a person he suspected of drug activi- 
ty. Upon obtaining the driver’s license, Hedges followed normal 
procedure and called the information in on his hand-held radio 
in order to obtain any outstanding arrest warrants. When the 
response was negative as to any Florida warrants, Hedges returned 
defendant’s license. As defendant walked away, however, the police 
dispatcher called over the radio that defendant had an outstanding 
warrant for homicide in North Carolina. At that point Hedges 
approached defendant and arrested him. 


Before placing defendant in the police car, Hedges advised 
defendant of his rights and the murder charge against him, exe- 
cuted a search incident to arrest, and removed defendant's wallet. 
At the police station, an inventory search of the wallet produced 
the pawnshop purchase receipt. After processing defendant at the 
police station, Hedges and his partner transported defendant to 
the county jail. On the way, defendant made the following spon- 
taneous, unsolicited statement: “I don’t remember any of it. You 
know what drugs do to you.” At the jail, defendant made a second 
spontaneous statement when he asked Hedges, “Which one died, 
the man or the woman?” While defendant gave a different version 
of his encounter with Officer Hedges, the trial court found the 
facts as set forth in Hedges’ account and coneluded that both the 
purchase receipt and the statements were admissible. 


The State contended in its brief and in oral arguments that 
the officers did not make a detention triggering the Fourth Amend- 
ment because the officers “never restrained the defendant's freedom 
to walk away.” The United States Supreme Court has stated that 
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it is “sheer torture of the English language to suggest that a 
careful exploration of the outer surfaces of a person’s clothing 
all over his ... body ... is not a ‘search.’” Terry v. Ohio, 392 
U.S. 1, 16, 20 L. Ed. 2d 889, 908 (1968). Hedges’ frisking of defendant 
elevated the police action here beyond a mere request for identifica- 
tion. Id. at 16-19, 20 L. Ed. 2d at 903-05; see also United States 
v. Mendenhall, 446 U.S. 544, 554, 64 L. Ed. 2d 497, 509 (“[e]xamples 
of circumstances that might indicate a seizure . . . [include] some 
physical touching of the person .. .”), reh’g denied, 448 U.S. 908, 
65 L. Ed. 2d 1138 (1980). Hedges thus must have acted upon “specific 
and articulable facts” that led him to conclude that defendant was, 
or was about to be, engaged in criminal activity and that defendant 
was “armed and presently dangerous.” Terry, 392 U.S. at 21, 24, 
20 L. Ed. 2d at 906, 908; accord, State v. Rinck, 303 N.C. 551, 
559-61, 280 S.E.2d 912, 919-20 (1981) (“[i]f upon detaining the in- 
dividual, the officer's personal observations confirm that criminal 
activity may be afoot and suggest that the person detained may 
be armed, the officer may frisk him as a matter of self-protection”); 
State v. Streeter, 283 N.C. 203, 210, 195 S.E.2d 502, 506-07 (1973). 


In determining whether the Terry standard is met, we must 
consider Hedges’ actions in light of the totality of the circumstances. 
Rinck, 303 N.C. at 559, 280 S.E.2d at 919; Streeter, 283 N.C. at 
210, 195 S.E.2d at 506. Those circumstances are: 1) defendant was 
seen in the midst of a group of people congregated on a corner 
known as a “drug hole”; 2) Hedges had had the corner under daily 
surveillance for several months; 3) Hedges knew this corner to 
be a center of drug activity because he had made four to six 
drug-related arrests there in the past six months; 4) Hedges was 
aware of other arrests there as well; 5) defendant was a stranger 
to the officers; 6) upon making eye contact with the uniformed 
officers, defendant immediately moved away, behavior that is 
evidence of flight; and 7) it was Hedges’ experience that people 
involved in drug traffic are often armed. 


While no one of these circumstances alone necessarily satisfies 
Fourth Amendment requirements, we hold that, when considered 
in their totality, Officer Hedges had sufficient suspicion to make 
a lawful stop. Hedges observed defendant not simply in a general 
high crime area, but on a specific corner known for drug activity 
and as the scene of recent, multiple drug-related arrests. See United 
States v. Rickus, 737 F.2d 360, 365 (3d Cir. 1984) (presence of 
defendants in area that recently had experienced “a spate of 
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burglaries”); United States v. Magda, 547 F.2d 756, 758-59 (2d Cir. 
1976) (two suspects observed one hundred feet west of a park 
which was under twenty-four hour surveillance for drug activity), 
cert. denied, 484 U.S. 878, 54 L. Ed. 2d 157 (1977). The United 
States Supreme Court has held that mere presence in a neighborhood 
frequented by drug users is not, standing alone, a basis for con- 
cluding that the defendant was himself engaged in criminal activity. 
Brown v. Texas, 443 U.S. 47, 52, 61 L. Ed. 2d 357, 362-63 (1979). 
Here, however, there was an additional circumstance — defendant’s 
immediately leaving the corner and walking away from the officers 
after making eye contact with them. See United States v. Jones, 
619 F.2d 494, 498 (5th Cir. 1980) (individual’s flight from uniformed 
law enforcement officer may be fact used to support reasonable 
suspicion “that criminal activity is afoot’); Magda, 547 F.2d at 758-59 
(defendant’s companion immediately moved away with a “rapid mo- 
tion” after looking in direction of observing officer); State v. Belton, 
441 So. 2d 1195, 1198 (La. 1988) (flight, nervousness, or a startled 
look at the sight of an officer may be a factor leading to reasonable 
suspicion), cert. denied, 466 U.S. 958, 80 L. Ed. 2d 548 (1984). 


Upon approaching defendant, Hedges lawfully performed a 
limited frisk to discover any weapons on defendant’s person. Terry, 
392 U.S. at 24, 20 L. Ed. 2d at 908; Streeter, 283 N.C. at 210, 
195 S.E.2d at 506-07. In concluding that defendant, as a person 
reasonably suspected of involvement in drug traffic, might be armed, 
Hedges was entitled to formulate “common-sense conclusions” about 
“the modes or patterns of operation of certain kinds of lawbreakers.” 
United States v. Cortez, 449 U.S. 411, 418, 66 L. Ed. 2d 621, 
629 (1981); accord United States v. Sokolow, 490 U.S. 1, 8, 104 
L. Ed. 2d 1, 10 (1989); cf. Terry, 392 U.S. at 28, 20 L. Ed. 2d 
at 910 (given the actions of suspects that suggested a daylight 
robbery, officer could reasonably assume suspects might be 
armed). 


Because the “stop and frisk” of defendant was lawful, the 
receipt and statements were not the poisonous fruits of an illegal 
search and seizure. Hedges obtained defendant’s wallet as part 
of a proper search incident to arrest. See Chimel v. California, 
395 U.S. 752, 764-68, 23 L. Ed. 2d 685, 694-97, reh’g denied, 396 
U.S. 869, 24 L. Ed. 2d 124 (1969). The Tampa police discovered 
the receipt while conducting a lawful inventory search of the wallet 
at the police station. See Illinois v. Lafayette, 462 U.S. 640, 646-48, 
77 L. Ed. 2d 65, 71-73 (1983). Finally, defendant uttered his in- 
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criminating statements spontaneously, without any compulsion or 
questioning by the officers. They thus were admissible. See, e.g., 
State v. McQueen, 324 N.C. 118, 128, 377 S.E.2d 38, 44 (1989); 
State v. Porter, 303 N.C. 680, 691-92, 281 S.E.2d 377, 385 (1970). 


[2] In his second assignment of error, defendant argues that the 
trial court erred in admitting a photograph of victim Glenda Love, 
taken at her autopsy and showing her bare breast. Defendant con- 
tends that the photograph impermissibly inflamed the passions of 
the jury to defendant’s prejudice. Dr. Bob Barcus Andrews, the 
pathologist who performed the autopsy, testified that he took the 
photograph himself. The trial court denied defendant’s motion to 
cover the breast area of the body, accepting the State’s explanation 
that to cover an area of the already small Polaroid photograph 
would diminish the use of the photograph in illustrating the location 
of the victim’s wounds. 


“This Court has rarely held the use of photographic evidence 
to be unfairly prejudicial, and the case presently before us is 
distinguishable from the few cases in which we have so held.” 
State v. Robinson, 327 N.C. 346, 357, 395 S.E.2d 402, 409 (1990). 
Where, as here, Dr. Andrews used the one photograph to illustrate 
his testimony about the cause of death and the nature and location 
of the wound, the danger of redundant and excessive use of poten- 
tially inflammatory photographs is not present. See State v. Hennis, 
323 N.C. 279, 284-85, 372 S.E.2d 523, 526-27 (1988). The trial court 
acted within its sound discretion in ruling, under Rule 403 of the 
North Carolina Rules of Evidence, that the probative value of the 
unaltered photograph was not substantially outweighed by any 
prejudice. N.C.G.S. § 8C-1, Rule 403 (1988). 


[3] Defendant assigns as error the admission of Darnell Singletary’s 
in-court identification of defendant as the man who shot him. The 
State contends that this assignment of error must fail because 
defendant did not object in a timely manner to the identification. 
Our review of the record reveals otherwise; prior to Darnell’s in- 
court indication of defendant as the perpetrator, defense counsel 
objected to the State’s question asking the witness to identify 
his assailant. The trial court overruled the objection and allowed 
Darnell to point to defendant. Belatedly, the trial court excused 
the jury to ask defense counsel about the basis of the objection. 
Upon confirming that defense counsel's objection was based on 
an underlying objection to an allegedly suggestive pretrial photo- 
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graphic line-up, the trial court summarily overruled defendant’s 
objection, brought the jury back into the courtroom, and allowed 
Darnell to identify defendant a second time, again over a defense 
objection. 


The trial court’s failure to conduct a voir dire in order to 
determine the admissibility of in-court identification testimony 
allegedly tainted by a suggestive pretrial photographic line-up was 
error. State v. Stepney, 280 N.C. 306, 314, 185 S.E.2d 844, 850 
(1971). In Stepney, however, we held that where 


the pretrial viewing of photographs was free of impermissible 
suggestiveness, and the evidence is clear and convincing that 
the defendant’s in-court identification originated with observa- 
tion of defendant at the time of the robbery and not with 
the photographs, the failure of the trial court to conduct a 
voir dire and make findings of fact ... must be deemed harmless 
error. 


Id. 


Because defendant failed to include the photographs from the 
line-up in the record on appeal, we are unable to determine whether 
the line-up was indeed impermissibly suggestive. The record does 
reveal, however, clear and convincing evidence that Darnell 
Singletary’s identification of defendant as the perpetrator originated 
with his observation of defendant at the time of the shooting. 
That evidence includes the following: 1) while it was night when 
the shooting occurred, the parking lot was illuminated by a security 
light on the corner of Studio 41 and by streetlights; 2) Darnell 
was familiar with defendant’s appearance and dress that night, 
as he had seen him earlier at the home of a mutual acquaintance 
where defendant had requested a cigarette of Darnell; 3) shortly 
thereafter, Darnell saw defendant and greeted him in the club 
parking lot; 4) minutes before the shooting, defendant walked up 
to Darnell Singletary and Glenda Love; 5) Darnell had ample oppor- 
tunity to observe defendant as the perpetrator when Darnell called 
out in amazement to him after the first shot and as defendant 
approached the felled Singletary and Love within two to six feet 
to shoot at them a second time; and 6) while an angry and un- 
cooperative Darnell did not identify defendant at the hospital on 
the night of the shooting, he did identify defendant the next morn- 
ing and again a week later. Under these circumstances, it is clear 
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that Darnell was able to recognize defendant in the parking lot 
and to observe him as he fired the shots. 


Assuming, arguendo, that the photographic line-up was imper- 
missibly suggestive, we hold that satisfaction of the second prong 
in Stepney, the presence of clear and convincing evidence of the 
independent origin of the identification, renders the trial court’s 
failure to conduct a voir dire harmless. Unlike in Stepney, the 
witness here knew the defendant prior to the time of the shooting. 
The danger that a suggestive photographic line-up will result in 
a misidentification is much greater when the witness has never 
seen the perpetrator prior to the time of the crime. See Simmons 
v. United States, 390 U.S. 377, 383, 19 L. Ed. 2d 1247, 1253 (1968) 
(if a witness only obtained a brief glimpse of a criminal, a subse- 
quent photographic display might cause the witness to retain an 
image of the photograph rather than an image of the person actually 
seen). Darnell had worked daily with defendant in tobacco for the 
two weeks preceding the shooting. They had mutual acquaintances 
and frequented the same night entertainment spots. Where, as 
here, there is clear and convincing evidence that the witness knew 
and was familiar with the defendant, that the witness had ample 
and clear opportunity to observe the defendant as he committed 
the crime, and that the witness consistently identified the defend- 
ant as the perpetrator, we hold that the failure of the trial court 
to conduct a voir dire on the possibility of taint from a suggestive 
photographic line-up is harmless. 


[4] As a final assignment of error, defendant contends that the 
trial court erred in denying the following motions: a motion to 
dismiss the charges at the close of the State’s evidence; a motion 
to dismiss at the close of all the evidence; a motion not to instruct 
the jury on the charge of first-degree murder because there was 
insufficient evidence to support the charge; and a motion to dismiss 
the verdicts on the grounds of insufficient evidence to sustain the 
convictions. Defendant first argues that the State failed to present 
substantial evidence that defendant was the perpetrator of the 
crimes. A guilty verdict will be upheld if the State presents substan- 
tial evidence—relevant evidence which a reasonable mind might 
accept as adequate to support a conclusion—of each element of 
the offense charged. State v. Black, 328 N.C. 191, 199, 400 S.E.2d 
398, 403 (1991). Contrary to defendant’s argument, the State 
presented substantial evidence that defendant was the perpetrator 
of the crimes charged. The contradictions and discrepancies in the 
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witnesses’ testimony and in their descriptions of the perpetrator, 
to which defendant points, are matters within the special province 
of the jury to resolve. Id. 


[5] In the alternative, defendant argues that because the State 
failed to present substantial evidence of the element of premedita- 
tion and deliberation of first-degree murder, the trial court erred 
in instructing the jury on first-degree murder. “It is well settled 
that instructions are not improper if based upon ‘some reasonable 
view of the evidence.” State v. Garner, 330 N.C. 278, 295, 410 
S.E.2d 861, 874 (1991) (quoting State v. Buchanan, 287 N.C. 408, 
421, 215 S.E.2d 80, 88 (1975)). Because ‘“{nJeither premeditation 
nor deliberation is usually susceptible of direct proof,” this element 
of first-degree murder usually rests on circumstantial evidence. 
Id., 410 S.E.2d at 878. 


This Court has identified a number of circumstances that may 
be considered in determining whether a killing was committed with 
premeditation and deliberation. See, e.g., State v. Quesinberry, 
319 N.C. 228, 231, 354 S.E.2d 446, 448 (1987), on remand, 325 N.C. 
125, 381 S.E.2d 681 (1989), cert. granted and judgment vacated, 
494 U.S. 1022, 108 L. Ed. 2d 603 (1990), on remand, 328 N.C. 288, 
401 S.E.2d 632 (1991). Such circumstances existed in this case in 
the following forms: 1) evidence that defendant was frustrated by 
Whitted’s refusal to accept insufficient payment for the food defend- 
ant ordered at the counter; 2) evidence that Glenda Love, as the 
messenger between defendant and Whitted, became the focus of 
defendant’s frustration; 3) evidence that at least enough time passed 
between the first and second shots for Darnell to yell at defendant; 
4) evidence that defendant pumped his sawed-off shotgun and fired 
a second time at the fallen Glenda and Darnell; 5) evidence that 
defendant then turned and fired one more time in the direction 
of the bar, wounding at least one more person; and 6) evidence 
that defendant then covered the gun and fled. From this evidence, 
a reasonable person could conclude that defendant acted with 
premeditation and deliberation when he fired the shot that caused 
the death of Glenda Love. This evidence also supports the element 
of intent to kill regarding the charge of assault with a deadly 
weapon with intent to kill inflicting serious injury. 


[6] Defendant also argues that there was not sufficient evidence 
of the element of “serious injury,” given Darnell’s testimony that 
he was released from the hospital the night of the shooting and 
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that he only missed one day of work. The term “serious injury” 
includes “physical or bodily injury resulting from an assault with 
a deadly weapon.” State v. Joyner, 295 N.C. 55, 65, 243 S.E.2d 
367, 373-74 (1978). That a .12 gauge shotgun is a deadly weapon 
is beyond dispute. Whether serious injury has been inflicted is 
a question for the jury. Jd. Darnell testified that he was hospitalized 
for gunshot wounds to the back and hip, that he continued to 
experience pain even at the time of the trial from gunshot still 
lodged in his body, that he did not have the luxury of foregoing 
work for any length of time, and that he was limited, on first 
returning to work, in the tasks he could perform. This was sufficient 
evidence from which a jury reasonably could find that serious injury 
did occur. See State v. James, 321 N.C. 676, 688, 365 S.E.2d 579, 
586 (1988) (evidence that victim was hospitalized for injuries sus- 
tained from a shooting by a .22 rifle); State v. Hensley, 90 N.C. 
App. 245, 248, 368 S.E.2d 208, 210 (1988) (factors courts have con- 
sidered include, but are not limited to, pain and suffering, loss 
of blood, hospitalization, and time lost from work). 


For the above reasons, we conclude that defendant received 
a fair trial free of prejudicial error. 


No error. 


STATE OF NORTH CAROLINA v. JOHN D. LOCKLEAR 


No. 610A90 
(Filed 22 April 1992) 


1. Assault and Battery § 31 (NCI4th)— assault —intent to kill— 
instruction on transferred intent 


There was no unconstitutional burden shifting in a prose- 
cution for murder and assault where the court instructed the 
jury on the doctrine of transferred intent as it related to 
the assault charge. The doctrine of transferred intent does 
not require or permit one fact to be presumed based upon 
the finding of another fact, and no presumption of any kind 
arose here where the trial court merely fulfilled its duty by 
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explaining the well-established rule of substantive law known 
as the doctrine of transferred intent. 


Am Jur 2d, Assault and Battery §§ 18, 52; Homicide § 71. 


. Homicide § 552 (NCI4th)— murder—no instruction on second 


degree—no error 


There was no error in a prosecution for first degree murder 
where the court denied defendant’s request to instruct the 
jury to consider a verdict finding him guilty of the lesser 
included offense of second degree murder. The only rational 
verdicts a jury in this case could have returned were guilty 
of first degree murder on the basis of premeditation and 
deliberation or not guilty. 


Am Jur 2d, Homicide §§ 525, 526, 530. 


. Jury § 7.10 (NCI3d)— murder—jury selection—removal for 


cause—no abuse of discretion 


The trial court did not abuse its discretion in a prosecution 
for murder and assault by removing for cause three prospec- 
tive jurors who knew defendant, defendant’s family members, 
or defendant's co-counsel. Although the conflicting answers 
given by the three prospective jurors did not establish their 
bias with unmistakable clarity, there is no doubt the answers 
they gave could have left the trial court with the quite 
reasonable impression that they would be unable to faithfully 
and impartially apply the law. 


Am Jur 2d, Jury §§ 251, 267, 313, 314. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from judg- 


ment imposing a life sentence for first-degree murder entered on 
9 February 1990 by Hudson, J., in Superior Court, SCOTLAND Coun- 
ty. The defendant's motion to bypass the Court of Appeals on 
the appeal of judgment and sentence entered against him for assault 
with a deadly weapon with intent to kill inflicting serious injury 
was allowed by the Supreme Court on 3 July 1991. Heard in the 
Supreme Court on 13 November 1991. 
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Lacy H. Thornburg, Attorney General, by John H. Watters, 
and G. Patrick Murphy, Assistant Attorneys General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for the defendant-appellant. 


MITCHELL, Justice. 


The defendant was tried upon proper indictments for the first- 
degree murder of Geraldine H. Donovan and for assault with a 
deadly weapon with intent to kill inflicting serious injury on Victoria 
Kay Donovan. The jury found the defendant guilty of both offenses 
as charged. At the conclusion of a capital sentencing proceeding, 
the jury recommended a sentence of life imprisonment be entered 
for the conviction of murder in the first degree. The trial court, 
as required by law, imposed a life sentence for that offense pur- 
suant to the jury’s recommendation. The trial court also entered 
a judgment sentencing the defendant to a consecutive term of 
imprisonment of twenty years for the assault conviction. The de- 
fendant appealed his conviction and life sentence for murder to 
this Court as a matter of right. We allowed the defendant’s motion 
to bypass the Court of Appeals on his appeal of the assault convic- 
tion and sentence. 


The defendant brings forward three assignments of error. First, 
he contends that the trial court’s instruction on transferred intent 
with regard to the assault charge denied him due process of law 
by applying a conclusive presumption. Next, he argues that the 
trial court erred in failing to instruct the jury on second-degree 
murder as a lesser-included offense under the indictment against 
him for the murder of Geraldine Donovan. Finally, he maintains 
that the trial court erred in removing three prospective jurors 
for cause due to their relationship with the defendant. We conclude 
that the defendant’s assignments of error are without merit. 


The State’s evidence tended to show, inter alia, that for ap- 
proximately two years prior to her death on 16 May 1988, Geraldine 
Donovan had been involved in a relationship with the defendant 
John D. Locklear. The relationship was described as being “on 
and off.” Geraldine’s fifteen-year-old daughter, Vickie Donovan, 
testified that on 16 May 1988, the relationship between the defend- 
ant and her mother could be seen as being “off.” 
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Around 9:00 a.m. on 16 May 1988, the defendant Locklear 
was seen by his friend Stanton Lewis. Later that afternoon, the 
defendant came by Lewis’ house and asked him if he wanted to 
ride to the store with the defendant. The two men then headed: 
toward Laurinburg. The defendant’s automobile contained clothes 
on a hanger, a laundry basket with clothes and a shaving kit. 
On the way towards Laurinburg, the defendant pulled a .25 caliber 
handgun out of the laundry basket. The defendant stopped at a 
K-Mart in Laurinburg and purchased a box of .25 caliber ammuni- 
tion. He asked Lewis to load the gun as they proceeded out of 
town to Shaw Woods to test-fire the gun. They drove down a 
path into the woods, where the defendant got out and fired the 
gun approximately six times. 


The defendant drove back to Lewis’ house. On the way, Lewis 
reloaded the gun. They arrived at Lewis’ house around 6:00 p.m. 
As the defendant was leaving, he told Lewis “to take care of myself, 
that—he might not never [sic] see me again.” 


The defendant Locklear then went to the Donovan residence, 
where he arrived at about 6:20 p.m. He entered the house through 
the side door which opens into the kitchen. He walked past Vickie 
Donovan in the kitchen and went into the living room where her 
mother, Geraldine Donovan, was standing. Geraldine and the de- 
fendant then went into an adjacent bedroom where Geraldine began 
putting on make-up and fixing her hair. Vickie went into her bedroom 
directly across a small hallway. 


Moments later Vickie heard her mother yell, “No, John, don’t.” 
Vickie went to the door of her room. As she opened it, she heard 
what sounded like a firecracker going off. When she heard the 
sound, she stepped back from the door and saw her mother come 
running into the room with the defendant right behind her holding 
a handgun. Just before the shots stopped, Vickie peeped over the 
bed at her mother who was down on her knees in the closet holding 
the doorknob. Geraldine looked at Vickie, took a breath and fell 
backwards. Vickie stayed curled up on the floor until the shooting 
stopped. When the shooting did stop, she looked up and the defend- 
ant was gone. 


Vickie went into the next room to call the police. As she 
sat there, she looked up and saw the defendant standing in the 
doorway reloading the gun. The defendant told Vickie, “Get off 
the damn phone.” Vickie closed the bedroom door in his face. 
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After closing the door, Vickie proceeded to dial the police. 
While doing so, she heard more shots coming from her bedroom. 
She put down the phone and went into her bedroom where she 
found the defendant standing in front of the closet with the gun 
pointed at Geraldine Donovan. Vickie pleaded with the defendant, 
and he stopped shooting and walked out of the house. As Vickie 
went back to call the police, she noticed blood on her own neck. 


At approximately 8:30 p.m., Deputy Benjamin Williams of the 
Moore County Sheriff's Department answered a call regarding a 
man acting suspiciously at the Fast Mart in Pine Bluff. Williams 
found the defendant there and, upon being informed that the de- 
fendant was wanted by authorities in Scotland County, transported 
him to the Moore County Sheriff's Department. While in the defend- 
ant’s presence, Williams observed that the defendant’s speech was 
not slurred. Although the defendant had the odor of cigarettes 
and alcohol about him, he did not have any problem communicating 
with the deputy. 


The defendant was returned to Scotland County and processed 
by Detective Paul Lemmond. During the booking process, the de- 
fendant asked the detective, “Is she dead?” Detective Lemmond 
responded, “Yes, sir.” 


An autopsy was performed on the body of Geraldine Donovan 
by Dr. Robert L. Thompson in the presence of Dr. John Butts. 
During the autopsy, six gunshot entry wounds were located in 
the victim’s body. Two exit wounds were also noted. Four projec- 
tiles were recovered from the body. In the opinion of Dr. Butts, 
Geraldine Donovan died as a result of the six gunshot wounds. 


As a result of the defendant’s attack upon her on 16 May 
1988, Vickie Donovan was treated by Dr. James 8S. Mitchner for 
a gunshot wound to her neck. The projectile which struck Vickie 
entered the back right side of her neck passing through and exiting 
from the back left side of her neck. 


State Bureau of Investigation Agent Steve Carpenter testified 
as an expert in latent firearms examination and ballistics. From 
his examination, he concluded that a .25 caliber semi-automatic 
Raven pistol recovered from the defendant's car fired all of the 
projectiles linked to the events which had occurred in the Donovan 
residence. 
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The defendant did not present any evidence during the guilt- 
innocence determination phase of the trial. 


[1] In his first assignment of error, the defendant contends that 
the trial court erred in instructing the jury on the doctrine of 
transferred intent as related to the charge against him for assault 
with a deadly weapon with intent to kill inflicting serious injury 
upon Vickie Donovan. He argues that this instruction directed the 
jury to apply a conclusive presumption against him and, thereby, 
unconstitutionally shifted the burden of persuasion on the element 
of specific intent to harm Vickie Donovan to the defendant. 


The complained-of instruction occurred when the trial court 
instructed the jury on the elements of assault with a deadly weapon 
with the intent to kill inflicting serious injury. The trial court 
instructed that: “Considering the defendant’s intent, the jury is 
instructed that if the defendant intended to harm one person, but 
actually harmed a different person, the legal effect would be the 
same as if he had harmed the intended victim. This is called the 
doctrine of transferred intent.” The defendant recognizes that this 
instruction was consistent with North Carolina law and conformed 
with the pattern jury instruction on transferred intent. See 
N.C.P.I.— Crim. 104.13. However, he contends that the challenged 
instruction amounted to a mandatory conclusive presumption which 
unconstitutionally relieved the State of its burden of proving each 
element of the offense charged, denying him due process. We do 
not agree. 


“Elements of criminal offenses present questions of fact which 
must be resolved by the jury upon the State's proof of their existence 
beyond a reasonable doubt.” State v. Torain, 316 N.C. 111, 119, 
340 S.E.2d 465, 469, cert. denied, 479 U.S. 836, 938 L. Ed. 2d 77 
(1986). The Supreme Court of the United States has stated that 
the Due Process Clause of the Fourteenth Amendment “protects 
the accused against conviction except upon proof beyond a reasonable 
doubt of every fact necessary to constitute the crime with which 
he is charged.” In re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d 
368, 375 (1970). This principle prohibits the use of evidentiary 
presumptions in a jury charge that have the effect of relieving 
the State of its burden of persuasion beyond a reasonable doubt 
of every essential element of a crime. Francis v. Franklin, 471 
U.S. 307, 318, 85 L. Ed. 2d 344, 352 (1985); Sandstrom v. Montana, 
442 U.S. 510, 61 L. Ed. 2d 39 (1979); State v. White, 300 N.C. 
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494, 507, 268 S.E.2d 481, 489, reh’g denied, 301 N.C. 107, 273 S.E.2d 
300 (1980). The instruction in the present case did not have the 
effect of relieving the State of any part of its burden of persuasion 
on an essential element; instead, it merely stated the substantive 
law of this state. 2 Henry Brandis, Jr., Brandis on North Carolina 
Evidence § 201 (8d ed. 1988). 


In the present case, the trial court merely explained the com- 
mon law doctrine of transferred intent to the jury. Under that 
doctrine, 


[i]t is an accepted principle of law that where one is engaged 
in an affray with another and unintentionally kills a bystander 
or a third person, his act shall be interpreted with reference 
to his intent and conduct towards his adversary. Criminal liabili- 
ty, if any, and the degree of homicide must be thereby deter- 
mined. Such a person is guilty or innocent exactly as [if] the 
fatal act had caused the death of his adversary. It has been 
aptly stated that “The malice or intent follows the bullet.” 


State v. Wynn, 278 N.C. 513, 519, 180 S.E.2d 135, 1389 (1971) (cita- 
tions omitted). 


The doctrine of transferred intent does not require or permit 
one fact to be presumed based upon the finding of another fact. 
Instead, under the doctrine of transferred intent, it is immaterial 
whether the defendant intended injury to the person actually harmed; 
if he in fact acted with the required or elemental intent toward 
someone, that intent suffices as the intent element of the crime 
charged as a matter of substantive law. Id.; cf. State v. Swift, 
290 N.C. 383, 407, 226 S.E.2d 652, 669 (1976) (felony murder rule 
makes premeditation and deliberation immaterial and does not violate 
due process by establishing a presumption of premeditation and 
deliberation); 2 Henry Brandis, Jr., Brandis on North Carolina 
Evidence § 215 (3d ed. 1988) (distinguishing presumptions arising 
upon evidence from matters of substantive law). No presumption 
of any kind arose here where the trial court merely fulfilled its 
duty by explaining the well-established rule of substantive law 
known as the doctrine of transferred intent, as it applied to the 
assault charged. Therefore, no unconstitutional burden shifting, such 
as those disapproved in Francis and Sandstrom, occurred in this 
case. Cook v. State, 255 Ga. 565, 340 S.E.2d 8438, cert. denied, 
479 U.S. 871, 93 L. Ed. 2d 166 (1986); Commonwealth v. Puleio, 
394 Mass. 101, 474 N.E.2d 1078 (1985); State v. Livingston, 420 
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N.W.2d 223 (Minn. App. 1988); cf. Yates v. Evatt, 500 U.S. ---, 
---, 114 L. Ed. 2d 482, 452 (1991) (discussing the doctrine of trans- 
ferred intent). This assignment of error is overruled. 


[2] By his next assignment of error, the defendant contends that 
the trial court erred in its instructions on the first-degree murder 
charge when it denied his request to instruct the jury to consider 
a verdict finding him guilty of the lesser-included offense of second- 
degree murder. We find no error in this regard. 


We have disavowed any rule that would require the trial court 
to instruct on second-degree murder as a lesser-included offense 
in all first-degree murder cases in which the State, as here, relies 
on the theory that the murder was committed with premeditation 
and deliberation. State v. Hickey, 317 N.C. 457, 346 S.E.2d 646 
(1986); State v. Strickland, 307 N.C. 274, 298 S.E.2d 646 (1983). 
To determine whether it should instruct on the lesser-included 
offense in such cases, the trial court must examine the State’s 
evidence to see if it is “positive as to each and every element 
of the crime charged and there is no conflicting evidence relating 
to any element of the crime charged.” Strickland, 307 N.C. at 284, 
298 S.E.2d at 652. “The trial court is required to charge on a 
lesser-included offense only when there is evidence to support a 
verdict finding the defendant guilty of such lesser offense.” Hickey, 
317 N.C. at 470, 346 S.E.2d at 655. On the other hand, when all 
the evidence tends to show the defendant committed the crime 
charged and did not commit a lesser offense, the trial court is 
correct in refusing to charge on the lesser-included offense. Id. 


The State’s evidence in this case tended to show that on the 
day he killed the victim, the defendant purchased ammunition for 
a .25 caliber handgun and went with his friend Stanton Lewis 
to some woods to test-fire the gun. Later that day, the defendant 
went to the Donovan residence where he entered through the side 
door and went into a bedroom to talk with Geraldine Donovan. 
Moments later, Vickie Donovan heard her mother yell, “No, John, 
don't.” Vickie heard what sounded like a firecracker going off, 
and then saw her mother running from the room with the defendant 
right behind her holding a handgun. After the shots stopped, Vickie 
went to another room to use the telephone. The defendant followed 
her and told her to get off the telephone. Vickie got up and closed 
the door, then began to dial the number for the police department. 
At that point, she heard more shots coming from her bedroom. 
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She put the telephone down and went to her bedroom, where she 
found the defendant still pointing the gun at her mother. She yelled 
at the defendant and, at that point, he stopped shooting and walked 
out of the house. 


Based on the evidence in this case, the only rational verdicts 
a jury could have returned were a verdict finding the defendant 
guilty of first-degree murder on the basis of premeditation and 
deliberation or, if the jury did not believe the evidence, a verdict 
finding him not guilty. The trial court properly refused to submit 
the lesser-included offense of second-degree murder. 


[3] By his fina] assignment of error, the defendant contends that 
the trial court improperly removed three prospective jurors for 
cause following voir dire exarnination. We conclude that the trial 
court committed no error in this regard. 


Whether to allow a challenge for cause in jury selection is 
a decision ordinarily left to the sound discretion of the trial court 
which will not be reversed on appeal except for abuse of discretion. 
State v. Kennedy, 320 N.C. 20, 28, 357 S.E.2d 359, 364 (1987). The 
primary goal of the jury selection process is to ensure selection 
of a jury comprised only of persons who will render a fair and 
impartial verdict. Id. at 26, 357 S.E.2d at 363. 


The transcript in the present case reveals that the first juror 
excused for cause, Roy Yarborough, knew the defendant through 
Alcoholics Anonymous. He also said that he knew the defendant’s 
mother and father “real well.” He indicated that he thought a 
lot of the defendant’s parents and considered the defendant a friend. 
When asked by the prosecutor if his relationship with the defend- 
ant’s family would impair his ability to be fair to both sides, 
Yarborough responded, “Yes, sir.” The prosecutor then asked if 
Yarborough thought that his bias would be substantial enough that 
he could not be impartial, to which Yarborough replied, “I think 
so.” On rehabilitative questioning by the defendant, Yarborough 
indicated that he “maybe could” hear the evidence in the case 
and do what the court instructed him to do. 


The State’s voir dire questioning of the second juror excused 
for cause, John Hudson, revealed he had been represented by Mr. 
Horne, co-counsel for the defendant, in two previous legal matters. 
Hudson considered Horne his lawyer and had confidence in his 
abilities. Hudson then agreed with the prosecutor’s statement that 
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because he held Horne in such high regard, he could not be fair 
and impartial to both sides. On rehabilitative questioning by the 
defendant, Hudson agreed that he could listen to what the court 
said and could be fair to both the State and the defendant. 


The third juror excused for cause, Gregory Pegues, indicated 
he knew the defendant’s sister, Lucille Brock, through his employ- 
ment. He had known her for five years and considered her a good 
friend. The defendant’s sister attended the entire trial and testified 
at the sentencing proceeding. The prosecutor questioned Pegues 
as to whether the fact that he knew Mrs. Brock would prevent 
him from being fair to both sides in this case. Pegues initially 
responded, “I don’t think so.” However, when the prosecutor re- 
phrased the question to ask if the fact the defendant was Lucille’s 
brother would prevent him from being fair to both sides, Pegues 
said, “I think it might.” Pegues then agreed that his friendship 
with the defendant's sister would not allow him to be fair and 
impartial in this case. During rehabilitative questioning by the 
defendant, Pegues stated that he “would want to be” fair to both 
sides if he sat as a juror. 


In Wainwright v. Witt, 469 U.S. 412, 83 L. Ed. 2d 841 (1985), 
the Supreme Court of the United States held that a potential juror’s 
bias does not have to be shown with “unmistakable clarity” before 
a challenge for cause may be granted. The Court stated that great 
deference should be shown the trial court in these situations because 
“there will be situations where the trial judge is left with the 
definite impression that a prospective juror would be unable to 
faithfully and impartially apply the law.” Id. at 426, 83 L. Ed. 
2d at 852. 


It is true that the conflicting answers given by the three pro- 
spective jurors here did not establish their bias with unmistakable 
clarity. But there is no doubt that the answers they gave could 
have left the trial court with a quite reasonable impression that 
they would be “unable to faithfully and impartially apply the law.” 
Id. The abuse of discretion standard of review is applied to situa- 
tions, such as this, which require the exercise of judgment on 
the part of the trial court. The test for abuse of discretion requires 
the reviewing court to determine whether a decision “ ‘is manifestly 
unsupported by reason, or ‘so arbitrary that it could not have 
been the result of a reasoned decision.” Little v. Penn Ventilator 
Co., 317 N.C. 206, 218, 345 S.E.2d 204, 212 (1986) (quoting White 
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v. White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985) and State 
v. Wilson, 313 N.C. 516, 538, 330 S.E.2d 450, 465 (1985) ). From 
the record in the present case, it is clear that the trial court did 
not abuse its discretion in excusing the three prospective jurors 
in question for cause under N.C.G.S. § 15A-1212(9). 


The defendant received a fair trial free from prejudicial error. 
No error. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


DEBORAH ANN REED v. CLARA PARKS ABRAHAMSON, JAMES OWEN 
ABRAHAMSON, KAREN BARWICK And ROBERT LEONARD BARWICK, 
SR. 


No. 230PA91 
(Filed 22 April 1992) 


1. Rules of Civil Procedure § 58 (NCI3d) — notation “jury verdict” 
in minutes—insufficient for entry of judgment 
Assuming arguendo that paragraph one of N.C.G.S. § 1A-1, 
Rule 58 governs the entry of judgment in this case and that 
the court calendar constituted the official minutes of the court, 
the mere notation “jury verdict” on the court calendar con- 
tained insufficient detail to comply with the Rule 58, paragraph 
one requirement of a “notation in [the clerk’s] minutes of such 
verdict or decision.” Use of the word “such” in the rule imports 
the recording of sufficient detail regarding the judgment to 
give notice of its essential character and content. 


Am Jur 2d, Judgments §§ 152, 156, 160, 166. 
2. Rules of Civil Procedure § 58 (NCI3d)— entry of judgment — 


requisites of notation 


An adequate notation of entry of judgment must include, 
at a minimum, the names of the parties, the prevailing party, 
the relief awarded, and the date the verdict was returned. 


Am Jur 2d, Judgments §§ 152, 172. 
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3. Rules of Civil Procedure § 58 (NCI3d)— jury verdict for sum 
certain —direction for preparation of judgment— when entry 
of judgment occurs 


The first paragraph of Rule 58 does not determine when 
entry of judgment for a sum certain occurs when the trial 
court makes a direction contrary to its terms, and the trial 
court makes such a contrary direction when it requests that 
one of the parties draft the order or judgment. 


Am Jur 2d, Judgments § 161. 


4. Rules of Civil Procedure § 58 (NCI3d)— jury verdict for sum 
certain — preparation of judgment by plaintiff's attorney — time 
of entry of judgment—timely notice of appeal 

Even if the clerk’s notation “jury verdict” in the minutes 
had been sufficient to constitute entry of judgment for a sum 
certain, entry of judgment did not occur at that time because 
the trial court’s contrary direction to plaintiff's attorney to 
prepare the judgment precluded application of the automatic 
entry provisions of Rule 58, paragraph one. Rather, entry of 
judgment occurred when the trial court adopted and signed 
the proposed judgment submitted by plaintiff's counsel, and 
written notice of appeal filed by defendants within thirty days 
after that date was timely. 


Am Jur 2d, Appeal and Error §§ 302-304; Judgments 
§ 161. 


ON discretionary review pursuant to N.C.G.S. § 7A-31(a) of 
a decision of a unanimous panel of the Court of Appeals, 102 N.C. 
App. 318, 401 S.E.2d 834 (1991), dismissing as untimely defendants’ 
appeals from a judgment entered 9 October 1989 by Battle, J., 
in Superior Court, ORANGE County, upon a jury verdict for plain- 
tiff. Heard in the Supreme Court 13 February 1992. 


Toms, Reagan & Montgomery, by Frederic E. Toms, for plain- 
tiff appellee. 
Haywood, Denny, Miller, Johnson, Sessoms & Patrick, by 


George W. Miller, Jr. and E. Elizabeth Lefler, for defendant ap- 
pellants Barwick. 


Young, Moore, Henderson & Alvis, P.A., by Ralph W. Meekins, 
for defendant appellants Abrahamson. 
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WHICHARD, Justice. 


On 2 October 1989, at the conclusion of a civil jury trial in 
plaintiff's action for personal] injury, the jury returned a verdict 
of $50,000 for plaintiff against all defendants. The assistant clerk 
of court wrote the words “jury verdict” beside the case caption 
on the court calendar, and the trial court directed plaintiff's counsel 
to prepare a judgment reflecting the jury verdict. On 9 October 
1989, the trial court signed the judgment prepared by plaintiff's 
counsel. 


Rule 3(c) of the North Carolina Rules of Appellate Procedure 
required defendants to file written notice of appeal within thirty 
days after entry of the judgment. Defendants Barwick filed written 
notice of appeal on 3 November 1989. Defendants Abrahamson 
filed notice of appeal on 13 November 1989, within the ten-day 
period Rule 3(c) provides for coparties. Plaintiff moved to dismiss 
the Barwick defendants’ appeal as untimely, but the trial court 
denied the motion. 


Prior to filing the record and briefs, plaintiff filed a motion 
in the Court of Appeals to dismiss the appeals under Rule 3 of 
the North Carolina Rules of Appellate Procedure and Rule 58 of 
the North Carolina Rules of Civil Procedure. The Court of Appeals 
concluded that entry of judgment occurred on 2 October 1989 when 
the jury returned its verdict and the assistant clerk made the 
notation “jury verdict” on the court calendar. Because the Barwick 
defendants did not file notice of appeal until 3 November, the 
Court of Appeals ruled that their appeal was outside the thirty-day 
period allowed by Rule 3. Under this view of the law, the Abrahamson 
defendants’ notice of appeal was also untimely. Thus, the Court 
of Appeals dismissed the appeals. We allowed defendants’ petitions 
for discretionary review, and we now reverse. 


The issue is when entry of judgment occurred. Rule 58, which 
governs entry of judgment, provides: 


Subject to the provisions of Rule 54(b): Upon a jury verdict 
that a party shall recover only a sum certain or costs or that 
all relief shall be denied or upon a decision by the judge in 
open court to like effect, the clerk, in the absence of any 
contrary direction by the judge, shall make a notation in his 
minutes of such verdict or decision and such notation shall 
constitute the entry of judgment for the purposes of these 
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rules. The clerk shall forthwith prepare, sign, and file the 
judgment without awaiting any direction by the judge. 


In other cases where judgment is rendered in open court, 
the clerk shall make a notation in his minutes as the judge 
may direct and such notation shall constitute the entry of 
judgment for the purposes of these rules. The judge shall 
approve the form of the judgment and direct its prompt prepara- 
tion and filing. 


In cases where judgment is not rendered in open court, 
entry of judgment for the purposes of these rules shall be 
deemed complete when an order for the entry of judgment 
is received by the clerk from the judge, the judgment is filed 
and the clerk mails notice of its filing to all parties. The clerk’s 
notation on the judgment of the time of mailing shall be prima 
facie evidence of mailing and the time thereof. 


N.C.G.S. § 1A-1, Rule 58 (1990). The Court of Appeals concluded 
that “[t]his case falls within the plain language of paragraph one 
of Rule 58.” Reed v. Abrahamson, 102 N.C. App. 318, 320, 401 
S.E.2d 834, 836 (1991). It noted that the jury verdict clearly was 
for a sum certain and held that the assistant clerk’s notation “jury 
verdict” was sufficient to constitute entry of judgment. Jd. at 321, 
401 S.E.2d at 836. It thus held that entry of judgment occurred 
on 2 October 1989 when the assistant clerk made the notation, 
and that defendants’ notices of appeal filed more than thirty days 
later were untimely. 


[1] Assuming, arguendo, that paragraph one of Rule 58 governs 
and that the court calendar constituted the official minutes of the 
court,’ we conclude that the mere notation “jury verdict” con- 
tained insufficient detail to comply with the Rule 58, paragraph 
one, requirement of a “notation in [the clerk’s] minutes of such 
verdict or decision.” N.C.G.S. § 1A-1, Rule 58 (emphasis added). 
Use of the word “such” in the rule imports the recording of suffi- 
cient detail regarding the judgment to give notice of its essential 
character and content. 


1. There are affidavits by the clerk and assistant clerk stating that the court 
calendar constituted the official minutes. They were filed with plaintiff's motion 
to dismiss in the Court of Appeals and are found in plaintiff's brief to this Court, 
but are not in the record on appeal. 
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Before the adoption of Rule 58, our statutes expressly required 
a detailed entry in the court minutes in order to constitute entry 
of judgment. N.C.G.S. § 1-205 provided: 


Upon receiving a verdict, the clerk shall make an entry in 
his minutes, specifying the time and place of the trial, the 
names of the jurors and witnesses, the verdict, and either 
the judgment rendered thereon or an order that the cause 
be reserved for argument or further consideration. If a dif- 
ferent direction is not given by the court, the clerk must enter 
judgment in conformity with the verdict. 


N.C.G.S. § 1-205 (1953) (repealed by 1967 N.C. Sess. Laws ch. 
957, § 4). In addition to the court minutes mentioned in section 
1-205, the clerk was required to keep a judgment docket. N.C.G:S. 
§ 2-42 provided: 


Each clerk shall keep the following books . 


2. Judgment docket, which shall contain a note of the 
substance of every judgment and every proceeding subsequent 
thereto. 


8. Minute docket of superior court, which shall contain 
a record of all proceedings had in the court during term, in 
the order in which they occur, and such other entries as the 
judge may direct to be made therein. 


N.C.G.S. § 2-42 (1953) (emphasis added) (repealed by 1971 N.C. 
Sess. Laws ch. 363). The clerk made the entry in the minutes 
as required by section 1-205 and also made a detailed entry of 
superior court judgments in the judgment docket pursuant to 
N.C.G.8. § 1-233, which provided: 


Every judgment of the superior court, affecting the right to 
real property, or requiring in whole or in part the payment 
of money, shall be entered by the clerk of said superior court 
on the judgment docket of the court. The entry must contain 
the names of the parties, and the relief granted, date of judg- 
ment, and the date, hour and minute of docketing .... 


N.C.G.S. § 1-238 (1953) (current version at N.C.G.S. § 1-233 (1983) ). 
Thus, prior to the adoption of Rule 58 our statutes mandated that 
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the clerk make detailed notations when recording the judgment 
of the court in both the minutes of the court and the judgment 
docket. 


In 1971, the General Assembly repealed section 2-42, which 
required the keeping of a “minute docket” and a “judgment docket,” 
and replaced it with N.C.G.S. § 7A-109, which provides: “Each 
clerk shall maintain such records, files, dockets and indexes as © 
are prescribed by rules of the Director of the Administrative Office 
of the Courts.” N.C.G.S. § 7A-109(a) (1989). Though the language 
of the new statute differs from its predecessor, court minutes and 
judgment dockets are still statutorily prescribed. For example, where 
section 2-42 expressly required the maintenance of judgment and 
minute dockets, current section 7A-109(a) explicitly acknowledges 
that the clerk should continue to keep such dockets: “[T]hese records 
... Shall include civil actions, special proceedings, estates, criminal 
actions, juvenile actions, minutes of the court, [and] judgments 
....” Id. (emphasis added). 


In 1967, the General Assembly repealed the entry of judgment 
provision of section 1-205 and enacted the North Carolina Rules 
of Civil Procedure, including Rule 58, effective 1 January 1970. 
As noted, Rule 58 provides that entry of judgment occurs when 
the clerk “makes a notation in his minutes[.]” In contrast to the 
express language of the previous section on entry of judgment, 
the current rule does not specify the degree of detail necessary 
for a sufficient “notation.” We are convinced, however, that by 
specifying a notation of “such verdict” in the first paragraph of 
Rule 58, the General Assembly intended to retain the former re- 
quirements at least as to the essential details of the judgment. 


[2] Where the provisions of paragraph one of Rule 58 apply, 2.e., 
when there is “a jury verdict that a party shall recover only a 
sum certain or costs or that all relief shall be denied or upon 
a decision by the judge in open court to like effect,” the clerk 
‘shall make a notation in his minutes of such verdict or decision 
....  N.C.G.S. § 14-1, Rule 58. In order to make a notation 
of “such verdict” as was returned in this case, the clerk had to 
specify more than the mere words “jury verdict.” An adequate 
notation would have reflected much of the information on the actual 
jury verdict form, including, at minimum, the names of the parties, 
the prevailing party, the relief awarded, and the date the verdict 
was returned. 
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N.C.G.S. § 74-109 supports the conclusion that the essential 
details of a judgment are a necessary component of the notation 
constituting entry of judgment. That section governs the clerk’s 
record-keeping procedures, including minutes of the court and 
judgments. It provides that such records shall be kept in accordance 
with rules prescribed by the Director of the Administrative Office 
of the Courts. N.C.G.S. § 7A-109. It also states that the Director 
shall establish rules designed 


(1) To provide an accurate record of every determinative legal 
action, proceeding, or event which may affect the person or 
property of any individual, firm, corporation, or association; 


(2) To provide a record during the pendency of a case that 
allows for the efficient handling of the matter by the court 
from its initiation to conclusion and also affords information 
as to the progress of the casef[.| 


N.C.G.S. § 7A-109(a)(1)-(2). These provisions reveal a legislative in- 
tent that court records provide an accurate source of information 
about the status and disposition of cases. The clerk’s notation in 
the minutes of the court is important because it establishes the 
point from which a party has thirty days to file written notice 
of appeal under Rule 58 and North Carolina Rule of Appellate 
Procedure 3. “It is... highly desirable that the moment of entry 
of judgment be easily identifiable and it is also desirable that fair 
notice be given to all parties of the entry of judgment.” N.C.G:S. 
§ 1A-1, Rule 58 comment. Thus, it is essential that the notation 
of entry of judgment include at least the names of the parties, 
the prevailing party, the relief awarded, and the date the verdict 
was returned. The notation here lacks these specifics and is therefore 
insufficient to constitute entry of judgment under Rule 58. 


[3] Even if the assistant clerk’s notation had been sufficient to 
constitute entry of judgment, we disagree with the Court of Ap- 
peals holding that paragraph one of Rule 58 determines when entry 
occurred on the facts of this case. The parties do not contend 
that the judgment here was anything other than a jury verdict 
for a sum certain; thus, that aspect of paragraph one is met. The 
first paragraph of Rule 58 does not determine when entry of judg- 
ment occurs, however, when the trial court makes a direction con- 
trary to its terms. The trial court makes such a contrary direction 
when it requests that one of the parties draft the order or judg- 
ment. Stachlowski v. Stach, 328 N.C. 276, 283, 401 S.E.2d 638, 
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643 (1991); see also Cobb v. Rocky Mount Board of Education, 
102 N.C. App. 681, 683, 403 S.E.2d 538, 540 (1991), aff'd per curiam, 
331 N.C. 280, 415 S.E.2d 554 (1992). Though such a request is 
primarily directed to the party assigned to draft the judgment, 
it necessarily operates as an implicit direction to the clerk not 
to follow the remaining, otherwise automatic, procedures of 
paragraph one—noting entry of judgment in the minutes and “forth- 
with prepar|ing], sign[ing], and filling] the judgment without awaiting 
any direction by the judge.” N.C.G.S. § 1A-1, Rule 58. Clearly, 
a request that prevailing counsel draft the order or judgment is 
inconsistent with the last sentence of paragraph one which makes 
the clerk responsible for preparing the judgment. Further, as noted 
in Stachlowskt, “when the judge makes a contrary direction, such 
as requesting one of the parties to draft the order or judgment, 
the likelihood of fair notice to both parties may be jeopardized.” 
328 N.C. at 288, 401 S.E.2d at 643. 


Plaintiff argues that where, as here, there is a jury verdict 
for a sum certain, there is no need for the trial court to make 
findings of fact or even to sign the judgment. See N.C.G.S. § 1A-1, 
Rule 58 comment. In such cases, plaintiff suggests, entry of judg- 
ment is a purely ministerial act and it should be irrelevant who 
prepares the judgment for filing with the court records. As we 
noted in Stachlowski: 


The clearest description of what constitutes fair notice 
of entry of judgment is the typical case contemplated by 
paragraph one of Rule 58. Upon a jury verdict or a judge’s 
decision that a party recover only a sum certain or costs or 
that all relief shall be denied, absent a direction to the contrary 
by the court the clerk makes a notation of the judgment in 
the minutes. Entry of judgment occurs at that time and because 
“it involves an open court verdict or decision, all parties are 
deemed to be on notice of the fact and time of the entry.” 
W. Shuford, N.C. Civil Practice and Procedure § 58-4 (1988). 


328 N.C. at 283, 401 S.E.2d at 643. This is not the typical case 
contemplated by paragraph one of Rule 58, however, because the 
trial court made a contrary direction that the prevailing party 
draft the judgment. Even though entry of judgment could have 
occurred upon the clerk’s proper notation in the minutes of the 
jury verdict, it did not occur at that time because the court’s 
contrary direction to plaintiff's attorney to prepare the judgment 
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precluded application of the automatic entry provisions of paragraph 
one. 


Plaintiff further argues that there was no “contrary direction” 
within the meaning of the first paragraph of Rule 58 because the 
trial court, in ruling on plaintiff's motion to dismiss defendants’ 
appeals, found as a fact that it gave no direction to the clerk. 
This argument is without merit. The entire finding is as follows: 


4. The Clerk assigned to the Courtroom wrote “jury ver- 
dict” on the Court calendar for the September 26, 1989 term. 
The Court gave no direction to the Clerk with respect to 
a notation of such verdict. The entry of Judgment for the 
purpose of Rule 58 occurred when the Judgment was entered 
and signed by the Court on October 9, 1989. 


This finding does not support plaintiff's argument that there was 
no “contrary direction” by the trial court. Instead, it reveals that 
the assistant clerk made the notation upon her own initiative, while 
the trial court proceeded on the understanding that entry would 
follow its adoption of the judgment. Thus, the finding supports 
the trial court’s conclusion that entry of judgment occurred on 
9 October 1989 when it signed the written judgment prepared 
by plaintiff's counsel. 


Because of the trial court’s contrary direction, the automatic 
entry provisions of paragraph one do not operate to determine 
when entry of judgment occurred. Neither do the remaining 
paragraphs of Rule 58 effectively resolve the question. There was 
no entry of judgment under paragraph two oi Rule 58 because 
there is no indication that the clerk made a notation in the minutes 
pursuant to the trial court’s direction.” In fact, the trial court's 





2. There is a fundamental difference between paragraphs one and two of Rule 
58. Paragraph one contemplates a simple case in which entry of judgment occurs 
automatically, absent a contrary direction by the court, upon the clerk’s notation 
in the minutes of the verdict rendered by the trial court or jury. Paragraph two, 
however, does not contemplate an automatic notation by the clerk; instead, entry 
of judgment occurs under this paragraph only if the court expressly directs the 
clerk to make a notation. Upon such an affirmative direction and a notation entered 
in response to such direction, entry of judgment occurs, and subsequent directions 
by the trial court do not affect the timing of entry of judgment. Thus, under 
paragraph one of Rule 58, a contrary direction by the trial court to a party regarding 
preparation of the judgment delays entry of judgment, while under paragraph 
two of Rule 58, an affirmative direction by the trial court to the clerk to make 
a notation constitutes entry of judgment notwithstanding subsequent direction 
to a party to prepare the judgmen:. 
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finding that it “gave no direction to the Clerk” is supported by 
the record and is determinative. Paragraph three of the rule applies 
only “where judgment is not rendered in open court’; thus, it 
is inapplicable here. 


[4] Absent entry of judgment under the express provisions of 
Rule 58, we determine the time of entry of judgment under the 
framework established in Stachlowski: 


In cases where the procedures used do not fit within the ex- 
press provisions of the rule or where there is no evidence 
to indicate when or whether such notation was made, the spirit 
and purpose of the rule should determine when entry of judg- 
ment occurs. ... [RJelevant factors in this analysis are: (1) 
an easily identifiable point at which entry occurred, such that 
(2) the parties have fair notice of the court’s judgment and 
the time thereof, and that (8) the matters for adjudication 
have been finally and completely resolved so that the case 
is suitable for appellate review. 


828 N.C. at 287, 401 S.E.2d at 645. In light of those factors, we 
conclude that entry of judgment here occurred on 9 October 1989 
when the trial court adopted and signed the proposed judgment 
submitted by plaintiff's counsel, not on 2 October 1989 when the 
jury returned its verdict and the assistant clerk wrote “jury ver- 
dict” on the court calendar. The date of signing of the judgment 
provided an easily identifiable point at which entry occurred. Assum- 
ing timely receipt of a copy of the judgment by opposing counsel, 
the parties had fair notice of the court’s judgment and the time 
thereof. And, the matters for adjudication clearly had been finally 
and completely resolved at that point. 


Thus, the Barwick defendants’ written notice of appeal, filed 
on 3 November 1989, was timely. Because defendants Abrahamson 
filed their notice of appeal within ten days of the timely appeal 
of their coparties, their appeal is timely as well. N.C.R. App. P. 
3(c). Defendants’ timely appeals were sufficient to establish jurisdic- 
tion in the Court of Appeals; therefore, we reverse the decision 
of that court and remand the case to it for a determination on 
the merits. 


Reversed and remanded. 
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STATE OF NORTH CAROLINA v. MICHAEL LESLIE RAINEY 


No. 70489 
(Filed 22 April 1992) 


Homicide § 765 (NCI4th); Criminal Law § 1310 (NCI4th)— first 
degree murders — felonious assaults—no error in guilt or sen- 
tencing phases 

In an appeal from three convictions of first degree murder 
and three convictions of assault with a deadly weapon with 
intent to kill inflicting serious injury wherein defendant’s counsel 
submitted a brief in accordance with Anders v. California, 
386 U.S. 738, in which he requested that the Supreme Court 
review the record to determine whether there was any error 
which might warrant reversal of any of defendant’s convictions 
or modification of the sentences imposed, the Court found 
no error in the guilt-innocence phase of defendant’s trial war- 
ranting reversal of any of defendant’s convictions where the 
evidence of defendant’s guilt was overwhelming; numerous 
eyewitnesses testified as to the events and circumstances 
surrounding the crimes charged; officers who interrogated de- 
fendant testified regarding defendant’s lawfully obtained con- 
fession; defendant admitted during his own testimony that 
he fired several shots at the victims, injuring several of them 
and killing three others; and defendant’s sole theory of defense 
at this phase of the trial that he was fearful of the victims 
was seriously undermined by the abundant evidence establishing 
that defendant initiated the shooting spree before the victims 
exited their cars and that defendant continued firing at the 
victims despite the apparent absence of any weapons held 
by the victims. The Court further found that the trial court 
committed no error in the capital sentencing proceeding or 
in the sentences imposed for defendant’s noncapital convictions 
and noted that any error that might have occurred during 
the capital sentencing proceeding must be deemed harmless 
because defendant received a sentence of life imprisonment, 
the minimum sentence, for each of the first degree murder 
convictions. 


Am Jur 2d, Criminal Law §§ 807, 809; Homicide §§ 425, 
559. 
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APPEAL as of right pursuant to N.C.G.S. § 7A-27 from final 
judgment and commitments entered by Beaty, J., at the 22 August 
1988 term of Superior Court, HENDERSON County, after a capital 
trial, imposing three consecutive life sentences upon defendant's 
conviction of three counts of first-degree murder. Defendant’s mo- 
tion to bypass the Court of Appeals pursuant to N.C.G.S. § 7A-31 
was allowed by this Court on 6 November 1991 as to three addi- 
tional consecutive six-year sentences imposed upon defendant for 
his conviction of three separate counts of assault with a deadly 
weapon with intent to kill inflicting serious injury. Calendared for 
argument in the Supreme Court 9 March 1992; determined on the 
briefs without oral argument pursuant to N.C. R. App. P. 30(d). 


Lacy H. Thornburg, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Stephen P. Lindsay for defendant-appellant. 


MEYER, Justice. 


On 3 April 1988, defendant, who had no prior criminal record, 
shot six people, three of whom died as a result of their wounds, 
in the parking lot of Mountain Home Baptist Church in Henderson 
County. Defendant was subsequently indicted on and convicted, 
in a capital trial, of three counts of first-degree murder and three 
counts of assault with a deadly weapon with intent to kill inflicting 
serious injury. In each of the murder cases, the jury found ag- 
gravating and mitigating circumstances, found that the mitigating 
circumstances were not outweighed by the aggravating cir- 
cumstances, and returned a recommendation of life imprisonment. 
We find no error in defendant’s trial or sentencing proceeding. 


The evidence presented at defendant’s trial tended to show 
the following facts and circumstances. Defendant and one of the 
victims, Andrea Owensby Rainey, were married in 1970. After 
marrying, they first lived in Atlanta for approximately nine years, 
returning to North Carolina in 1979. They purchased approximately 
nine acres of land on Sugar Loaf Mountain from Andrea’s maternal 
grandfather, Mr. Justice, built a house on it, and moved into the 
house in June 1981. Andrea and her two young sons moved back 
to Atlanta in the summer of 1984, and she and defendant later 
divorced. 
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Defendant retained the house and land on Sugar Loaf Moun- 
tain, and Andrea took possession of a house they owned in Atlanta. 
Defendant’s house was set back off the road, and for access, he 
used an old road on the property still belonging to Andrea's grand- 
father. There was no right-of-way granted to defendant, and he 
used the road with Mr. Justice’s permission. 


During their marriage, defendant and Andrea had invested 
in a riding tack store operated by Andrea’s mother, Ponelle Justice 
Owensby. When that business was dissolved in 1984, a conflict 
arose between defendant and Ponelle. The next year, the conflict 
increased when Mr. Justice died and Ponelle took over responsibili- 
ty for his Sugar Loaf Mountain property. Ponelle refused to sell 
defendant more land on the mountain, refused to increase the width 
of the access road to defendant’s house, and subsequently fenced 
in the Justice property, blocking defendant’s access by erecting 
a gate. 


Mr. Justice’s widow, Andrea's grandmother, Effie Justice, died, 
and the funeral was arranged for 3 April 1988 at a church within 
a half mile of defendant’s home. Just before the funeral service 
was to take place, the Justice family members gathered before 
going to the church. The group included Ponelle and her husband, 
Wilford Owensby; Andrea; her two sons, Justin and Brandon; 
Andrea’s sister, Sheila, and her husband, Billy Johnston; and their 
two young daughters, Wendy and Kimberly. All of them except 
Billy Johnston, who was a pallbearer and had gone ahead of the 
group, rode in two vehicles to the church. One vehicle was a Ford 
automobile, driven by Andrea; with Andrea were her sister, Sheila 
Johnston; Sheila’s two daughters, Wendy and Kimberly Johnston; 
and Andrea's seven-year-old son, Brandon Rainey. The other vehicle 
was a pickup truck driven by Wilford Owensby; with him were 
his wife, Ponelle, and Andrea’s other son, seven-year-old Justin 
Rainey. The group waited in the vehicles for a signal from the 
pallbearers, who were on the church porch, to enter the church. 


While sitting in her car, Andrea saw defendant go into the 
church, come back out, and return to the car defendant had driven 
to the church. Defendant retrieved from the car a twelve-gauge 
pump shotgun, which he loaded; a .880-caliber semiautomatic hand- 
gun; and ammunition for the weapons, which he put in his coat 
pockets. 
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Defendant turned and walked in the direction of the church. 
When he arrived in front of the car driven by his former wife, 
he stopped and stood directly in front of the car, yelled at Andrea 
‘Ah hell, f--- you,” and pointed the shotgun directly at his former 
wife’s sister, Sheila. He looked over toward Ponelle, who was seated 
in the truck, smiled, turned back, and pulled the trigger. The shotgun 
did not fire, and as Andrea was pushing Sheila onto the floor 
of the car, defendant began pumping the shotgun to eject the shell. 


Andrea glanced up at the passenger window and saw defend- 
ant there, with the gun barrel pointed at the window, and still 
smiling. Defendant then shot into the vehicle with his .380-caliber 
pistol, hitting Andrea in her face and arm. Billy Johnston, Sheila’s 
husband, came to the scene and said to defendant, who was still 
smiling, “Mike, you'll never get away. Why don’t you quit.” Defend- 
ant replied, “I don’t intend to.” Defendant then moved toward 
the rear passenger side window, and continued firing into the back 
seat of the car. When defendant had emptied his .380-caliber pistol, 
he laid it on top of the car. 


After defendant shot into Andrea’s car, he proceeded to the 
pickup truck parked nearby, which his former father-in-law, Wilford 
Owensby, had just exited to investigate the gunshots. Defendant 
approached Owensby, who told defendant that he was not armed. 
Defendant said, “Good,” and immediately fired the shotgun, hitting 
Owensby in the chest and instantly killing him. 


Andrea managed to get the car keys from her purse, start 
the car, and put it into reverse. Andrea drove out of the church 
parking lot and onto the highway. The children were screaming, 
and she could see bloody holes in her sister’s back. Both windows 
on the right side of the car were blown out, and there were several 
bullet holes in the windshield. Andrea stopped her vehicle at a 
traffic light and attracted the attention of officers in a nearby 
police car, who called an ambulance. Nine-year-old Wendy, who 
was seated in the back seat, received gunshot wounds to her leg, 
chest, and arm. 


Johnston, who had rushed toward the truck to care for Owensby, 
was handed a .25-caliber semiautomatic pistol by another of the 
pallbearers. Johnston fired at defendant but missed him. As Andrea's 
car left the parking lot, defendant ducked out of sight and reap- 
peared near Johnston. Defendant pointed the shotgun at Johnston 
and made him throw the .25-caliber pistol on the ground. Owensby’s 
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wife, Ponelle, then got out of the pickup truck and rushed to her 
husband. She looked at defendant and said, “Please,” whereupon 
defendant shot her, killing her also. 


Scott Bowles, Andrea’s cousin, ducked behind Owensby’s pickup 
truck after defendant shot Ponelle. As Bowles was crouched at 
the back of the truck, defendant ducked under the front of the 
truck and fired his shotgun under the pickup truck at Bowles, 
causing Bowles to fall to his knees. Johnston escaped, carrying 
Justin with him. Defendant then walked around the truck, picked 
up the .25-caliber pistol, and shot Bowles again. Bowles fell face 
forward on the ground, and defendant then grabbed Bowles’ leg, 
turned him over, and shot him in the head. Defendant shot Bowles 
at least four times. 


After defendant shot and killed Bowles, defendant kicked the 
bodies of Bowles, Ponelle, and Wilford. Then he laid the shotgun 
and keys on the hood of a hearse parked nearby, turned, and 
walked to his home a short distance away. From his home, defend- 
ant telephoned his girlfriend and 911. Defendant then walked to 
the road, where he was met by officers. 


After defendant was taken into custody, he was transported 
to the Henderson County Sheriff's Department where he signed 
a waiver of counsel and acknowledgment of his Miranda rights. 
Defendant gave the interrogators a full statement concerning the 
events at the church. 


Investigating officers found in the parking lot, near the place 
where Andrea’s car had been parked, glass, wadding from shotguns, 
shells, pellets, brain tissue, pieces of skull, and blood. A witness 
testified that he saw defendant reload the shotgun at least three 
times. The officers found eight spent twelve-gauge shotgun shells, 
thirteen spent .380-caliber casings, as well as a number of live 
and spent .25-caliber shells. 


Autopsies revealed that Wilford Owensby suffered shotgun 
wounds as well as a .25-caliber wound, Ponelle Owensby suffered 
numerous shotgun pellet wounds, and Scott Bowles suffered shotgun 
pellet wounds as well as a .25-caliber wound. The autopsy surgeon 
testified that Wilford Owensby, Ponelle Owensby, and Scott Bowles 
died as a result of multiple gunshot wounds. 


Andrea suffered the loss of part of her jaw and underwent 
surgery. Sheila Johnston received seven bullet wounds and under- 
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went surgery. Wendy Johnston was hospitalized and underwent 
multiple surgeries. 


In his own defense, defendant testified that he shot Wilford, 
Ponelle, and Scott because he was afraid of them and thought 
they had guns. Defendant stated that he did not remember retriev- 
ing his weapons from the back of the car but that he “obviously 
did.” Defendant admitted shooting into Andrea’s car as well as 
shooting Owensby, Ponelle, and Bowles. However, defendant could 
not recall the exact sequence of the events. According to defendant, 
he walked out of the church, passed Andrea’s car, and walked 
to the car he had driven to the church. Defendant testified: 


The first thing after that, that comes into mind was 
[Owensby] .... 


I was afraid of them. And, because of [Owensby’s] quality 
of shooting, I proceeded, when I saw [Owensby] he was behind 
his pick-up truck, with his left hand up against the camper top. 


The right hand was folded at the small of his back. I 
asked [Owensby] if he had a gun. He said, “No.” 


And, I said, “Good.” 


And, then somewhere within a split second there, his right 
arm that was folded behind the small of his back, started 
folding, or at the angle of it, started getting smaller, and he 
started turning, and I shot him. 


Defendant’s appellate counsel, in accordance with Anders v. 
California, 386 U.S. 738, 18 L. Ed. 2d 493 (1967), and State v. 
Kinche, 314 N.C. 99, 331 S.E.2d 665 (1985), has submitted a brief 
in which he requests that the Court review the record to determine 
whether there is any error that might warrant reversal of any 
of defendant’s convictions or modification of the sentences imposed. 


Defendant made eighteen assignments of error covering all 
phases of his trial and sentencing. As to his first sixteen assignments, 
defendant says that prevailing case law has decided the issues 
against him, and he thus abandons them. The remaining two 
assignments of error concern the nonproduction of certain inconsist- 
ent statements of witnesses for the State. As conceded by defend- 
ant, these assignments of error were determined by our prior denial 
of his motion for appropriate relief. State v. Rainey, No. 70A89 
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(N.C. 9 November 1989) (unpublished). In his brief, defendant’s ap- 
pellate counsel states: 


Undersigned counsel has extensive experience in the practice 
of criminal law at both the trial and appellate levels, and has 
successfully prosecuted appeals on behalf of criminal appellants, 
which efforts have resulted in reversals of convictions or 
modifications of sentences. Counsel has expended in excess 
of 90 hours reviewing and re-reviewing the record and transcript 
of this trial, relating exceptions and assignments of error to 
existing case law, and has exhausted every conceivable source 
attempting to find reasonable precedent or other support for 
even the slightest suggestion that defendant was denied a 
fair trial or that his rights were prejudiced in any way. Counsel 
is convinced that any error that may have been committed 
during the course of defendant’s trial was at most, harmless, 
and that in every incidence [sic] the trial court gave defendant 
the benefit of the doubt on evidentiary rulings. Consequently, 
counsel cannot in good faith argue that defendant was in any 
way denied a fair trial. The undersigned has also consulted 
with other experienced appellate attorneys who, after consider- 
ing the facts and the result obtained at trial, are of the same 
opinion as regards this appeal. 


Because of the overwhelming evidence of defendant's guilt, 
coupled with his lawfully obtained confession, the primary ob- 
jective of trial counsel was to save defendant from the death 
penalty. In this regard they were successful. Nevertheless, 
appellant respectfully submits the entire record to the Court 
for its review in the event. counsel is, himself, mistaken. Counsel 
has fully apprised trial counsel, Mr. Ron Blanchard, and the 
defendant of this position, and defendant fully agrees and con- 
sents hereto. 


The evidence of defendant’s guilt was overwhelming. Numerous 
eyewitnesses testified as to the events and circumstances surround- 
ing the crimes charged. Officers who interrogated defendant testified 
regarding defendant's lawfully obtained confession, relating to the 
jury the details of defendant’s acts. In addition, defendant admitted 
during his own testimony that he fired several shots at the victims, 
injuring several victims and killing Ponelle, Owensby, and Bowles. 
Defendant’s sole theory of defense at the guilt-innocence phase 
of the trial was based upon defendant’s alleged fear of the victims. 
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However, this defense theory was seriously undermined by the 
abundant evidence establishing that defendant initiated the shooting 
spree even before the victims had exited their cars and that defend- 
ant continued firing at the victims despite the apparent absence 
of any weapons held by the victims. 


Both the State and defendant presented evidence at the sen- 
tencing proceeding. The State presented the testimony of four 
witnesses to establish that defendant appeared angry, not fright- 
ened or nervous, during the shooting incident; that defendant acted 
calmly after the shooting; and that defendant did not express any 
remorse during police interrogation. Defendant presented exten- 
sive evidence, including the testimony of twenty-one witnesses, 
to support twelve mitigating circumstances submitted to the jury. 
Based on evidence presented during the sentencing proceeding, 
defense counsel argued to the jury that defendant is a paranoid 
schizophrenic, that he shot the victims because he had “distorted 
disillusions [sic] that the Owensbys were out to get him,” that 
defendant is a person of good character, and that defendant should 
be given a sentence of life imprisonment. 


We have conducted a thorough review of the transcript of 
the trial and sentencing proceeding, the record on appeal, and 
the briefs of defendant and the State. We find no error in defend- 
ant’s trial warranting reversal of any of defendant’s convictions. 
We further find that the trial court committed no error in the 
capital sentencing proceeding or in the sentences imposed for de- 
fendant’s noncapital convictions. Moreover, we note that any error 
that might have occurred during the capital sentencing proceeding 
must be deemed harmless beyond a reasonable doubt because de- 
fendant received life imprisonment, the minimum sentence, for each 
of the first-degree murder convictions. 


No error. 
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STATE OF NORTH CAROLINA v. PERRIE DYON SIMPSON 


No. 316A89 
(Filed 22 April 1992) 


1. Criminal Law § 1352 (NCI4th)— murder — McKoy error — polling 
of jury—not sufficient to establish harmless error 


There was prejudicial McKoy error in a capital sentencing 
hearing where the jury was given instructions requiring them 
to be unanimous in finding mitigating circumstances and there 
was evidence from which one or more jurors could have found 
one or more of the twenty-five rejected mitigating cir- 
cumstances. Moreover, the polling of the jury was insufficient- 
ly exact to establish that the error was harmless beyond a 
reasonable doubt. 


Am Jur 2d, Homicide § 548; Trial §§ 1759, 1760. 


Unanimity as to punishment in criminal case where jury 
can recommend lesser penalty. 1 ALR3d 1461. 


2. Jury § 7.9 (NCI3d)— murder—jury selection— knowledge of 
prior death penalty—excusal not mandatory 
In an appeal from a capital sentencing proceeding which 
was reversed on other grounds, the Supreme Court declined 
to adopt a per se rule that any juror with knowledge that 
a previous jury returned a recommendation of death for the 
same murder must be excused for cause. Where, as here, the 
trial court establishes through individual, sequestered, search- 
ing voir dire examination that the prospective juror can 
disregard prior knowledge and impressions, follow the trial 
court’s instructions on the law, and render an impartial, in- 
dependent decision based on the evidence, excusal is not 
mandatory. 


Am Jur 2d, Jury §§ 267, 276. 


APPEAL of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by DeRamus, 
J., at the 15 May 1989 Special Session of Superior Court, 
ROCKINGHAM County, upon defendant’s plea of guilty of first-degree 
murder. Heard in the Supreme Court 11 February 1992. 
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Lacy H. Thornburg, Attorney General, by Joan Herre Byers, 
Special Deputy Attorney General, for the State. 


James R. Glover and Ann B. Petersen for defendant appellant. 


WHICHARD, Justice. 


Defendant pled guilty to the first-degree murder of Jean Earnest 
Darter, robbery with a dangerous weapon, and conspiracy to com- 
mit murder. After his guilty pleas were entered, a jury was em- 
paneled for the purpose of determining defendant’s punishment 
for the first-degree murder. N.C.G.S. § 15A-2000(a) (1988). Upon 
the jury’s recommendation, the trial court sentenced defendant 
to death for the first-degree murder. Defendant previously appealed 
to this Court as of right on the judgment and sentence of death, 
and was allowed to bypass the Court of Appeals as to the judgments 
and sentences for the additional offenses. 


On defendant’s first appeal, this Court found no error in the 
judgments and sentences for armed robbery and conspiracy to com- 
mit murder. It found prejudicial error in the capital sentencing 
proceeding, however, and remanded the case to the trial court 
for resentencing on the first-degree murder. State v. Simpson, 
320 N.C. 313, 357 S.E.2d 332 (1987), cert. denied, 485 U.S. 963, 
99 L. Ed. 2d 430 (1988). At the new. sentencing proceeding, the 
jury unanimously found two aggravating circumstances. Of the 
twenty-nine mitigating circumstances submitted, the jury unanimous- 
ly found only four. Upon the jury’s recommendation that defendant 
be sentenced to death, the trial court entered the judgment from 
which defendant now appeals. 


The facts of the murder, which are not pertinent to the issues 
on this appeal, are summarized in the Court's prior opinion. See 
id. Additional facts relevant to this appeal are discussed below. 


[1] Subsequent to the sentencing hearing at issue, the United 
States Supreme Court held unconstitutional under the Eighth and 
Fourteenth Amendments of the United States Constitution jury 
instructions in capital proceedings which require jurors to be 
unanimous in the finding of mitigating circumstances. McKoy v. 
North Carolina, 494 U.S. 433, 108 L. Ed. 2d 369 (1990). Our review 
of the record reveals, and the State concedes, that the trial court 
here so instructed the jury. Specifically, the trial court instructed 
the jury to write “yes” after a mitigating circumstance if the jury 
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found unanimously that it existed and to write “no” if the jury 
did not unanimously find it to exist. The State further concedes 
that it cannot argue successfully that this error was harmless because 
there is evidence from which one or more jurors could have found 
one or more of the twenty-five rejected mitigating circumstances. 


For example, there was substantial evidence to support the 
mitigating circumstances that defendant committed the murder while 
he was under the influence of mental or emotional disturbance, 
and that the capacity of defendant to appreciate the criminality 
of his conduct or to conform his conduct to the requirements of 
law was impaired. N.C.G.S. § 15A-2000(f)(2), -2000(£6) (1988). Both 
circumstances were supported by the uncontradicted testimony of 
Dr. Claudia Coleman, a psychologist, that defendant’s ability to 
conform his conduct to the requirements of the law was impaired 
because he was suffering from emotional disturbance, attention 
deficit/hyperactivity disorder, and a “not otherwise specified” or 
“mixed” personality disorder. The trial court peremptorily instructed 
the jury that all the evidence tended to show the existence of 
these two statutory circumstances; yet, the jury answered “no” 
as to both. Given the substantial evidence in support of these 
and other mitigating circumstances, we cannot conclude beyond 
a reasonable doubt that the erroneous unanimity instruction did 
not preclude one or more jurors from considering one or more 
circumstances in mitigation. State v. Barnes, 330 N.C. 104, 108, 
408 S.E.2d 843, 845 (1991). 


The State also grants that the polling of the jury was insuffi- 
ciently exact to establish that the McKoy error was harmless beyond 
a reasonable doubt. It acknowledges that the polling fell somewhere 
between the type of polling found sufficient to show harmless error 
in State v. Laws, 328 N.C. 550, 402 S.E.2d 573, cert. denied, --- 
U.S. ---, 116 L. Ed. 2d 174, reh’g denied, --- U.S. ---, 116 
L. Ed. 2d 648 (1991), and the type found insufficient to make such 
a showing in State v. Lloyd, 329 N.C. 662, 407 S.E.2d 218 (1991). 
In Laws, the trial court asked the jury foreman if the answers 
on the verdict form reflected the “unanimous verdict of the jury.” 
The trial court also had the clerk read each answer on the verdict 
form to each individual juror and had the clerk ask each juror, 
‘Are these your answers and your recommendation as to punish- 
ment?” The foreman and the individual jurors answered all in- 
quiries in the affirmative. Under those circumstances, the Court 
concluded that the McKoy error had not precluded any juror from 


270 IN THE SUPREME COURT 


STATE v. SIMPSON 
[381 N.C. 267 (1992)] 


considering mitigating evidence. Laws, 328 N.C. at 554-55, 402 S.E.2d 
at 576-77. In Lloyd, however, the trial court asked questions only 
of the foreman and the jury as a whole. Only as to the final sentenc- 
ing decision did the trial court address the individual jurors. Fur- 
ther, the questions asked and the answers given did not reveal 
whether the jury’s rejection of the mitigating circumstances was 
unanimous. Under those circumstances, the Court held that the 
jury poll was not sufficiently specific to render the McKoy error 
harmless. Lloyd, 329 N.C. at 665-67, 407 S.E.2d at 220-21. 


Here, the trial court first asked the jury foreman whether 
each answer on the verdict form was “the jury’s answer.” The 
transcript then reveals the following: 


THE COURT THEN ASKED THE REMAINING JURORS THE FOLLOW- 
ING QUESTIONS: 


CoURT: You have heard the questions and the answers in- 
dicated by your foreman her[e] in open court? Are those your 
answers as a juror and is that your recommendation as to 
the death penalty as a juror? And do you still consent thereto? 


To the foregoing questions all the jurors answered in the 
affirmative. 


CourT: Members of the jury, for your answer to issues as 
indicated by your foreman here in open court, are those your 
answers so say you all? 


JURORS: Yes sir. 


Court: And for your recommendation as to punishment, your 
foreman has returned the verdict of the jury being that the 
jury unanimously recommends that the defendant, Perrie Dyon 
Simpson be sentenced to death, is that your recommendation, 
so say you all? 


JURORS: Yes sir. 


The State suggested in its brief and in oral arguments that the 
above transcription reflects a failure on the part of the court reporter 
to record individual colloquies between each juror and the trial 
court. It acknowledged that “this omission makes the polling insuffi- 
ciently exact to prove any McKoy error harmless beyond a reasonable 
doubt.” We agree that the polling was “not specific enough to 
distinguish between unanimous and nonunanimous ‘no’ verdicts on 
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the unfound mitigating circumstances.” Lloyd, 329 N.C. at 667, 
407 S.E.2d at 221. Because we cannot conclude beyond a reasonable 
doubt that the McKoy error was harmless, we vacate the sentence 
of death and order a new eapital sentencing proceeding. 


[2] Because it is likely to recur upon resentencing, we also address 
defendant’s issue of whether a prospective juror who knows that 
a prior jury recommended the death penalty for the same murder 
should be excused for cause. The trial court denied defendant's 
motions to excuse for cause several prospective jurors who knew 
defendant had been sentenced to death for Darter’s murder. Three 
had formed an opinion about the appropriateness of the sentence 
recommended in the first sentencing hearing. 


The parties uncovered the jurors’ prior knowledge and opin- 
ions during individual, sequestered voir dire examinations by the 
trial court to explore pretrial exposure or bias. The trial court, 
the State, and defense counsel closely and extensively questioned 
each prospective juror on the effect the prior knowledge or opinion 
would have on the juror’s ability to make an independent decision. 
All stated that they would be able to put aside that prior knowledge 
and/or opinion and render an impartial, fair decision based only 
on the evidence presented and the law as explained by the trial 
court. In most instances, the trial court instructed the prospective 
juror that the previous proceeding had been legally flawed and 
should have no bearing on the disposition at the current hearing. 
In one instance, the trial court instructed the juror that she should 
not discuss her prior knowledge with other jurors during jury 
deliberations. 


We join other jurisdictions in declining to impose a per se 
rule that any juror with knowledge that a previous jury returned 
a recommendation of death for the same murder must be excused 
for cause. See, e.g., Giles v. State, 554 So. 2d 1073, 1079-80 (Ala. 
Crim. App. 1984) (jurors with such knowledge not automatically 
excluded), judgment aff'd in part, rev'd in part on other grounds, 
554 So. 2d 1089 (Ala. 1987); Turner v. Commonwealth, 234 Va. 
543, 547-49, 364 S.E.2d 483, 485-86 (whether a juror can “stand 
indifferent” is basically a factual question within discretion of trial 
court), cert. denied, 486 U.S. 1017, 100 L. Ed. 2d 218 (1988). We 
stress, however, the importance of “searching questioning of pro- 
spective jurors ... to screen out those with fixed opinions” as 
to the appropriate penalty. Nebraska Press Ass'n v. Stuart, 427 
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U.S. 539, 564, 49 L. Ed. 2d 683, 700 (1976). Where, as here, the 
trial court establishes through individual, sequestered, searching 
voir dire examination that the prospective juror can disregard 
prior knowledge and impressions, follow the trial court’s instruc- 
tions on the law, and render an impartial, independent decision 
based on the evidence, excusal is not mandatory. See Mu’Min v. 
Virginia, --- U.S. ---, ---, 114 L. Ed. 2d 493, 509 (relevant question 
in trial preceded by extensive pretrial publicity is not whether 
jurors remember the case but whether they have such fixed opin- 
ions that they cannot judge defendant impartially), reh’g denied, 
--- U. 8. ---, 115 L. Ed. 2d 1097 (1991); Bundy v. Dugger, 850 
F.2d 1402, 1425-27, reh’g denied, 859 F.2d 928 (11th Cir. 1988) 
(upholding denial of defendant’s challenge for cause of prospective 
juror who knew defendant had been sentenced to death for other 
murders where juror stated he would follow the law, presume 
defendant's innocence, and base his decision as to guilt and penalty 
on the evidence), cert. denied, 488 U.S. 1034, 102 L. Ed. 2d 980 
(1989); State v. Bell, 302 S.C. 18, 24, 393 S.E.2d 364, 367-68 (jurors 
who knew defendant had been sentenced to death for a different 
murder could serve if they stated they could set aside their opinions 
and base their decisions on the evidence), cert. denied, --- U.S. 
---, 112 L. Ed. 2d 182 (1990); State v. Corbett, 309 N.C. 382, 390, 
395, 307 S.E.2d 139, 145, 147 (1983) (prospective juror who states 
opinion on disposition of case can serve if it is established that 
he can “lay aside” his opinion and render verdict on the evidence). 


Death sentence vacated. Remanded for new capital sentencing 
proceeding. 


STATE OF NORTH CAROLINA v. WADE LARRY COLE 


No. 349A89 
(Filed 22 April 1992) 


1. Constitutional Law § 344 (NCI4th) — excusal of jurors — private 
bench conferences—right of defendant to be present 

It was not error for the trial court to excuse prospective 

jurors after unrecorded bench conferences when defendant’s 

trial for a first and a second degree murder had not com- 
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menced, but it was error to do so after defendant's trial had 
begun and he had an unwaivable right to be present at all 
stages of the trial. The State failed to carry its burden of 
showing that the error was harmless beyond a reasonable 
doubt although the State contended that the error was harmless 
because there must be a new sentencing hearing due to McKoy 
error and the guilt phase was therefore not a capital trial; 
that the court did not excuse the jurors but deferred their 
services to a later term and pursuant to N.C.G.S. § 9-6(f) there 
is no provision for objections to deferrals to jury service, so 
that the composition of the jury would have been no different 
had defendant been present at the bench conferences; that 
the evidence against defendant was so overwhelming that the 
jury would have convicted him whatever its composition; and 
that defendant was not tried for his life for the second degree 
murder, so that he could waive his right to be at the bench 
conferences for that trial. 


Am Jur 2d, Criminal Law § 901. 


2. Homicide § 212 (NCI4thi— beating—heart attack — evidence 
of homicide sufficient 
The trial court properly denied defendant’s motion to 
dismiss a charge of second degree murder, which produced 
a manslaughter conviction, where the State's evidence was 
that the victim’s death was caused by an abnormal heartbeat 
caused by the assault she had suffered from defendant. It 
is too much of a coincidence that the victim died of heart 
failure shortly after being assaulted to say this makes the 
assault speculative as a cause. The stress of seeing her daughter 
assaulted was a part of the stress of being assaulted by the 
defendant as part of one incident. 


Am Jur 2d, Homicide § 18. 
Homicide by fright or shock. 47 ALR2d 1072. 
Justice LAKE did not participate in the consideration or 


decision of this case. 


APPEAL as of right by defendant pursuant to N.C.G.S. 
§ 7A-27(a) from a judgment imposing a death sentence entered 
by Stephens, J., at the 17 July 1989 Criminal Session of Superior 
Court, CAMDEN County. Defendant’s motion to bypass the Court 
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of Appeals as to an additional] judgment was allowed by the Supreme 
Court 5 February 1991. Heard in the Supreme Court 10 December 
1991. 


The defendant was charged with the murder of his girlfriend 
Theresa Graham and his girlfriend’s mother Hattie Graham. The 
two cases were consolidated for trial and defendant was tried for 
his life for the murder of Theresa Graham. He was tried for second 
degree murder on the charge in regard to the death of Hattie Graham. 


A jury panel was present for the trial of cases during the 
week commencing 17 July 1989. After the court announced the 
first order of business was the selection of a grand jury and a 
grand jury foreman, it considered excuses from prospective jurors. 
The jurors were questioned individually at the bench and off the 
record by the judge. Neither the defendant nor his attorney was 
present at the bench. While the record does not reflect the contents 
of these discussions, it indicates that the court said, “I’ve excused 
those or deferred those that seemed appropriate.” The grand jury 
was then selected. The petit jury panel was then administered 
the oath and dismissed until the next morning in order for the 
court to resolve pretrial matters. 


On Tuesday, 18 July 1989, the defendant’s case was called 
for trial and jury selection began. The following day, Wednesday, 
a second pool of prospective jurors reported for jury duty. The 
judge questioned prospective jurors individually at the bench con- 
cerning their requests to be excused or deferred from jury service. 
Neither the defendant nor his counsel was present at the bench 
when these conferences took place nor were these conferences record- 
ed. After these bench conferences, the court excused some of these 
prospective jurors. The record does not show why they were 
excused. 


The State’s evidence showed that defendant killed Theresa 
Graham by inflicting multiple stabbings upon her as well as two 
gunshot wounds. He also stabbed his girlfriend’s mother who in- 
tervened in the fight. The State introduced evidence that the 
mother’s death was caused by abnormal heartbeat (cardiac ar- 
rhythmia). In the opinion of the State’s expert witness, the 
precipitating cause of the abnormal heartbeat was “the assault 
she had suffered, the physical injuries, shallow cuts, evidence of 
blunt force, blows about the face and chest.” 
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The defendant was found guilty of the murder of Theresa 
Graham and received the death penalty on this charge. He was 
convicted of involuntary manslaughter for the death of Hattie Graham 
and was sentenced to ten years in prison on this charge. 


Lacy H. Thornburg, Attorney General, by Ellen B. Scouten, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant appellant. 


WEBB, Justice. 


[1] The defendant’s first assignment of error deals with the 
unrecorded bench conferences at which the court excused some 
of the jurors. We believe this assignment of error has merit. We 
held in State v. McCarver, 329 N.C. 259, 404 S.E.2d 821 (1991) 
and State v. Smith, 326 N.C. 792, 392 S.E.2d 362 (1990), that a 
defendant's unwaivable right to be present at every stage of a 
capital trial made it error for a court to excuse a juror after an 
unrecorded conference at the bench at which neither the defendant 
nor his counsel was present. 


In this case, it was not error for the court to excuse prospective 
jurors after the unrecorded bench conferences on 17 July 1989. 
The defendant's trial had not commenced at that time. The jurors 
were not excused at a stage of the defendant’s trial and the defend- 
ant did not have the right to be present at the conferences. 


It was error to excuse jurors after the unrecorded bench con- 
ferences on 19 July 1989. The defendant’s trial had commenced 
at that time and he had an unwaivable right to be present at 
all stages of the trial. In this case, as in McCarver and Smith, 
the conferences at the bench were not recorded and we cannot 
determine whether the error was harmless. We conclude that the 
State has failed to carry its burden of showing the error was 
harmless beyond a reasonable doubt. 


The State concedes there was error in excusing the jurors 
during the trial after the bench conferences. It says the error 
was harmless beyond a reasonable doubt. The State says it has 
conceded error in the charge of the penalty phase of the trial 
because of a violation of the rule of McKoy v. North Carolina, 
494 U.S. 433, 108 L. Ed. 2d 369 (1990). For this reason, says the 
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State, there must be a new trial as to the penalty which prevents 
the guilt phase of this case from being a capital trial and the 
defendant did not have the right to be present at the bench con- 
ferences. We cannot hold that a phase of the trial, at which if 
the defendant is found guilty, he may then be tried to determine 
whether he will be sentenced to death, is not a part of a capital trial. 


The State also contends that the record shows that the court 
did not excuse the jurors but deferred their services to a later 
term. It says that pursuant to N.C.G.S. § 9-6(f) there is no provision 
for objections to deferrals of jury service and if the defendant 
had been present at the bench conferences, the composition of 
the jury would have been no different. N.C.G.S. § 9-6(f) provides: 


The discretionary authority of a presiding judge to excuse 
a juror at the beginning of or during a session of court is 
not affected by this section. 


N.C.G.S. § 9-6 mandates a procedure to be promulgated by the 
chief district court judges to provide for the excusal of prospective 
jurors. Subsection (f) provides that with this procedure, the superior 
court judges retain the power to excuse jurors. Although N.C.G.S. 
§ 9-6(f) provides that superior court judges have the power to 
excuse jurors, this power must be exercised within the constraints 
of constitutional requirements which was not done in this case. 


The State also says the evidence against the defendant was 
so overwhelming that the jury would have convicted him at the 
guilt phase whatever its composition. State v. Huff, 325 N.C. 1, 
381 S.E.2d 635 (1989), dealt with a defendant's unwaivable right 
under the Constitution of North Carolina to be present at all stages 
of the trial. We held in that case that in order to find a violation 
of this right is harmless error, the State must show and we must 
find the error was harmless beyond a reasonable doubt. We said 
that error is harmless beyond a reasonable doubt if it does not 
contribute to the verdict obtained. Jd. at 33, 381 S.E.2d at 653. 
We cannot hold in this case that a change in the composition of 
the jury did not contribute to the verdict. Although the evidence 
for the State was strong we cannot say beyond a reasonable doubt 
that a different jury would have returned a death sentence. 


The State argues finally that the defendant was not tried 
for his life for the murder of Hattie Graham. For this reason, 
he could waive his right to be at the bench conferences for that 
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trial, which he did, and the judgment in that case should be af- 
firmed. See State v. Tate, 294 N.C. 189, 239 S.E.2d 821 (1978). 
In McCarver and Smith, the defendants were granted new trials 
for the charges joined for trial with the murder charges. We are 
bound by those cases to order a new trial on the charge involving 
the death of Hattie Graham. 


[2] The defendant also assigns error to the denial of his motion 
to dismiss the charge against him arising from the death of Hattie 
Graham. The court charged the jury that in order to find the 
defendant guilty they must find that the defendant unlawfully com- 
mitted an assault on Hattie Graham which was the proximate cause 
of her abnormal heartbeat. The defendant, relying on State v. Cox, 
303 N.C. 75, 277 S.E.2d 376 (1981), State v. McCoy, 79 N.C. App. 
273, 339 S.E.2d 419 (1981) and State v. Smith, 65 N.C. App. 770, 
310 S.E.2d 115, modified on another point and affirmed, 311 N.C. 
145, 316 S.E.2d 75 (1984), argues that in order to survive a motion 
to dismiss, the evidence must support a conviction on the theory 
submitted to the jury. He says the case against him in regard 
to the death of Hattie Graham was tried on the theory that the 
assault on her by him was the cause of her heart failure and 
the evidence on this point was too speculative to be submitted 
to the jury. 


The defendant says that there was evidence that Hattie 
Graham's heart failure could have been caused by (1) her heart 
disease without further stress, (2) the stress of seeing her daughter 
assaulted, or (3) the assault on her by the defendant. He says 
the cause of death was too speculative for the charge against him 
to be submitted to the jury on the theory that his assault on 
Hattie Graham was the cause of her death. 


The State presented expert testimony that defendant’s assault 
on Hattie Graham was the precipitating cause of the abnormal 
heartbeat that caused her death. It is too much of a coincidence 
that Hattie Graham died of heart failure shortly after being assaulted 
to say this makes the assault speculative as a cause. The stress 
of seeing her daughter assaulted was a part of the stress of being 
assaulted by the defendant. It was all part of one incident. The 
charge was properly submitted to the jury. 


We do not pass on the defendant's other assignments of error 
as the questions they pose may not arise at a new trial. 
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New trial. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


STATE OF NORTH CAROLINA Ex REL. UTILITIES COMMISSION, PUBLIC 
STAFF AND REGIONAL INVESTMENTS OF MOORE, INC. v. VILLAGE 
OF PINEHURST 


No. 3862PA90 
(Filed 22 April 1992) 


ON discretionary review pursuant to N.C.G.S. § 7A-31(a) of 
a decision of the Court of Appeals, 99 N.C. App. 224, 393 
S.E. 2d 111 (1990), affirming an order issued on 23 February 1989 
by the North Carolina Utilities Commission approving the applica- 
tions of Regional Investments of Moore, Inc. to acquire the water 
and sewer franchises of Pinehurst Water Company and Pinehurst 
Sanitary Company and to mortgage these assets. Heard in the 
Supreme Court 10 March 1992. 


Hunton & Williams, by Edward S. Finley, Jr., for 
plaintiff-appellee. 


DeBank, McDaniel & Anderson, by William E. Anderson, for 
defendant-appellant. 


PER CURIAM. 


Affirmed. 
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CARMEN P. GRAY AND HUSBAND, BILLY GRAY v. LYNDON F. SMALL AND 
WIFE, LYNN McQUEEN SMALL 


No. 488A91 
(Filed 22 April 1992) 
APPEAL by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 104 N.C. 
App. 222, 408 S.E.2d 538 (1991), affirming the judgment of Brown 


(Frank R.), J., entered 26 September 1990 in Superior Court, DARE 
County. Heard in the Supreme Court 11 March 1992. 


Twiford, O’Neal and Vincent, by Russell E. Twiford and 
Edward A. O’Neal, for plaintiff appellants. 


Hornthal, Riley, Ellis & Maland, by L. P. Hornthal, Jr., for 
defendant appellees. 


PER CURIAM. 
The decision of the Court of Appeals is affirmed. 


Affirmed. 
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MARVIN E. COBB v. ROCKY MOUNT BOARD OF EDUCATION 


No. 269A91 
(Filed 22 April 1992) 


APPEAL by defendant from the decision of a divided panel 
of the Court of Appeals, 102 N.C. App. 681, 403 S.E.2d 538 (1991), 
reversing an order dismissing petitioner’s appeal entered by 
Allsbrook, J., in Superior Court, EDGECOMBE County, on 14 June 
1990, and allowing petitioner to proceed with the appeal. Heard 
in the Supreme Court 11 March 1992. 


Eastern Carolina Legal Services, Inc., by Wesley Abney, for 
petitioner appellee. 


Poyner & Spruill, by Ernie K. Murray and Steven A. Rowe, 
for respondent appellant. 


Wiliam W. Finlator, Jr., Associate Attorney General, amicus 
curiae. | 
PER CURIAM. 


On the authority of Reed v. Abrahamson, 331 N.C. 249, 415 
S.E.2d 549 (1992) (No. 230PA91, filed simultaneously herewith), the 
decision of the Court of Appeals is affirmed. 


Affirmed. 


Justice MEYER did not participate in the consideration or deci- 
sion of this case. 
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STATE OF NORTH CAROLINA ) 
) 
Vv. ) ORDER 
) 
) 


KEITH NORMAN SUDDRETH 


No. 64A92 
(Filed 21 April 1992) 


THIS matter is before the Court upon the defendant’s Notice 
of Appeal, defendant's Petition for Discretionary Review as to addi- 
tional issues, and the Attorney General’s Motion to Dismiss Appeal 
for lack of legal principles of major significance. 


Upon consideration, defendant’s Petition for Discretionary 
Review as to additional issues is denied, and notwithstanding the 
dissent in this matter in the Court of Appeals by the Honorable 
Robert F. Orr, the Attorney General’s Motion to Dismiss Appeal 
is allowed pursuant to Rule 10, North Carolina Rules of Appellate 
Procedure and previous ruling of this Court in Clifford v. River 
Bend Plantation, Inc., 312 N.C. 460, 463, 323 S.E.2d 23, 25 (1984). 
Judge Orr’s dissent in this matter concerned only the testimony 
of the State’s hair analysis expert. There was no assignment oi 
error concerning the testimony of the hair analysis expert referred 
to in the dissent, and, accordingly, defendant is foreclosed from 
arguing the issue of the hair expert’s testimony to this Court. 


These matters determined and done in Conference this the 
21st day of April, 1992. 


LAKE, J. 
For the Court 
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STATE OF NORTH CAROLINA 
EX REL. UTILITIES COMMISSION; 
THE PUBLIC STAFF—NORTH 
CAROLINA UTILITIES 
COMMISSION (INTERVENOBS), 
METRO MOBILE CTS 
OF CHARLOTTE, INC.; 
GTE MOBILE COMMUNICATIONS 
INCORPORATED; CONTEL 
CELLULAR CORPORATION; G.M.D. 
PARTNERSHIP; BLUE RIDGE 
CELLULAR TELEPHONE 
COMPANY; CENTEL CELLULAR 
COMPANY; N.C. RSA 2 
CELLULAR TELEPHONE 
COMPANY; N.C. RSA 3 
CELLULAR TELEPHONE 
COMPANY; CELLCOM OF 
HICKORY, INC.; ALLTEL MOBILE 
COMMUNICATIONS, INC.; 
UNITED STATES CELLULAR 
CORPORATION (JoINT PETITIONERS); 
CAROLINA TELEPHONE AND 
TELEGRAPH COMPANY; 
EASTERN RADIO SERVICE, INC-:: 
AND N.C. CELLULAR 
ASSOCIATION, INC. 

v. ORDER 
ATTORNEY GENERAL LACY 
H. THORNBURG (INTERVENOR) 


mee mee eet opm pert Stmret tegpeee” Mee”nmtSecmeet“te” agere” “mre em pee” eager” ee” me” mpegs” nee eet “Smee” eget” meme ne” eee ee ee ee 


No. 103PA92 
(Filed 23 April 1992) 


By its order dated 21 April 1992 allowing plaintiffs’ petition 
for writ of certiorari, the Court determined only to review the 
question whether the Court of Appeals’ decision made 12 March 
1992 to issue its writ of supersedeas should be affirmed or reversed. 
The Court will consider and determine this question based on the 
materials contained in and attached to the plaintiffs’ petition and 
the defendant’s response filed with this Court. Pending further 
orders of this Court, the writ of supersedeas issued by the Court 
of Appeals shall remain in full force and effect. 
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Done by the Court in Conference this the 23rd day of April 
1992. 


LAKE, J) 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-81 


BADGETT v. DAVIS 

No. 90P92 

Case below: 104 N.C.App. 760 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
COMAN v. THOMAS MANUFACTURING CO. 

No. 538P92 

Case below: 105 N.C.App. 88 

Petition by plaintiff for discretionary review pursuant to G.S. 
TA-31 denied 21 April 1992. Motion by defendant for sanctions 
denied 21 April 1992. 
HASSETT v. DIXIE FURNITURE CO. 

No. 39PA92 

Case below: 104 N.C.App. 684 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 21 April 1992. 
HOUSE v. HILLHAVEN, INC. 

No. 67P92 

Case below: 105 N.C.App. 191 

Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 21 April 1992. 
LOG SYSTEMS, INC. v. WILKEY 

No. 156P92 

Case below: 106 N.C.App. 90 


Petition by plaintiff for temporary stay allowed 28 April 
1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


McGILL v. FRENCH 

No. 108PA92 

Case below: 105 N.C.App. 246 

Petition by defendants for discretionary review pursuant to 
G.S. 7A-81 allowed 21 April 1992. 
MEYERS v. DEPT. OF HUMAN RESOURCES 

No. 119A92 

Case below: 105 N.C.App. 665 

Petition by defendant (DHR) for temporary stay allowed 1 
April 1992. 
NESBIT v. HOWARD 

No. 79PA92 

Case below: 105 N.C.App. 105 

Petition by plaintiffs for discretionary review pursuant to G.S. 
TA-31 allowed 21 April 1992. 
OCEAN HILL JOINT VENTURE v. 

N.C. DEPT. OF E.H.N.R. 

No. 77P92 

Case below: 105 N.C.App. 277 


Petition by defendant for temporary stay allowed 18 March 
1992. Petition by defendant for writ of supersedeas allowed 21 
April 1992. Petition by defendant for discretionary review pursuant 
to G.S. 7A-31 allowed 21 April 1992. 

PITTMAN v. UNION CORRUGATING CO. 

No. 80P92 

Case below: 105 N.C.App. 105 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


POSTELL v. B&D CONSTRUCTION CO. 

No. 50P92 

Case below: 105 N.C.App. 1 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 April 1992. 
POWELL v. POWELL 

No. 559P91 

Case below: 104 N.C.App. 554 

Petition by plaintiff for discretionary review pursuant to G.S. 
TA-31 denied 21 April 1992. 
POWERS v. PARISHER 

No. 544P91 

Case below: 104 N.C.App. 400 

Notice of appeal by defendant pursuant to G.S. 7A-30 dismissed 
21 April 1992. Petition by defendant for discretionary review pur- 
suant to G.S. 7A-31 denied 21 April 1992. 
SEBRELL v. CARTER 

No. 97P92 

Case below: 105 N.C.App. 322 

Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
SEVERANCE v. FORD MOTOR CO. 

No. 55P92 

Case below: 105 N.C.App. 98 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SONEK v. SONEK 
No. 93PA92 
Case below: 105 N.C.App. 247 


Petition by plaintiff for discretionary review pursuant to G.S. 
7TA-31 allowed 21 April 1992. 


STATE v. BROOKS 
No. 475PA91 
Case below: 104 N.C.App. 139 


Petition by defendant (Brooks) for writ of certiorari to the 
North Carolina Court of Appeals allowed 21 April 1992. 


STATE v. EVANS 
No. 72A92 
Case below: 105 N.C.App. 236 


Motion by the Attorney General to dismiss appeal for lack 
of substantial constitutional question allowed 21 April 1992. 


STATE v. GARRETT 

No. 91P92 

Case below: 105 N.C.App. 443 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
STATE v. HASKINS 

No. 42P92 

Case below: 104 N.C.App. 675 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-81 


STATE v. HENDERSON 

No. 73P92 

Case below: 105 N.C.App. 246 

Motion by the Attorney General to dismiss appeal for lack 
of substantial constitutional question allowed 21 April 1992. Peti- 


tion by defendant for discretionary review pursuant to G.S. 7A-31 
denied 21 April 1992. 


STATE v. HICKS 

No. 550P91 

Case below: 104 N.C.App. 556 

Motion by the Attorney General to dismiss appeal by defend- 
ant (Hicks) for lack of substantial constitutional question allowed 


21 April 1992. Petition by defendant (Hicks) for discretionary review 
pursuant to G.S. 7A-31 denied 21 April 1992. 


STATE v. HUNTLEY 
No. 41P92 
Case below: 104 N.C.App. 732 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 


STATE v. LEWIS 

No. 20P92 

Case below: 104 N.C.App. 804 

Motion by the Attorney General to dismiss appeal for lack 
of substantial constitutional question allowed 21 April 1992. Peti- 


tion by defendant for discretionary review pursuant to G.S. 7A-31 
denied 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. LIPSCOMB 
No. 69P92. 
Case below: 105 N.C.App. 246 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 


STATE v. MARSHALL 
No. 109P92 
Case below: 105 N.C.App. 518 


Petition by Attorney General for temporary stay allowed 24 
March 1992. 


STATE v. MATHIS 
No. 126P92 
Case below: 105 N.C.App. 402 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 


STATE v. McGEE 

No. 57P92 

Case below: 105 N.C.App. 106 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
STATE v. PENN 

No. 99P92 

Case below: 105 N.C.App. 444 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. PHIPPS 

No. 547P91 

Case below: 104 N.C.App. 557 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. 
STATE v. REEDER 

No. 62P92 

Case below: 105 N.C.App. 343 

Petition by Attorney General for discretionary review pur- 
suant to G.S. 7A-31 denied 21 April 1992. Petition by defendant 
for discretionary review pursuant to G.S. 7A-31 denied 21 April 1992. 
STATE v. WALLACE 

No. 558P91 

Case below: 104 N.C.App. 498 


Motion by the Attorney General to dismiss the appeal for 
lack of substantial constitutional question allowed 4 March 1992. 
Petition by defendant for discretionary review pursuant to G.S. 
7A-31 denied 4 March 1992. 

STATE EX REL. COBEY v. SIMPSON 

No. 56PA92 

Case below: 105 N.C.App. 95 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-81 denied 21 April 1992. Motion by Conservation Council for 
Leave to File Amicus Curiae Brief pursuant to Rule 28(i) allowed 
21 April 1992. 

STATE EX REL. UTILITIES COMM. v. THORNBURG 

No. 103PA92 

Case below: 331 N.C. 282 


Petition by plaintiffs for writ of certiorari to review the order 
of the North Carolina Court of Appeals allowed 21 April 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


SUMNER v. NATIONWIDE MUT. INS. CO. 
No. 6P92 
Case below: 104 N.C.App. 803 


Petition by defendant (Nationwide Mutual Ins. Co.) for discre- 
tionary review pursuant to G.S. 7A-31 denied 21 April 1992. 


URBACK v. EAST CAROLINA UNIVERSITY 
No. 110P92 
Case below: 105 N.C.App. 605 


Petition by defendant for temporary stay allowed 30 March 
1992. Stay dissolved 21 April 1992. Petition by defendant for discre- 
tionary review pursuant to G.S. 7A-31 denied 21 April 1992. 


WALLACE v. HASERICK 
No. 98P92 
Case below: 105 N.C.App. 315 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 21 April 1992. 


WILSON v. PEARCE 
No. 71P92 
Case below: 105 N.C.App. 107 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 21 April 1992. Motion by defendants to amend 
petition allowed 21 April 1992. 
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PETITIONS TO REHEAR 


VILLAGE OF PINEHURST v. 
REGIONAL INVESTMENTS OF MOORE 


No. 69A90 
Case below: 330 N.C. 725 


Petition by plaintiff to rehear pursuant to Rule 31 denied 21 
April 1992. 


YATES v. NEW SOUTH PIZZA, LTD. 
No. 176PA91 
Case below: 330 N.C. 790 


Petition by defendant to rehear pursuant to Rule 31 denied 
21 April 1992. 
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[331 N.C. 293 (1992)] 


CHARLES RUNYON, MARY ROBBINS RUNYON, anp PATSY SIMPSON 
WILLIAMS v. WARREN D. PALEY, CLAIRE PALEY, anp MIDGETT 
REALTY, INC., DBA MIDGETT REALTY 


No. 306A91 
(Filed 8 May 1992) 


1. Deeds § 58 (NCI4th)-- restrictive covenants -— validity — 
distinctions 
It is well settled that an owner of land in fee has a right 
to sell his land subject to any restrictions he may see fit 
to impose, provided the restrictions are not contrary to public 
policy. Such restrictions may be classified as either personal 
covenants, which create a personal obligation or right en- 
forceable at law only between the original covenanting parties, 
or as real covenants, which create a servitude upon the land 
subject to the covenant for the benefit of another parcel of 
land. A real covenant may be enforced at law or in equity 
by the owner of the dominant estate against the owner of 
the servient estate, whether the owners are the original cove- 
nanting parties or successors in interest. 


Am Jur 2d, Covenants, Conditions, and Restrictions 
§§ 16, 20, 21, 29-31, 36, 37. 


2. Deeds § 65 (NCI4th)— restrictive covenant — real covenant — 
requirements 
A restrictive covenant is a real covenant that runs with 
the land of the dominant and servient estates only if the sub- 
ject of the covenant touches and concerns the land, there is 
privity of estate between the party enforcing the covenant 
and the party against whom the covenant is being enforced, 
and the original covenanting parties intended the benefits and 
the burdens of the covenant to run with the land. 


Am Jur 2d, Covenants, Conditions, and Restrictions 
§§ 29, 30, 33-35. 


3. Deeds § 65 (NCI4th)— restrictive covenant—real covenant — 
touch and concern 

Plaintiffs showed that a restrictive covenant touches 

and concerns not only the servient estate owned by defend- 

ants, but also the properties owned by plaintiffs where the 

right to restrict the use of defendants’ property would af- 
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fect plaintiffs’ ownership interests in the property owned by 
them. It is not necessary for a covenant to have a physical 
effect on land for it to touch and concern the land; it is suffi- 
cient that the covenant have some economic impact on the 
parties’ ownership rights and it is essential that the covenant 
in some way affect the legal rights of the covenanting parties 
as landowners. The covenant does not touch and concern the 
land and will not run with the land where the burdens and 
benefits created by the covenant are of such a nature that 
they may exist independently from the parties’ ownership in- 
terests in land. 


Am Jur 2d, Covenants, Conditions, and Restrictions 
§§ 33, 35. 


. Deeds § 65 (NCI4th)— restrictive covenant —real covenant — 


privity of estate 


In an action to enforce a restrictive covenant as one run- 
ning with the land at law, horizontal privity of estate was 


established and vertical privity was established as to defend- 


ant Paley and plaintiff Williams but not as to plaintiffs Runyon. 
A party seeking to enforce at law a covenant as one running 
with the land must show the presence of both horizontal and 
vertical privity, horizontal privity being privity of estate be- 
tween the covenantor and covenantee at the time the covenant 
was created, and vertical privity being privity of estate be- 
tween the covenanting parties and their successors in interest. 
The Runyons did not make a sufficient showing of vertical 
privity because their only interest was acquired before the 
creation of the covenant. 


Am Jur 2d, Covenants, Conditions, and Restrictions § 34. 


Deeds § 65 (NCI4th)— restrictive covenant —real covenant — 
intent of parties 

The trial court erred in an action to enforce restrictive 
covenants by concluding that plaintiff Williams was not en- 
titled to enforce the covenants against defendants where the 
instrument creating the restrictions was ambiguous as to the 
parties’ intention that the benefit of the covenants run with 
the land and there was ample evidence establishing that the 
parties intended that the restrictive covenants be enforceable 
by the owner of the property retained by Mrs. Gaskins and 
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now owned by plaintiff Williams. Defendants offered no con- 
trary evidence and relied solely upon the theory that plaintiff 
Williams could not enforce the restrictions because the covenants 
did not expressly state the parties’ intent and because plaintiff 
Williams had failed to show that the covenants were created 
as part of a common scheme of development. 


Am Jur 2d, Covenants, Conditions, and Restrictions 


8§ 4, 95. 


. Deeds § 78 (NCI4th)— restrictive covenant —real covenant 
not enforceable — equitable servitude 


In certain circumstances, a party unable to enforce a restric- 
tive covenant as a real covenant running with the land may 
nevertheless be able to enforce the covenant as an equitable 
servitude. In order to enforce a restrictive covenant on the 
theory of equitable servitude, it must be shown that the cove- 
nant touches and concerns the land and that the original cove- 
nanting parties intended the covenant to bind the person against 
whom enforcement is sought and to benefit the person seeking 
to enforce the covenant. The touch and concern element need 
only be established where the covenant is sought to be en- 
forced either by or against successors in interest to the original 
or named parties to the covenant, and the party seeking to 
enforce the covenant must meet the intent requirement by 
showing that the covenanting parties intended that the burden 
run to successors in interest or the covenantor’s land. The 
covenants at issue met the touch and concern requirement, 
but the plaintiffs Runyon failed to show that the original 
covenanting parties intended that they be permitted to enforce 
the covenants either in a personal capacity or as owners of 
any land they now own. 


Am Jur 2d, Covenants, Conditions, and Restrictions § 26. 


. Deeds § 78 (NCI4th)— restrictive covenants— notice — chain 
of title—no provision regarding enforcement 

It is well settled in North Carolina that a restrictive cove- 
nant is not enforceable, either at law or in equity, against 
a subsequent purchaser of property burdened by the covenant 
unless notice of the covenant is contained in an instrument 
in his or her chain of title. While it would be advisable to 
include an express provision with respect to rights of enforce- 
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ment in the conveyance that creates them, such notice is not 
required. However, for a restrictive covenant to be enforceable 
against a subsequent purchaser, there must be some evidence 
in the public records from which it reasonably may be inferred 
that the covenant was intended to benefit the party seeking 
enforcement, either personally or as a landowner. Plaintiff 
Williams has shown that the public records provided sufficient 
notice to defendants to enable her to enforce the restrictive 
covenants against them, but, while the records in defendants’ 
chain of title unambiguously provide notice of the restrictive 
covenants, they do not in any way suggest any right of enforce- 
ment in favor of the plaintiffs Runyon, either personally or 
as owners of the land. 


Am Jur 2d, Covenants, Conditions, and Restrictions 
§§ 304, 305, 307-309. 


Justices MITCHELL and WEBB econcur in the result. 


ON plaintiff Williams’ appeal pursuant to N.C.G.S. § 7A-30(2) 
from the decision of a divided panel of the Court of Appeals, 103 
N.C. App. 208, 405 S.E.2d 216 (1991), affirming an order of dismissal 
entered by Small, J., at the 7 May 1990 session of Superior Court, 
HYDE County. On 4 September 1991, we allowed the petition for 
discretionary review as to additional issues filed by plaintiffs Runyon. 
Heard in the Supreme Court 12 March 1992. 


Parker, Poe, Adams & Bernstein, by Charles C. Meeker and 
John J. Butler, for plaintiff-appellants. 


Young, Moore, Henderson & Alvis, P.A., by John N. Fountain, 
Henry S. Manning, Jr., and R. Christopher Dillon, for defendant- 
appellees. 


MEYER, Justice. 


This case involves a suit to enjoin defendants from construct- 
ing condominium units on their property adjacent to the Pamlico 
Sound on Ocracoke Island. Plaintiffs maintain that defendants’ prop- 
erty is subject to restrictive covenants that prohibit the construc- 
tion of condominiums. The sole question presented for our review 
is whether plaintiffs are entitled to enforce the restrictive covenants. 


On 17 May 1937, Ruth Bragg Gaskins acquired a four-acre 
tract of land located in the Village of Ocracoke bounded on the 
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west by the Pamlico Sound and on the east by Silver Lake. By 
various deeds, Mrs. Gaskins conveyed out several lots, which were 
later developed for residential use. 


One and one-half acres of the sound-front property, part of 
which is at issue here, were conveyed by Mrs. Gaskins and her 
husband to plaintiffs Runyon on 1 May 1954. On 6 January 1960, 
the Runyons reconveyed the one and one-half acre tract, together 
with a second tract consisting of one-eighth of an acre, to Mrs. 
Gaskins. By separate deeds dated 8 January 1960, Mrs. Gaskins, 
then widowed, conveyed to the Runyons a lake-front lot and a 
fifteen-foot-wide strip of land that runs to the shore of Pamlico 
Sound from the roadway separating the lake-front and sound-front 
lots. This fifteen-foot strip was part of the one and one-half acre 
parcel that the Runyons had reconveyed to Mrs. Gaskins. 


The next day, 9 January 1960, Mrs. Gaskins conveyed the 
remainder of the one and one-half acre parcel to Doward H. Brugh 
and his wife, Jacquelyn O. Brugh. Included in the deed of con- 
veyance from Mrs. Gaskins to the Brughs was the following: 


BuT this land is being conveyed subject to certain restric- 
tions as to the use thereof, running with said land by 
whomsoever owned, until removed as herein set out; said 
restrictions, which are expressly assented to by [the 
Brughs], in accepting this deed, are as follows: 


(1) Said lot shall be used for residential purposes and not 
for business, manufacturing, commercial or apartment house 
purposes; provided, however, this restriction shall not ap- 
ply to churches or to the office of a professional man 
which is located in his residence, and 


(2) Not more than two residences and such outbuildings 
as are appurtenant thereto, shall be erected or allowed 
to remain on said lot. This restriction shall be in full force 
and effect until such time as adjacent or nearby properties 
are turned to commercial use, in which case the restric- 
tions herein set out will no longer apply. The word “near- 
by” shall, for all intents and purposes, be construed to 
mean within 450 feet thereof. 


TO HAVE AND TO HOLD the aforesaid tract or parcel of 
land and all privileges and appurtenances thereunto belonging 
or in anywise thereunto appertaining, unto them, the [Brughs], 
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as tenants by the entirety, their heirs and assigns, to their 
only use and behoof in fee simple absolute forever, [bjut subject 
always to the restrictions as to use as hereinabove set out. 


Prior to the conveyance of this land to the Brughs, Mrs. Gaskins 
had constructed a residential dwelling in which she lived on lake- 
front property across the road from the property conveyed to the 
Brughs. Mrs. Gaskins retained this land and continued to live on 
this property until her death in August 1961. Plaintiff Williams, 
Mrs. Gaskins’ daughter, has since acquired the property retained 
by Mrs. Gaskins. 


By mesne conveyances, defendant Warren D. Paley acquired 
the property conveyed by Mrs. Gaskins to the Brughs. Thereafter, 
defendant Warren Paley and his wife, defendant Claire Paley, entered 
into a partnership with defendant Midgett Realty and began con- 
structing condominium units on the property. 


Plaintiffs brought this suit, seeking to enjoin defendants from 
using the property in a manner that is inconsistent with the restric- 
tive covenants included in the deed from Mrs. Gaskins to the Brughs. 
In their complaint, plaintiffs alleged that the restrictive covenants 
were placed on the property “for the benefit of [Mrs. Gaskins’ 
property and neighboring property owners, specifically including 
and intending to benefit the Runyons.” Plaintiffs further alleged 
that the “restrictive covenants have not been removed and are 
enforceable by plaintiffs.” 


Defendants moved to dismiss the lawsuit, and plaintiffs 
thereafter moved for summary judgment. Following a hearing on 
both motions, the trial court granted defendants’ motion to dismiss 
for failure to state a claim upon which relief could be granted 
and, pursuant to Rule 54(b), rendered a final judgment after having 
determined that there was no just reason for delay in any appeal 
of the matter. The Court of Appeals affirmed the trial court, con- 
cluding that the restrictive covenants were personal to Mrs. Gaskins 
and became unenforceable at her death. Judge Greene dissented 
in part, concluding that the dismissal of plaintiff Williams’ claim 
was erroneous. 


At the outset, we note that at the hearing on plaintiffs’ and 
defendants’ motions, the trial court allowed plaintiffs to present 
evidence of matters outside the pleadings. Because it is not clear 
whether the trial court excluded this evidence in ruling on defend- 
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ants’ motion to dismiss, the trial court’s order must be treated 
on appeal as a partial sumrmary judgment for defendants.’ N.C. 
R. Civ. P. 12(b)(6). 


Having considered the evidence presented to the trial court, 
we conclude that plaintiff Williams presented sufficient evidence 
to show that the covenants at issue here are real covenants en- 
forceable by her as an owner of property retained by Mrs. Gaskins, 
the covenantee. Accordingly, we reverse that part of the Court 
of Appeals’ decision that affirmed the trial court’s dismissal of 
plaintiff Williams’ claim. However, we agree with the Court of 
Appeals that the covenants are not enforceable by the Runyons, 
and we therefore affirm that part of the Court of Appeals’ decision 
that concerns the dismissal of the Runyons’ claim. 


[1] It is well established that an owner of land in fee has a right 
to sell his land subject to any restrictions he may see fit to impose, 
provided that the restrictions are not contrary to public policy. 
Sheets v. Dillon, 221 N.C. 426, 431, 20 S.E.2d 344, 347 (1942). Such 
restrictions are often included as covenants in the deed conveying 
the property and may be classified as either personal covenants 
or real covenants that are said to run with the land. See 5 Richard 
R. Powell, Powell on Real Property J 673 (1991) [hereinafter Powell 
on Real Property]. The significant distinction between these types 
of covenants is that a personal covenant creates a personal obliga- 
tion or right enforceable at law only between the original cove- 
nanting parties, 5 Powell on Real Property § 673[1], at 60-41, whereas 
a real covenant creates a servitude upon the land subject to the 
covenant (“the servient estate”) for the benefit of another parcel 
of land (‘the dominant estate”), Cummings v. Dosam, Inc., 273 
N.C. 28, 32, 159 S.E.2d 513, 517 (1968). As such, a real covenant 
may be enforced at law or in equity by the owner of the dominant 
estate against the owner of the servient estate, whether the owners 
are the original covenanting parties or successors in interest. 


I. Real Covenants at Law 


[2] A restrictive covenant is a real covenant that runs with the 
land of the dominant and servient estates only if (1) the subject 








1. Plaintiffs Runyon also alleged claims against defendants for breach of a 
settlement agreement and for willful and intentional trespass to real property. 
These claims were not subjects of the trial court’s order and are therefore not 
before this Court. 
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of the covenant touches and concerns the land, (2) there is privity 
of estate between the party enforcing the covenant and the party 
against whom the covenant is being enforced, and (3) the original 
covenanting parties intended the benefits and the burdens of the 
covenant to run with the land. Raintree Corp. v. Rowe, 38 N.C. 
App. 664, 669, 248 S.E.2d 904, 908 (1978); 5 Powell on Real Property 
§ 673[1], at 60-48; 3 Herbert Thorndike Tiffany, The Law of Real 
Property §§ 848-854 (Basil Jones ed., 3d ed. 1939) [hereinafter Tiffany 
Real Property]. 


A. Touch and Concern 


[3] As noted by several courts and commentators, the touch and 
concern requirement is not capable of being reduced to an absolute 
test or precise definition. See Neponsit Property Owners Ass'n 
v. Emigrant Indus. Sav. Bank, 278 N.Y. 248, 256-58, 15 N.E.2d 
793, 795-96, reh’g denied, 278 N.Y. 704, 16 N.E.2d 852 (1938); Charles 
E. Clark, Real Covenants and Other Interests Which “Run With 
Land” 96 (2d ed. 1947) [hereinafter Clark, Real Covenants]. Focusing 
on the nature of the burdens and benefits created by a covenant, 
the court must exercise its best judgment to determine whether 
the covenant is related to the covenanting parties’ ownership in- 
terests in their land. Clark, Real Covenants 97. 


For a covenant to touch and concern the land, it is not necessary 
that the covenant have a physical effect on the land. Flying Diamond 
Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 624 (Utah 1989). 
It is sufficient that the covenant have some economic impact on 
the parties’ ownership rights by, for example, enhancing the value 
of the dominant estate and decreasing the value of the servient 
estate. 7 George W. Thompson, Commentaries on the Modern Law 
of Real Property § 3155, at 84 (1962) [hereinafter Thompson on 
Real Property]. It is essential, however, that the covenant in some 
way affect the legal rights of the covenanting parties as landowners. 
Where the burdens and benefits created by the covenant are of 
such a nature that they may exist independently from the parties’ 
ownership interests in land, the covenant does not touch and con- 
cern the land and will not run with the land. See Choisser v. 
E'yman, 22 Ariz. App. 587, 529 P.2d 741 (1974) (covenant capable 
of enforcement regardless of status as owner of interest in land 
is personal in nature); Flying Diamond Oil Corp., 776 P.2d at 628 
(Utah) (“[T]o touch and concern the land, a covenant must bear 
upon the use and enjoyment of the land and be of the kind that 
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the owner of an estate or interest in land may make because of 
his ownership right.”). 


Although not alone determinative of the issue, the nature of 
the restrictive covenants at issue in this case (building or use 
restrictions) is strong evidence that the covenants touch and con- 
cern the dominant and servient estates. As recognized by some 
courts, a restriction limiting the use of land clearly touches and 
concerns the estate burdened with the covenant because it restricts 
the owner’s use and enjoyment of the property and thus affects 
the value of the property. Net Realty Holding Trust v. Franconia 
Properties, 544 F. Supp. 759, 762 (E.D. Va. 1982); see also 20 Am. 
Jur. 2d Covenants, Conditions, and Restrictions § 167 (1965). A 
use restriction does not, however, always touch and concern the 
dominant estate. See Stegall v. Housing Authority, 278 N.C. 95, 
178 S.E.2d 824 (1971) (holding that covenant did not meet the touch 
and concern requirement where the record failed to disclose the 
location of the grantor’s property “in the area” or the distance 
from the grantor’s property to the restricted property). To meet 
the requirement that the covenant touch and concern the dominant 
estate, it must be shown that the covenant somehow affects the 
dominant estate by, for example, increasing the value of the domi- 
nant estate. 


In the case at bar, plaintiffs have shown that the covenants 
sought to be enforced touch and concern not only the servient 
estate owned by defendants, but also the properties owned by 
plaintiffs. The properties owned by defendants, plaintiff Williams, 
and plaintiffs Runyon comprise only a portion of what was at one 
time a four-acre tract bounded on one side by the Pamlico Sound 
and on the other by Silver Lake. If able to enforce the covenants 
against defendants, plaintiffs would be able to restrict the use 
of defendants’ property to uses that accord with the restrictive 
covenants. Considering the close proximity of the lands involved 
here and the relatively secluded nature of the area where the 
properties are located, we conclude that the right to restrict the 
use of defendants’ property would affect plaintiffs’ ownership in- 
terests in the property owned by them, and therefore the covenants 
touch and concern their lands. 


B. Privity of Estate 


[4] In order to enforce a restrictive covenant as one running with 
the land at law, the party seeking to enforce the covenant must 
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also show that he is in privity of estate with the party against 
whom he seeks to enforce the covenant. 5 Powell on Real Property 
§ 673[2]; 7 Thompson on Real Property § 3155, at 84. Although 
the origin of privity of estate is not certain, the privity requirement 
has been described as a substitute for privity of contract, which 
exists between the original covenanting parties and which is or- 
dinarily required to enforce a contractual promise. 3 Tiffany Real 
Property § 851, at 451 n.32. Thus, where the covenant is sought 
to be enforced by someone not a party to the covenant or against 
someone not a party to the covenant, the party seeking to enforce 
the covenant must show that he has a sufficient legal relationship 
with the party against whom enforcement is sought to be entitled 
to enforce the covenant. 


For the enforcement at law of a covenant running with the 
land, most states require two types of privity: (1) privity of estate 
between the covenantor and covenantee at the time the covenant 
was created (“horizontal privity”), and (2) privity of estate between 
the covenanting parties and their successors in interest (“vertical 
privity”). William B. Stoebuck, Running Covenants: An Analytical 
Primer, 52 Wash. L. Rev. 861, 867 (1977) [hereinafter Stoebuck, 
o2 Wash. L. Rev. 861]. The majority of jurisdictions have held 
that horizontal privity exists when the original covenanting parties 
make their covenant in connection with the conveyance of an estate 
in land from one of the parties to the other. 7 Thompson on Real 
Property § 3155, at 85, and cases cited therein. A few courts, 
on the other hand, have dispensed with the showing of horizontal 
privity altogether, requiring only a showing of vertical privity. 
See, e.g., Nicholson v. 300 Broadway Realty Corp., 7 N.Y.2d 240, 
164 N.E.2d 832, 196 N.Y.S.2d 945 (1959) (vertical privity sufficient); 
but see Eagle Enters. v. Gross, 39 N.Y.2d 505, 349 N.E.2d 816, 
384 N.Y.S.2d 717 (1976) (referring to vertical privity as meeting 
horizontal privity requirement). 


Vertical privity, which is ordinarily required to enforce a real 
covenant at law, requires a showing of succession in interest be- 
tween the original covenanting parties and the current owners 
of the dominant and servient estates. As one scholar has noted: 


The most obvious implication of this principle [of vertical 
privity] is that the burden of a real covenant may be enforced 
against remote parties only when they have succeeded to the 
covenantor’s estate in land. Such parties stand in privity of 
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estate with the covenantor. Likewise, the benefit may be en- 
forced by remote parties only when they have succeeded to 
the covenantee’s estate. They are in privity of estate with 
the covenantee. 


Stoebuck, 52 Wash. L. Rev. 861, 876 (emphasis added). 


We adhere to the rule that a party seeking to enforce a cove- 
nant as one running with the land at law must show the presence 
of both horizontal and vertical privity. In order to show horizontal 
privity, it is only necessary that a party seeking to enforce the 
covenant show that there was some “connection of interest” be- 
tween the original covenanting parties, such as, here, the conveyance 
of an estate in land. Accord Restatement of Property § 534 (1944). 


In the case sub judice, plaintiffs have shown the existence 
of horizontal privity. The record shows that the covenants at issue 
in this case were created in connection with the transfer of an 
estate in fee of property then owned by Mrs. Gaskins. By accepting 
the deed of conveyance, defendants’ predecessors in title, the Brughs, 
covenanted to use the property for the purposes specified in the 
deed and thereby granted to Mrs. Gaskins a servitude in their 
property. 


To review the sufficiency of vertical privity in this case, it 
is necessary to examine three distinct relationships: (1) the relation- 
ship between defendants and the Brughs as the covenantors; (2) 
the relationship between plaintiff Williams and the covenantee, 
Mrs. Gaskins; and (3) the relationship between plaintiffs Runyon 
and Mrs. Gaskins. The evidence before us shows that the Brughs 
conveyed all of their interest in the restricted property and that 
by mesne conveyances defendant Warren Paley succeeded to a 
fee simple estate in the property. Thus, he is in privity of estate 
with the covenantors. Any legal interests held by the other defend- 
ants were acquired by thern from defendant Warren Paley. As 
successors to the interest held by defendant Warren Paley, they 
too are in privity of estate with the covenantors. Plaintiff Williams 
has also established a privity of estate between herself and the 
covenantee. Following the death of Mrs. Gaskins, the property 
retained by Mrs. Gaskins was conveyed by her heirs to her daughter, 
Eleanor Gaskins. Thereafter, Eleanor Gaskins conveyed to plaintiff 
Williams a fee simple absolute in that property. The mere fact 
that defendants and plaintiff Williams did not acquire the property 
directly from the original covenanting parties is of no moment. 
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Regardless of the number of conveyances that transpired, defend- 
ants and plaintiff Williams have succeeded to the estates then 
held by the covenantor and covenantee, and thus they are in ver- 
tical privity with their successors in interest. Such would be true 
even if the parties had succeeded to only a part of the land bur- 
dened and benefitted by the covenants. 5 Powell on Real Property 
§ 673[3], at 60-85 to -86; 5 Restatement of Property §§ 536, 551 
(1944), Plaintiffs Runyon have not, however, made a sufficient show- 
ing of vertical privity. The Runyons have not succeeded in any 
interest in land held by Mrs. Gaskins at the time the covenant 
was created. The only interest in land held by the Runyons was 
acquired by them prior to the creation of the covenant. Therefore, 
they have not shown vertical privity of estate between themselves 
and the covenantee with respect to the property at issue in this 
case. Because the Runyons were not parties to the covenant and 
are not in privity with the original parties, they may not enforce 
the covenant as a real covenant running with the land at law. 


C. Intent of the Parties 


[5] Defendants argue that plaintiff Williams is precluded from 
enforcing the restrictive covenants because the covenanting parties 
who created the restrictions intended that the restrictions be en- 
forceable only by Mrs. Gaskins, the original covenantee. According 
to defendants, such a conclusion is necessitated where, as here, 
the instrument creating the covenants does not expressly state 
that persons other than the covenantee may enforce the covenants. 
We disagree. 


Defendants correctly note that our law does not favor restric- 
tions on the use of real property. It is generally stated that “[r]estric- 
tions in a deed will be regarded as for the personal benefit of 
the grantor unless a contrary intention appears, and the burden 
of showing that they constitute covenants running with the land 
is upon the party claiming the benefit of the restriction.” Stegall, 
278 N.C. at 101, 178 S.E.2d at 828. This, however, does not mean 
that we will always regard a restriction as personal to the covenantee 
unless the restriction expressly states that persons other than the 
covenantee may enforce the covenant. See, e.g., Reed v. Elmore, 
246 N.C. 221, 98 S.E.2d 360 (1957) (concluding that covenant was 
intended to benefit land despite the absence of an express state- 
ment to that effect). 
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‘Whether restrictions imposed upon land ... create a personal 
obligation or impose a servitude upon the land enforceable by subse- 
quent purchasers [of the covenantee’s property] is determined by 
the intention of the parties at the time the deed containing the 
restriction was delivered.” Stegall, 278 N.C. at 100, 178 S.E.2d 
at 828; Reed, 246 N.C. at 224, 98 S.E.2d at 362. The question 
of the parties’ intention is one that the court must decide by apply- 
ing our well-established principles of contract construction. 


Our case law, as well as that of other jurisdictions, has been 
less than clear in delineating who should decide the issue of the 
parties’ intent. Some courts have stated that the parties’ intent 
is a question of fact that should be decided by a jury. See Gallagher 
v. Bell, 69 Md. App. 199, 212, 516 A.2d 1028, 1035 (1986), cert. 
denied, 308 Md. 382, 519 A.2d 1283 (1987). Other courts, including 
our Court of Appeals, have expressed the view that the parties’ 
intention with respect to the terms of a deed is a question of 
law for the court’s consideration. See Mason-Reel v. Simpson, 100 
N.C. App. 651, 397 S.E.2d 755 (1990). We believe that the correct 
view is that the effect to be given unambiguous language contained 
in a written instrument is a question of law, Lane v. Scarborough, 
284 N.C. 407, 200 S.E.2d 622 (1973), but where the language is 
ambiguous so that the effect of the instrument must be determined 
by resort to extrinsic evidence that raises a dispute as to the 
parties’ intention, the question of the parties’ intention becomes 
one of fact. However, the determination of the parties’ intention 
is not for the jury but is the responsibility of the judge in constru- 
ing and interpreting the meaning of the instrument. 4 Samuel 
Williston, A Treatise on the Law of Contracts § 601 (Walter H.E. 
Jaeger ed., 3d ed. 1961 & Supp. 1991); see also N.C.G.S. § 39-1.1 (1984). 


Ordinarily, the parties’ intent must be ascertained from the 
deed or other instrument creating the restriction. Stegall, 278 N.C. 
at 100, 178 S.E.2d at 828. However, when the language used in 
the instrument is ambiguous, the court, in determining the parties’ 
intention, must look to the language of the instrument, the nature 
of the restriction, the situation of the parties, and the circumstances 
surrounding their transaction. Jd.; Reed, 246 N.C. at 224, 98 8.E.2d 
at 362; Monk v. Kornegay, 224 N.C. 194, 200, 29 S.E.2d 754, 758 (1944). 


We conclude that the language of the deed creating the restric- 
tions at issue here is ambiguous with regard to the intended en- 
forcement of the restrictions. The deed from Mrs. Gaskins to the 
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Brughs provided that the property conveyed was being made “sub- 
ject to certain restrictions as to the use thereof, running with 
said land by whomsoever owned, until removed [due to a change 
of conditions in the surrounding properties] as herein set out.” 
As noted by the dissent in the Court of Appeals, this provision 
unequivocally expresses the parties’ intention that the burden of 
the restrictions runs with the land conveyed by the deed.? Runyon 
v. Paley, 103 N.C. App. 208, 215, 405 S.E.2d 216, 220 (1991) (Greene, 
J., concurring in part and dissenting in part). In the habendum 
clause of the deed, the parties also included language providing 
that the estate granted shall be “subject always to the restrictions 
as to use as hereinabove set out.” (Emphasis added.) We conclude 
that the language of the deed creating the restrictions is such 
that it can reasonably be interpreted to establish an intent on 
the part of the covenanting parties not only to bind successors 
to the covenantor’s interest, but also to benefit the property re- 
tained by the covenantee. 


Having determined that the instrument creating the restric- 
tions at issue here is ambiguous as to the parties’ intention that 
the benefit of the covenants runs with the land, we must determine 
whether plaintiff Williams has produced sufficient evidence to show 
that the covenanting parties intended that the covenants be en- 
forceable by the covenantee’s successors in interest. Defendants 
argue that plaintiff Williams has not met her burden hecause (1) 
the covenants do not expressly state that the benefit of the cove- 
nant was to run with any land retained by the covenantee; and 


2. The majority of the Court of Appeals’ panel incorrectly concluded that 
this provision was not a sufficient expression of the parties’ intent to bind the 
successors of the conveyed estate. In so deciding, the Court of Appeals misplaced 
its reliance on North Carolina case law establishing that a recital that a covenant 
is to run with the land cannot convert into a real covenant one that is personal 
because it does not meet the other legal requirements for a covenant to run with 
the land. See, e.g., Raintree Corp., 38 N.C. App. at 669, 248 S.E.2d at 908 (holding 
that a covenant that did not touch and concern the land could not be considered 
a real covenant running with the land despite the parties’ expressed intent that 
it run with the land). Where the parties include unambiguous language to the 
effect that the restrictive covenant is to run with the burdened land, the benefitted 
land, or both, it is conclusively established that the parties so intended. Flying 
Diamond Oil Corp., 776 P.2d at 627 (Utah) (stating that “[aJn express statement 
... that the parties intend to create a covenant running with the land is usually 
dispositive of the intent issue”); 5 Powell on Real Property 4 673(2], at 60-61; 
accord Starmount Co. v. Memorial Park, 233 N.C. 6138, 65 S.E.2d 134 (1951) (enforcing 
against covenantor’s successor in interest a restrictive covenant containing a recital 
virtually identical to the one included in the restrictive covenants at issue here). 
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(2) plaintiff Williams has not shown that the property was conveyed 
as part of a general plan of subdivision, development, and sales 
subject to uniform restrictions. While evidence of the foregoing 
would clearly establish the parties’ intent to benefit the covenantee’s 
successors, such evidence is not the only evidence that may be 
used to prove the parties’ intent. 


We find strong evidence in the record of this case to suggest 
that the covenanting parties intended the restrictive covenants 
to be real covenants, the benefit of which attached to the land 
retained by Mrs. Gaskins, the covenantee. The covenants at issue 
here are building and use restrictions that restrict the use of the 
burdened property to “two residences and such outbuildings as 
are appurtenant thereto” to be used for “residential purposes.” 
The covenants expressly prohibit the use of the property for 
“business, manufacturing, commercial or apartment house purposes.” 
The only exception provided by the covenants is that the latter 
restriction “shall not apply to churches or to the office of a profes- 
sional man which is located in his residence.” As noted by some 
courts, restrictions limiting the use of property to residential pur- 
poses have a significant impact on the value of neighboring land, 
and thus the very nature of such a restriction suggests that the 
parties intended that the restriction benefit land rather than the 
covenantee personally. See, e.g., Bauby v. Krasow, 107 Conn. 109, 
115, 189 A. 508, 510 (1927) (concluding that only reasonable in- 
ference to be drawn from use restriction “is that its sole purpose 
was to protect the [covenantee’s] homestead”); accord Elliston v. 
Reacher, 2 Ch. 374, aff'd, 2 Ch. 665 (1908). We need not decide 
whether the nature of a building or use restriction, in and of itself, 
is sufficient evidence of the parties’ intent that the benefit run 
with the land, however. 


In this case, the evidence also shows that the property now 
owned by defendants was once part of a larger, relatively secluded 
tract bounded by Silver Lake and the Pamlico Sound. Prior to 
conveying the property now owned by defendants, Mrs. Gaskins 
had erected on a portion of the tract a single-family residence 
in which she lived. At some point, her property was subdivided 
into several lots. Mrs. Gaskins conveyed several of these lots, on 
which residences were thereafter erected. Although none of these 
deeds of conveyance contained restrictions limiting the use of the 
property to residential purposes, it is reasonable to assume that 
Mrs. Gaskins, by later restricting the use of defendants’ property, 
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intended to preserve the residential character and value of the 
relatively secluded area. This evidence is further supported by 
the fact that Mrs. Gaskins retained land across the road from 
the property now owned by defendants and continued to reside 
in her dwelling located on the retained land. We believe that this 
evidence of the parties’ situation and of the circumstances sur- 
rounding their transaction strongly supports a finding that the 
covenanting parties intended that the restrictive covenants inure 
to the benefit of Mrs. Gaskins’ land and not merely to Mrs. Gaskins 
personally. 


Moreover, we conclude that the language of the deed creating 
the restrictive covenants supports a finding that the parties intend- 
ed the benefit of the covenants to attach to the real property 
retained by Mrs. Gaskins. The pertinent language of the deed pro- 
vides that the property was conveyed subject to certain use restric- 
tions “running with said land by whomsoever owned, until removed,” 
and that the property is “subject always to the restrictions.” As 
the Connecticut Appellate Court concluded after analyzing similar 
language in Grady v. Schmitz, 16 Conn. App. 292, 547 A.2d 563, 
cert. denied, 209 Conn. 822, 551 A.2d 755 (1988), we believe that 
this language suggests a broad, rather than a limited, scope of 
enforcement. That the deed expressly stated that the covenants 
were to run with the land and continue indefinitely, unless and 
until the surrounding property is “turned to commercial use,” in- 
dicates that the parties intended the restrictive covenants to be 
enforceable by Mrs. Gaskins as the owner of the land retained 
by her or by her successors in interest to the retained land. See 
Grady, 16 Conn. App. at 297, 547 A.2d at 566. 


Having reviewed the language of the deed creating the restric- 
tive covenants, the nature of the covenants, and the evidence con- 
cerning the covenanting parties’ situation and the circumstances 
surrounding their transaction, we conclude that plaintiff Williams 
presented ample evidence establishing that the parties intended 
that the restrictive covenants be enforceable by the owner of the 
property retained by Mrs. Gaskins and now owned by plaintiff 
Williams. Defendants did not offer any contrary evidence of the 
parties’ intent but relied solely upon the theory that plaintiff Williams 
could not enforce the restrictions because the covenants did not 
expressly state the parties’ intent and because plaintiff Williams 
had failed to show that the covenants were created as part of 
a common scheme of development. Based upon the uncontradicted 
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evidence presented by plaintiff Williams, the trial court erred in 
concluding that plaintiff Williams, the successor in interest to the 
property retained by Mrs. Gaskins, was not entitled to enforce 
the restrictive covenants against defendants. 


II. Equitable Servitudes 


[6] With regard to plaintiffs Runyon, we must go further because, 
in certain circumstances, a party unable to enforce a restrictive 
covenant as a real covenant running with the land may nevertheless 
be able to enforce the covenant as an equitable servitude. Although 
damages for breach of a restrictive covenant are available only 
when the covenant is shown to run with the land at law, “perform- 
ance of a covenant will be decreed in favor of persons claiming 
under the parties to the agreement or by virtue of their relationship 
thereto, notwithstanding the technical character and form of the 
covenant.” 20 Am. Jur. 2d Covenants, Conditions, and Restrictions 
§ 26, at 596 (1965) (emphasis added). To enforce a restriction in 
equity, it is immaterial that the covenant does not run with the 
land or that privity of estate is absent. Bauby, 107 Conn. 109, 
139 A. 508; Johnson v. Robertson, 156 Iowa 64, 1385 N.W. 585 (1912). 


“A covenant, though in gross at law, may nevertheless be 
binding in equity, even to the extent of fastening a servitude 
or easement on real property, or of securing to the owner 
of one parcel of land a privilege, or, as it is sometimes called, 
‘a right to an amenity’ in the use of an adjoining parcel, by 
which his own estate may be enhanced in value or rendered 
more agreeable as a place of residence.” 


Johnson, 156 Jowa at 77, 185 N.W. at 590 (quoting Parker v. 
Nightingale, 88 Mass. (6 Allen) 341, 344 (1863) ). 


In this case, plaintiffs seek injunctive relief, which is available 
for the breach of an equitable servitude. Therefore, we now ex- 
amine the question of whether plaintiffs Runyon, although unable 
to enforce the covenants as covenants running with the land, may 
nevertheless enforce the covenants against defendants on the theory 
of equitable servitudes. 


“Even though a promise is unenforceable as a covenant at 
law because of failure to meet one of the requirements, the promise 
may be enforced as an equitable servitude against the promisor 
or a subsequent taker who acquired the land with notice of the 
restrictions on it.” Traficante v. Pope, 115 N.H. 356, 359, 341 A.2d 
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782, 784 (1975). In order to enforce a restrictive covenant on the 
theory of equitable servitude, it must be shown (1) that the cove- 
nant touches and concerns the land, and (2) that the original cove- 
nanting parties intended the covenant to bind the person against 
whom enforcement is sought and to benefit the person seeking 
to enforce the covenant. 5 Powell on Real Property § 673[1], at 60-44. 


A. Touch and Concern 


Whether a covenant is of such a character that it touches 
and concerns land is determined according to the same principles 
applicable to real covenants running at law. Unlike with real 
covenants, however, it is not always necessary to show that both 
the burden and the benefit touch and concern land. To enforce 
a restrictive covenant as an equitable servitude, it is only necessary 
to show that the covenant is of such a nature as to bind the party 
sued and to be enforceable by the party suing. The covenant itself 
establishes these rights and obligations between the original cove- 
nanting parties as well as any named parties intended to be benefit- 
ted thereby. Thus, the touch and concern element need only be 
established where the covenant is sought to be enforced either 
by or against successors in interest to the original or named parties 
to the covenant. Where, for example, a covenantee or a named 
beneficiary seeks to enforce the restriction against the covenantor’s 
successor in interest, the party seeking enforcement need not show 
that the benefit touches and concerns his land but need show only 
that the burden touches and concerns the land of the party against 
whom he seeks to enforce the restriction. See Bauby, 107 Conn. 
109, 1389 A. 508.° Similarly, a successor in interest to the 


3. We recognize that at least one scholar has suggested that our courts will 
not permit the covenantee to enforce a restrictive covenant, at law or in equity, 
against the covenantor’s successor in interest unless the covenantee is able to 
demonstrate that the benefit of the covenant touches and concerns land owned 
by him and is not personal to him. See Stoebuck, 52 Wash. L. Rev. 861, 902 
(interpreting Stegall). We do not agree that Stegall or any other opinion of this 
Court set forth such a requirement. As noted by the California Court of Appeal, 
“the talisman for enforcement [of an equitable servitude] . .. rests ... upon 
a determination of the intention of those creating the covenant.” B.C.E. Dev. v. 
Smith, 215 Cal. App. 3d 1142, 1147, 264 Cal. Rptr. 55, 59 (1989). Where, as in 
Stegall, it is shown that the covenanting parties intended that the covenant be 
enforceable by the covenantee only for the benefit of property owned by it, then 
the covenantee may not enforce the covenant once it has parted with all its interest 
in the benefitted land. Stegall, 278 N.C. at 102, 178 S.E.2d at 829. This, however, 
does not mean that a covenant personal to the covenantee may not be enforced 
in equity simply because the covenant does not touch and concern land owned 
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covenantee or to a named beneficiary who seeks to enforce the 
restriction against the original covenantor must show only that 
the benefit of the restriction touches and concerns the successor’s 
land. Where, however, the covenant is sought to be enforced by 
and against parties neither of whom were the covenanting parties 
or named beneficiaries, the party seeking to enforce the restriction 
must show that the covenant touches and concerns the land of both. 


Plaintiffs Runyon have shown that the covenants at issue here 
meet the legal requirement that the covenants touch and concern 
defendants’ property as well as the property owned by the Runyons. 
Because a covenant that touches and concerns the land at law 
will also touch and concern the land in equity, we need not further 
examine this requirement. 


B. Intent of the Parties 


A party who seeks to enforce a covenant as an equitable servi- 
tude against one who was not an original party to the covenant 
must show that the original covenanting parties intended that the 
covenant bind the party against whom enforcement is sought. To 
meet this requirement, the party seeking to enforce the covenant 
must show that the covenanting parties intended that the burden 
run to successors in interest of the covenantor’s land. 


If the party seeking enforcement was not an original party 
to the covenant, he must show that the covenanting parties intend- 
ed that he be able to enforce the restriction. Maurice T. Brunner, 
Annotation, Comment Note.— Who May Enforce Restrictive Cove- 
nant or Agreement as to Use of Real Property, 51 A.L.R.3d 556, 
573 (1973). It is presumed in North Carolina that covenants may 
be enforced only between the original covenanting parties. Stegall, 
278 N.C. at 101, 178 S.E.2d at 828. However, this presumption 
may be overcome by evidence that (1) the covenanting parties in- 
tended that the covenant personally benefit the party seeking en- 
forcement, or (2) the covenanting parties intended that the covenant 
benefit property in which the party seeking enforcement holds 
a present interest. B.C.E. Dev. v. Smith, 215 Cal. App. 3d 1142, 
1147, 264 Cal. Rptr. 55, 59 (1989). The latter may be shown by 
evidence of a common scheme of development, e.g., Higdon v. Jaffa, 














by the covenantee. Equity will intervene to enforce a covenant the benefit of 
which is in gross just as it will intervene to enforce a covenant appurtenant to 
the covenantee’s land. 
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231 N.C. 242, 56 S.E.2d 661 (1949); of succession of interest to 
benefitted property retained by the covenantee, e.g., Sheets v. 
Dillon, 221 N.C. 426, 20 S.E.2d 344 (1942); or of an express state- 
ment of intent to benefit property owned by the party seeking 
enforcement, e.g., Lamica v. Gerdes, 270 N.C. 85, 1538 S$.E.2d 814 
(1967). 


Applying these principles as well as the rules of construction 
used to determine the parties’ intent that a covenant run with 
the land, which likewise apply here, we conclude that plaintiffs 
Runyon have failed to show that the original covenanting parties 
intended that they be permitted to enforce the covenants either 
in a personal capacity or as owners of any land they now own. 
The Runyons were not parties to the covenants, and neither they 
nor their property are mentioned, either explicitly or implicitly, 
as intended beneficiaries in the deed creating the covenants or 
in any other instrument in the public records pertaining to defend- 
ants’ property. Although they own property closely situated to 
defendants’, in an area which was primarily residential at the time 
the restrictive covenants were created, they did not acquire their 
property as part of a plan or scheme to develop the area as residen- 
tial property. In fact, they acquired their property free of any 
restrictions as to the use of their property. Finally, the Runyons 
purchased their property prior to the creation of the restrictive 
covenants at issue here, and thus they cannot be said to be suc- 
cessors in interest to any property retained by the covenantee 
that was intended to be benefitted by the covenants. 


An affidavit filed by Mr. Runyon is the only evidence tending 
to support the Runyons’ claim that they were intended beneficiaries 
of the covenants. This affidavit, filed with plaintiffs’ motion for 
summary judgment, states that the covenants were created as a 
result of a “three-party land swap” whereby the Runyons conveyed 
their sound-front property to effectuate two transfers of the proper- 
ty: the transfer of a fifteen-foot-wide strip of land to the Runyons 
for access to the Pamlico Sound and the transfer of the remainder 
of the property to the Brughs, defendants’ predecessors in interest. 
Mr. Runyon alleges in his affidavit that the covenants were included 
in the deed of conveyance to the Brughs “for the benefit of the 
land retained by [Mrs.] Gaskins and neighboring property owners, 
specifically including and intending to benefit [the Runyons].” 
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This affidavit by Mr. Runyon, no matter how informative of 
the parties’ intent, is not competent evidence to support the Runyons’ 
claim. Unlike the evidence relied upon to support plaintiff Williams’ 
claim, the allegations contained in this affidavit reference no mat- 
ters of public record that tend to explain ambiguous deed language 
by showing the parties’ situation or the circumstances surrounding 
their transaction. The Runyons’ reliance on this affidavit is an 
attempt to use inadmissible parol evidence to add to or vary the 
terms of the instrument to include the Runyons, who owned no 
interest in the property conveyed, as named beneficiaries to the 
covenants. Moreover, even if the allegations of the affidavit were 
admissible to explain some ambiguous language of the instrument, 
the affidavit would still be incompetent under our well-established 
rule that declarations and testimony of the parties are not admis- 
sible to prove the covenanting parties’ intent. See Stegall, 278 
N.C. at 100, 178 S.E.2d at 828. 


III. Notice 


{7] It is well settled in our state that a restrictive covenant is 
not enforceable, either at law or in equity, against a subsequent 
purchaser of property burdened by the covenant unless notice of 
the covenant is contained in an instrument in his chain of title. 
N.C.G.S. § 47-18 provides: 


No ... conveyance of land ... shall be valid to pass any 
property interest as against . .. purchasers for a valuable 
consideration ... but from the time of registration thereof 


in the county where the land lies . . 


N.C.G.S. § 47-18(a) (1984). Unlike in many states, actual knowledge, 
no matter how full and formal, is not sufficient to bind a purchaser 
in our state with notice of the existence of a restrictive covenant. 
Turner v. Glenn, 220 N.C. 620, 625, 18 S.E.2d 197, 201 (1942). 


A purchaser is chargeable with notice of the existence 
of the restriction only if a proper search of the public records 
would have revealed it... . If the restrictive covenant is 
contained in a separate instrument or rests in parol and not 
in a deed in the chain of title and is not referred to in such 
deed a purchaser, under our registration law, has no construc- 
tive notice of it. 


Id. 
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Notwithstanding the fact that the covenants at issue here were 
created in a properly recorded deed of conveyance from Mrs. Gaskins 
to defendants’ predecessors, defendants contend that they are pur- 
chasers for value and that N.C.G.S. § 47-18 precludes enforcement 
of the restrictions against them. Relying on Reed v. Elmore, 246 
N.C. 221, 98 S.E.2d 360, defendants argue that a restrictive cove- 
nant is not enforceable against a subsequent purchaser of the prop- 
erty unless the instruments in the chain of title expressly state 
“both an intention to bind succeeding grantees and an intention 
to permit enforcement by successors of the grantor or named 
beneficiaries.” 


While it would be advisable to include an express provision 
with respect to the rights of enforcement in the conveyance that 
creates them, we do not agree that such notice, as defendants 
demand, is required. An examination of our case law reveais that 
we have required the certainty of an express statement in the 
chain of title only with respect to the existence of a restrictive 
covenant. See Reed, 246 N.C. 221, 98 S.E.2d 360; Turner, 220 N.C. 
620, 18 S.E.2d 197. “‘If the restrictive covenant is contained in 
a separate instrument or rests in parol and [is] not [referred to] 
in a deed in the chain of title,’ a subsequent purchaser will take 
the property free of restrictions. Reed, 246 N.C. at 230, 98 S.E.2d 
at 367 (quoting Turner, 220 N.C. at 625, 18 S.E.2d at 201). Where, 
however, the restriction is contained in the chain of title, we have 
not hesitated to enforce the restriction against a subsequent pur- 
chaser when the court may reasonably infer that the covenant 
was created for the benefit of the party seeking enforcement. 


In Reed, the deed creating the restrictive covenant provided: 


“The foregoing tract of land [lot 3] is conveyed subject 
to the easement of a road leading from Pineville-Matthews 
Road to lot designated No. 2... and lot designated No. 1 

. and the right is hereby reserved to the owners of said 
Lots 1 and 2 to the use in common of said private road as 
a means of ingress, regress and egress to and from said tracts 
of land to the Pineville-Matthews Road. 


“The foregoing lands are conveyed subject to the condition 
or restriction that no structure shall be erected by the grantee 
within 550 feet of the Pineville-Matthews Road, it being 
understood and agreed that the 100 foot strip leading to said 
tract of land from the Pineville-Matthews Road shall not be 
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used for purpose of constructing any building thereon, and 
this restriction shall likewise apply to Lot No. 4, retained 
by the grantor, said lot No. 4 being adjacent to lands hereby 
conveyed.” 


Reed, 246 N.C. at 223, 98 S.E.2d at 361. Despite the fact that. 
the deed and other instruments of record did not expressly state 
who could enforce the restrictions, we concluded that subsequent 
purchasers of lot 4 were provided sufficient notice that the deed 
imposed on their property an equitable servitude in favor of lots 
1, 2, and 3. Id. at 226, 230, 98 S.E.2d at 364, 366. 


This is not to say that a restrictive covenant, the existence 
of which is clearly set forth in the chain of title, may be enforced 
by any person who is able to show by any means possible that 
the covenanting parties intended that he be permitted to enforce 
the covenant. For a restrictive covenant to be enforceable against 
a subsequent purchaser, there must be some evidence in the public 
records from which it reasonably may be inferred that the covenant 
was intended to benefit, either personally or as a landowner, the 
party seeking enforcement. 


In this case, a proper search of the public records pertaining 
to defendants’ property would have revealed not only the existence 
of the restrictive covenants, but also that prior to the conveyance 
the property was part of a larger tract owned by Mrs. Gaskins. 
Upon conveying the property to defendants’ predecessors, Mrs. 
Gaskins did not part with all of her property but retained adjacent 
or nearby property that would be benefitted by the restrictive 
covenants. From this evidence, it reasonably may be inferred that 
the restrictive covenants were intended to benefit the property 
retained by Mrs. Gaskins. Therefore, plaintiff Williams, Mrs. Gaskins’ 
successor in title, has shown that the public records provided suffi- 
cient notice to defendants to enable her to enforce the restrictive 
covenants against them. 


The Runyons have not made a sufficient showing so as to 
charge defendants with notice of the existence of any restriction 
that may have inured or was intended to inure to their benefit. 
While the records in defendants’ chain of title unambiguously pro- 
vide notice of the restrictive covenants, they do not in any way 
suggest any right of enforcement in favor of the Runyons, either 
personally or as owners of any land. The day before the restrictive 
covenant was created, the Runyons did acquire from Mrs. Gaskins 
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a fifteen-foot strip of land adjacent to the restricted property. Even 
assuming arguendo that recordation of this conveyance would have 
provided some notice of Mrs. Gaskins’ intent to benefit the Runyons, 
a question about which we express no opinion, this conveyance 
is nonetheless of no avail to the Runyons because it was not record- 
ed by them until some fifteen to sixteen years after the Brughs 
recorded their deed of conveyance from Mrs. Gaskins. Thus, the 
deed from Mrs. Gaskins to the Runyons provided no notice to 
defendants that the Runyons claimed any interest in adjacent land 
that may have been benefitted by the restrictive covenants. 


For the reasons stated herein, we conclude that the restrictive 
covenants contained in the deed from Mrs. Gaskins to defendants’ 
predecessors are not personal covenants that became unenforceable 
at Mrs. Gaskins’ death but are real covenants appurtenant to the 
property retained by Mrs. Gaskins at the time of the conveyance 
to defendants’ predecessors in interest. As a successor in interest 
to the property retained by Mrs. Gaskins, plaintiff Williams is 
therefore entitled to seek enforcement of the restrictive covenants 
against defendants. We therefore reverse that part of the Court 
of Appeals’ decision that affirmed the trial court’s dismissal of 
plaintiff Williams’ claim and remand this case to that court for 
further remand to the Superior Court, Hyde County, for further 
proceedings not inconsistent with this opinion. 


We further conclude that the Runyons have not proffered suffi- 
cient evidence to show that they have standing to enforce the 
restrictive covenants, either personally or as owners of any land 
intended to be benefitted by the restrictions. We therefore affirm 
that part of the Court of Appeals’ decision that affirmed the trial 
court’s dismissal of the Runyons’ claim. 


Affirmed in part, reversed in part, and remanded. 


Justices MITCHELL and WEBB concur in the result. 
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STATE OF NORTH CAROLINA v. GEORGE WILLIAM ADAMS 


No. 25A91 
(Filed 8 May 1992) 


1. Evidence and Witnesses § 3107 (NCI4th)— homicide — prior 
inconsistent statement — error cured by like testimony amplified 
on cross-examination 

The trial court in a homicide prosecution erred in admit- 
ting for corroborative purposes hearsay testimony by a witness 
regarding statements made to him by defendant's brother per- 
taining to the circumstances surrounding how the victim was 
shot where these statements were inconsistent with the 
brother’s trial testimony, but such error was cured when 
testimony of like import was amplified on cross-examination 
by defense counsel. 


Am Jur 2d, Trial §§ 418, 420. 


2. Homicide § 22 (NCI4th); Evidence and Witnesses § 683 
(NCI4th)— capital trial--jury deadlocked on punishment — 
case not transformed into noncapital— general objection to cor- 
roborating testimony 

A first degree murder case prosecuted capitally was not 
transformed into a noncapital case when the jury deadlocked 
as to whether the death penalty was proper and a sentence 
of life imprisonment was imposed. Defendant was thus not 
required to object to each allegedly objectionable portion of 
a corroborating witness’s testimony but could rely upon a 
general objection made only once at the outset of the testimony. 


Am Jur 2d, Criminal Law § 26; Appeal and Error § 723. 


3. Evidence and Witnesses § 3105 (NCI4th)— hearsay — 
corroboration — substantial similarity to trial testimony 


Assuming arguendo that a witness’s testimony that de- 
fendant’s brother showed him the alleged murder weapon was 
hearsay, this evidence was properly admitted for corroborative 
purposes, notwithstanding the brother contended on direct ex- 
amination that he did not show the gun to the witness, because 
there was “substantial similarity” between this testimony and 
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testimony by defendant’s brother on cross-examination that 
the witness had in fact seen the weapon. 


Am Jur 2d, Trial §§ 418, 420. 


. Homicide § 268 (NCI4th)— armed robbery —felony murder — 


acting in concert — sufficiency of evidence 


There was sufficient evidence that defendant acted in con- 
cert in the robbery and murder of the victim to support sub- 
mission of a felony murder charge to the jury where the evidence 
tended to show that defendant and his brother were in need 
of quick money in that defendant was being pressed to make 
payments on a television and videocassette recorder and de- 
fendant needed money to purchase necessities for his children; 
at the time defendant and his brother drove to the victim’s 
residence, they had already broken into another residence where 
they stole a pistol, television satellite equipment, and some 
coins; after stopping the car once to fire the stolen pistol, 
they next arrived at the home of the victim, for whom defend- 
ant’s brother had worked in the past; defendant’s brother was 
aware that the victim carried money on his person, including 
one or more hundred dollar bills; after the victim was shot 
with the stolen pistol, the brothers searched his clothing and 
found $300.00 to $400.00 in cash in a wallet in the bib of 
the victim’s overalls; the two split the money after leaving 
the murder scene and burned the wallet; and three days 
after the shooting, defendant made a payment with a hun- 
dred dollar bill on a debt for which he was in arrears. Even 
if the intent to rob or steal the wallet was formed after the 
shooting, the theft and shooting were part of a single 
transaction. 


Am Jur 2d, Homicide §§ 27-29, 34-36, 46, 425. 


. Larceny § 4.2 (NCI3d)— pistol belonging to husband — allegation 


of ownership in wife—no fatal variance 


There was no fatal variance between a larceny indictment 
alleging that a stolen pistol was the property of the wife and 
evidence that the pistol belonged to the husband where the 
evidence showed that the husband and wife had joint posses- 
sion of the pistol, which was kept in the couple’s bedroom, 
thereby giving the wife a sufficient special property interest 
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in the pistol to support the allegation of ownership contained 
in the indictment. 


Am Jur 2d, Larceny § 167. 


. Larceny § 1 (NCI3d)— larceny of firearm — felonious larceny 
of property including firearm — separate convictions improper 

Where the evidence showed that defendant and his brother 
stole satellite equipment, coins, and a .38 caliber pistol during 
a single breaking or entering of a residence, defendant was 
improperly convicted and sentenced for both larceny of a frearm 
and felonious larceny pursuant to a breaking and entering 
of property that included the firearm. Therefore, defendant's 
conviction for felonious larceny pursuant to a breaking or enter- 
ing is reversed and the sentence for that offense is vacated. 


Am Jur 2d, Larceny §§ 3, 4. 


. Larceny § 1 (NCI3d); Receiving Stolen Goods § 1 (NCI3d)—_ 
larceny and possession of same goods—only one conviction 

While a defendant may be indicted and tried on charges 
of larceny and possession of the same property, the defendant 
may be convicted of only one of the offenses. Therefore, where 
defendant was convicted of both larceny of a firearm and 
felonious possession of the same firearm, his conviction for 
possession must be reversed and his sentence for that offense 
vacated. 


Am Jur 2d, Indictments and Informations §§ 221, 223; 
Larceny § 55; Receiving Stolen Property §§ 14-16. 


. Larceny § 1 (NCI3d); Receiving Stolen Goods § 1 (NCI3d)— 
possession of property stolen by breaking or entering — larceny 
of firearm— possession sentence vacated 

Although defendant’s conviction for felonious larceny pur- 
suant to a breaking or entering was reversed, defendant’s 
conviction for felonious possession of property stolen pursuant 
to the breaking or entering is also reversed where scrutiny 
of the jury instructions reveals that there is a reasonable 
likelihood that the jurors could have believed that the “other 
personal property” possessed by defendant pursuant to the 
larceny included a pistol which was the basis for defendant's 
conviction for larceny of a firearm. 


Am Jur 2d, Larceny §§ 55, 124, 174. 
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9. Homicide § 727 (NCI4th)— felony murder — arrest of judgment 
on underlying felony 
Where defendant was convicted of first degree murder 
on the theory of felony murder, judgment entered on the 
underlying felony of armed robbery must be arrested. 


Am Jur 2d, Homicide §§ 72, 218. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a life sentence upon defendant’s conviction of 
first-degree murder entered by Currin, J., at the 7 May 1990 Special 
Criminal Session of Superior Court, ANSON County. Defendant’s 
motion to bypass the Court of Appeals, pursuant to N.C.G.S. 
§ 7A-31, as to additional convictions and sentences was allowed 
by this Court on 29 October 1991. Heard in the Supreme Court 
13 March 1992. 


Lacy H. Thornburg, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, for the State. 


J. Kirk Osborn for defendant-appellant. 


MEYER, Justice. 


On 20 March 1989, at approximately 4:00 p.m., the residence 
of George and Lina Hildreth was illegally entered, and television 
satellite equipment, a .38-caliber pistol, and several Eisenhower 
silver dollars and Indian head pennies were taken. Ms. Hildreth, 
who had left her home at 3:40 p.m. to run an errand, returned 
home to discover the glass window of her kitchen door broken 
and the house ransacked. Upon discovering the intrusion, she notified 
the police and awaited their arrival. 


Later that afternoon, at approximately 5:00 p.m., the wife of 
Lee Wallace Parker discovered Mr. Parker lying on the ground 
of his yard with gunshot wounds to the chest. Ms. Parker discovered 
that her husband also had been robbed of his wallet and a distinc- 
tive pocketknife he customarily carried. Near the body, the police 
discovered a Newport cigarette butt, a case for a pair of glasses, 
and a button. 


An autopsy revealed that the victim had been shot four times: 
twice in the chest, once in the right leg, and once in the right 
hand. Forensics results indicated that the bullets recovered from 
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the murder scene were fired from the .38-caliber pistol stolen from 
the Hildreth residence. There was no evidence of gunpowder or 
residue in or around any of the wounds, and analyses of the victim’s 
clothing produced similar results. No fingerprints were discovered 
on the murder weapon, which was ultimately recovered by the 
police. Two prints were identifiable on one piece of the satellite 
equipment and were determined to belong to defendant. 


On the evening of 22 March 1989, Richard Adams was arrested 
for the breaking and entering of the Hildreth residence. He subse- 
quently provided a written statement regarding the events of 20 
March 1989. In the early morning hours of 23 March, the police 
located defendant, who consented to a search of his home. An 
officer searching the vanity drawer in defendant’s bedroom found 
a blue sock containing silver dollars. Defendant immediately grabbed 
the sock and placed it in a closet behind some clothes. In yet 
another blue sock in the same vanity, police discovered bullet car- 
tridges. Defendant seized this sock as well and placed it in the 
same location as the first sock. Both socks were later seized by 
the police and revealed, respectively, five Eisenhower silver dollars 
and four .38-caliber bullets. The officers also seized a wad of five 
two-dollar bills, a pack of Newport cigarettes, and some Newport 
cigarette butts found in an ashtray. Defendant denied any knowledge 
of the stolen satellite equipment or pistol and denied any involve- 
ment in the shooting of the victim. Police later arrested defendant 
and a search was conducted, which revealed a small pocketknife 
identified at trial as belonging to the victim. Defendant later directed 
police to a small pond where the murder weapon was discovered. 


At trial, Richard Adams, defendant’s older brother, testified 
for the State. He testified that in February and March of 1989, 
he and his girlfriend lived in Raleigh with their three small children. 
On 2 March 1989, the group traveled to Wadesboro and stayed 
at the home of the sister of defendant and Richard, Sara Garris. 
Defendant lived within walking distance of the Garris residence. 
Within a week, Richard ran out of money, and his girlfriend wanted 
to return to Raleigh. On 20 March 1989 at approximately 1:00 
p.m., Richard Adams borrowed a car from Ms. Garris, and the 
Adams brothers drove toward Albemarle to look for work. While 
en route, they stopped at a store in Cedar Hill owned by Doris 
Galliher and saw Ms. Galliher and Gertrude Threadgill. They then 
proceeded to the Hildreth residence and knocked on the door to 
determine if anyone was at home. Finding no one at home, Richard 
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gave defendant a small rock, and defendant cracked the window 
in the door leading from the carport into the house. When inside, 
they discovered and removed from the premises a sterling silver 
pistol with a wooden handle, with five of the six chambers loaded; 
some television satellite equipment; and some silver dollars. The 
two were interrupted by the entry of a car in the carport and fled. 


After leaving the Hildreth residence, the two returned to their 
car and drove toward Burnsville, with Richard Adams driving. 
Defendant asked Richard to stop so that defendant could fire the 
pistol. Richard complied and defendant shot the pistol one time. 
The two once again proceeded until they came to another house. 
Richard recalled at trial that he had been to the house some twelve 
years before to help the resident, the murder victim, Lee Wallace 
Parker, with some pigs. The Adams brothers exited the car, and 
Richard spoke to the victim and asked him for a job. The victim 
responded that he had no work. Richard then turned to go back 
to the car, and the victim also walked in that direction. Defendant 
then shot the victim four times with the pistol stolen from the 
Hildreth residence. Defendant and his brother then approached 
the victim, who was lying on the ground, and removed a wallet 
from the bib part of the victim’s overalls. 


Richard testified that he and his brother then left the murder 
scene and drove to defendant’s residence in Wadesboro. While there, 
they removed the satellite equipment and placed it in defendant's 
home and split the $300.00 to $400.00 that was in the victim’s 
wallet. They then tore up the wallet and burned it. Richard Adams 
retained possession of the pistol, and defendant kept the satellite 
equipment. Richard spent the night at the home of a friend, William 
Kadore Rivers. The next day, defendant brought the satellite equip- 
ment to the home of Sara Garris; after showing the equipment 
to Richard, defendant placed the items in a closet and left. On 
22 March, defendant asked Richard for the pistol, and Richard 
gave it to him. 


Richard Adams testified on cross-examination that his earlier 
written statement indicating that defendant shot the victim while 
the victim was on the ground was untrue, and insisted that the 
defendant shot the victim four times before the victim hit the 
ground. He also indicated that the cigarette butt at the scene 
belonged to defendant because he was the only one smoking at 
the time. 
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Annie McCollum, girlfriend of Richard Adams, testified for 
the State that on 20 March defendant and Richard Adams left 
together in Sara Garris’ car. She also testified that on the morning 
of 21 March 1989, defendant brought the stolen satellite equipment 
to Sara Garris’ home. Defendant showed the equipment to Sara 
Garris and Ms. McCollum and stated that it belonged to him. De- 
fendant also said that “he was looking for Richard because he 
wanted his gun back.” On cross-examination, Ms. McCollum related 
that she and Richard Adams on a previous occasion had fought 
over the lack of money for items for the children. 


Doris Galliher, who operates a grocery store in the Cedar 
Hill community near Ansonville, testified that on 20 March 1989, 
at some time between 3:30 and 4:00 p.m., she saw the Adams 
brothers in her store. She also testified that she saw the two 
drive away in a car “just like” that belonging to Sara Garris, 
which the Adams brothers allegedly borrowed on the day of the 
murder. Upon exiting the store, the brothers drove in the direction 
of the Hildreth residence. 


Gertrude Threadgill also testified that Richard and another 
black man, similar in size to Richard, were in the store owned 
by Ms. Galliher on 20 March 1989. She related that she saw the 
two drive away in a blue car heading toward the Hildreth residence. 


Henry Lee, who was employed as a bill collector by the Heilig- 
Meyers Furniture Company, testified that approximately a week 
before the murder, he visited defendant at his home and inquired 
about late payments on a television and videocassette recorder 
that defendant had purchased. At the time, defendant promised 
that he would make payments within a week. On 23 March, Mr. 
Lee once again visited defendant and sought payment. At this 
time, defendant made a payment to Mr. Lee of a hundred-dollar 
bill, and stated that he would make another payment by the end 
of the month. 


William Kadore Rivers testified that at about 1:00 a.m. on 
21 March, he was awakened by Richard Adams, whom he had 
known since 1982. Once inside Rivers’ home, Richard Adams talked 
about one or two robberies that he and his brother had carried 
out the night or afternoon before. Richard showed Rivers a wallet 
containing “some bills, maybe a couple hundred dollars, twenties, 
fives, maybe a ten or so, and he also flashed a gun.” Richard 
also showed Rivers some coins that Rivers believed might have 
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been Eisenhower silver dollars. Richard told Rivers that he and 
defendant had gone to Burnsville and that defendant had shot 
an old man “[t]wo or three” times while the old man was on the 
ground. Richard described having his knee across the victim’s chest 
and neck area while the defendant shot the victim. Later, Richard 
asked Rivers if he had any .38-caliber bullets for the pistol, and 
Rivers provided Richard with approximately ten bullets. On cross- 
examination, Rivers stated that Richard visited his home at about 
1:30 p.m. on 19 March 1989 and told Richard that he needed to 
make a “lick” (commit a robbery) in order to buy diapers for the 
children. Richard also told Rivers that he and defendant had broken 
in and “wrecked” a coin machine at Anson County High School, 
but Richard did not indicate when this crime had occurred. 


Defendant testified on his own behalf and denied any invoilve- 
ment in the breaking and entering of the Hildreth residence and 
the killing and robbery of the victim. He denied traveling anywhere 
with Richard Adams on the day of the murder. He further testified 
that the pocketknife was his and that he won the silver dollars 
and two-dollar bills in a gambling game with Richard. He admitted 
touching the satellite equipment at a time when Richard Adams 
attempted to sell it at a local gambling house. Defendant also testified 
that the .38-caliber bullets found in his home had been stolen from 
a house he had broken into “a long time ago.” Finally, defendant 
testified that he was able to lead police to the location of the 
gun because Richard had shown him the gun on 21 March. He 
testified that Richard had gone to a lake and returned without 
the gun, whereupon Richard commented that the “gun was gone.” 
Defendant also offered several witnesses to establish an alibi 
defense. 


The case was tried capitally. The jury convicted defendant 
of first-degree felony murder, robbery with a dangerous weapon, 
felonious breaking or entering, felonious larceny, felonious larceny 
of a firearm, felonious possession of property stolen pursuant to 
a breaking or entering, and felonious possession of a stolen firearm. 
Upon the jury’s deadlock as to sentencing pursuant to N.C.G.S. 
§ 15A-2000, the court imposed a life sentence for the felony murder 
conviction. The court also imposed on defendant the following 
sentences: a ten-year sentence for the felonious breaking or enter- 
ing conviction to run consecutive to the life sentence, a ten-year 
sentence for felonious larceny to run consecutive to the breaking 
or entering sentence, and a ten-year sentence for the felonious 
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larceny of a firearm conviction to run consecutive to the felonious 
larceny sentence. Finally, the court imposed a forty-year sentence 
for the robbery with a dangerous weapon conviction to be merged 
with the life sentence defendant received and ten-year sentences 
for both defendant’s convictions for felonious possession of property 
stolen pursuant to a breaking or entering and felonious possession 
of a stolen firearm, which were merged with defendant's sentences 
for felonious larceny and felonious larceny of a firearm. 


Defendant makes several assignments of error. We will ad- 
dress each in turn. 


[1] Defendant first argues that the trial court erred in admitting 
the testimony of William Kadore Rivers regarding statements made 
to him by Richard Adams concerning the shooting of the victim. 
The trial transcript reveals that Rivers related the following on 
direct examination by the State: 


Q. What else did Richard say about this lick? 


A. Well, when he first— when he first came in, I don’t know, 
he was like he was a little hyped. He was talking about the 
lick, and he flashed a wallet on me. 


Mr. JONES: I ecouldn’t understand that. 
THE WITNESS: He flashed a wallet. 


A. (Continuing) The wallet contained some bills, maybe a couple 
hundred dollars, twenties, fives, maybe a ten or so, and he 
also flashed a gun. He was talking about him and his brother 
went to Burnsville, and in Burnsville—somewhere doing this 
lick in Burnsville. He had ran [sic] up on an old man that 
he said that they put the bum rush on. 


Q. They did what? 


A. Subdued him, in other words. And as he subdued [sic], 
and he said his brother shot him. 


Q. Did he say how many times his brother shot the old 
man? 


A. Two or three. I’m not sure. I’m pretty sure he said two 
or three. 
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Q. Did Richard describe how his brother Catfish killed the 
old man? 


A. The only thing he said—he made a statement like he sub- 
dued him. Richard said, well, he had his knee kind of like 
across the man’s chest and neck area and his brother shot him. 


Q. And his what? 
A. His brother shot him. 


Q. Did he say how many times his brother shot him in that 
position? 


A. He said two or three times. 


Q. Did he tell you how far [his brother] was from the old 
man when he shot him? 


A. From the way he was talking, he was right up on him. 


Q. Did he say whether or not the old man was on the ground 
when he— 


. He said he was on the ground. 
—when he shot him? 

Yes. 

When his brother shot him? 

A. Yes. 


The record indicates that, near its very outset, defense counsel 
objected to the Rivers testimony on the basis of hearsay and re- 
quested an instruction to this effect. The court instructed the jury 
as follows: 


2 > © > 


THE COURT: Members of the jury, you must consider this 
testimony solely for the purpose that it—as you may find 
it to corroborate the prior testimony of Richard Adams. You 
may not consider it as substantive evidence of the matter stated. 


Also, at the close of all the evidence, defense counsel moved for 
a mistrial or, alternatively, that the court strike Rivers’ testimony, 
give a corrective instruction to the jury, and prohibit the State 
from arguing that Richard’s alleged statement to Rivers could be 
considered as evidence of defendant’s guilt. The trial court denied 
these requests. 
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Defendant first argues that the court committed prejudicial 
error in admitting Rivers’ testimony insofar as it is impermissible 
to admit prior inconsistent statements under the guise of corrobora- 
tion. State v. Burton, 322 N.C. 447, 368 S.E.2d 630 (1988); State 
v. Ramey, 318 N.C. 457, 349 S.E.2d 566 (1986); State v. Murphy, 
100 N.C. App. 33, 394 S.E.2d 300 (1990). Defendant asserts that 
the testimony was inconsistent in several respects and was therefore 
not admissible. Richard Adams testified at trial that defendant 
shot the victim four times as Richard Adams was walking back 
to the car and that both of the Adams brothers then searched 
the victim’s clothing and retrieved the wallet. On cross-examination, 
Richard Adams admitted that his written statement indicating that 
defendant shot the victim while the victim was lying on the ground 
was untrue. Rivers, on the other hand, testified that Richard in- 
formed him that defendant shot the victim two or three times 
while Richard subdued the victim on the ground. Moreover, although 
Richard Adams admitted visiting Rivers on 20 and 21 March 1989, 
he denied showing Rivers the pistol stolen from the Hildreth 
residence. Rivers stated on direct examination that Richard Adams 
showed him the gun and allowed Rivers to hold it. 


These variations, defendant argues, amounted to the improper 
admission of new evidence, entered under the guise of corrobora- 
tion. State v. Hunt, 324 N.C. 343, 378 S.E.2d 754 (1989). According 
to defendant, Ramey, Burton, and Murphy permit the introduction 
of “new facts” only if such facts further explain or embellish previous- 
ly admitted substantive evidence. The Rivers testimony, defendant 
contends, amounted to an entirely new depiction of the facts, one 
that characterized defendant as the triggerman, a characterization 
at variance with defendant’s theory that Richard Adams acted 
alone in the killing. 


The State argues that defendant waived any objection in this 
regard. While defendant made a general objection and successfully 
sought an instruction at the outset, defendant failed to make specific 
objections during Rivers’ testimony and on cross-examination of 
Rivers pursued the line of inquiry pertaining to the circumstances 
surrounding how the victim was shot. Defendant even had Rivers 
demonstrate for the jury how he understood Richard to have his 
knees across the victim’s chest and neck area. 


We conclude that no prejudicial error occurred in this regard. 
Scrutiny of the trial transcript reveals that defense counsel cross- 
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examined Rivers about Rivers’ assertion that Richard had told 
him that defendant had shot the victim while Richard subdued 
the victim on the ground. Moreover, defense counsel elicited the 
help of Rivers in demonstrating how Richard allegedly held the 
victim on the ground while defendant shot the victim. It is well 
settled that an adverse party may explain evidence or may con- 
tradict its probative value on cross-examination and not thereby 
waive an initial objection. State v. Godwin, 224 N.C. 846, 847-48, 
32 S.E.2d 609, 610 (1945). However, it is equally well settled that 
waiver does occur in the event that the “cross-examiner’s questions 
[are] general ones, propounded for the sole purpose of amplifying 
the information [the witness has] given on direct examination and 
not for the purpose of impeaching his testimony or establishing 
its incompetency.” State v. Van Landingham, 283 N.C. 589, 604, 
197 S.E.2d 539, 549 (1973). Here, it is manifest that defense counsel 
sought not to impeach the Rivers testimony, but rather to amplify 
the account rendered by Rivers. As in Van Landingham, we con- 
clude that the admission of Rivers’ testimony was error, but the 
error was cured when testimony of like import was thereafter 
amplified on cross-examination by defense counsel.’ 


[3] As to the admission of Rivers’ statement that Richard Adams 
showed Rivers the alleged murder weapon, we conclude that the 
court did not err. Assuming arguendo that the Rivers testimony 
as to the gun was hearsay, we conclude that this evidence was 
properly admitted for corroborative purposes. While Richard con- 
tended on direct examination that he did not show the gun to 
Rivers, he conceded on cross-examination that Rivers in fact saw 
the weapon. Further, on direct examination by the State, Richard 
admitted asking Rivers for some bullets for the gun. 


Corroborative testimony is testimony which tends to 
strengthen, confirm, or make more certain the testimony of 


[2] 1. The State also argues that because the jury deadlocked as to whether 
the death penalty was proper, the instant case was transformed into a noncapital 
case. Citing State v. Harrison, 328 N.C. 678, 682, 403 S.E.2d 301, 304 (1991), the 
State contends that because the case became noncapital in nature, defendant could 
not rely upon a general objection made only once at the outset of the testimony, 
but was required to object to the incompetent portions of Rivers’ testimony. Although 
unnecessary to the disposition of this issue, we feel compelled to express our 
disagreement with the State’s contention. The instant case was prosecuted capitally 
and did not lose its capital nature at sentencing with the jury’s deadlock, well 
after the arguably erroneous testimony was admitted. Thus, it was not incumbent 
upon defendant to object to each allegedly objectionable portion of the extensive 
direct examination of Rivers. 
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another witness. Where testimony which is offered to cor- 
roborate the testimony of another witness does so substantial- 
ly, it is not rendered incompetent by the fact that there is 
some variation. It is the responsibility of the jury to decide 
if the proffered testimony does, in fact, corroborate the 
testimony of another witness. 


State v. Rogers, 299 N.C. 597, 601, 264 S.E.2d 89, 92 (1980) (citations 
omitted). In Rogers, we determined that there is a “threshold test 
of substantial similarity.” /d. at 601, 264 S.E.2d at 92. We conclude 
that there was “substantial similarity” between the testimony of 
Rivers and Richard Adams as it related to the gun, given that 
Richard Adams admitted on cross-examination that Rivers had in 
fact observed the gun. We therefore overrule this assignment of 
error. 


[4] In his next assignment of error, defendant argues that the 
trial court erred in submitting the felony murder theory to the 
jury and in not dismissing the robbery with a dangerous weapon 
charge. Defendant contends that no evidence was adduced tending 
to show that defendant discussed the theft of the victim’s wallet 
with Richard Adams or that defendant was aware that Richard 
intended to take the wallet from the victim. Only as an after- 
thought, knowing that the victim carried money on his person, 
did Richard Adams rob the victim. Defendant argues that because 
the intent to steal did not coincide with the use of violence to 
perpetrate the robbery, the common law definition of robbery is 
not satisfied. Citing State v. Pakulski, 319 N.C. 562, 356 $.E.2d 
319 (1987), defendant contends that where a robbery is committed 
as an afterthought once the victim has died, the evidence is insuifi- 
cient to convict on the basis of robbery with a dangerous weapon. 
According to defendant, the evidence presented here will at best 
support a conviction of larceny. Therefore, defendant argues, he 
is entitled to a reversal of his conviction of first-degree murder 
under the felony murder rule because the State is required to 
show an interrelationship between the felony and the homicide. 
State v. Strickland, 307 N.C. 274, 291-94, 298 S8.E.2d 645, 657-58 
(1983), overruled on other grounds by State v. Johnson, 317 N.C. 
198, 344 S.E.2d 775 (1986). 


The rules governing motions to dismiss are well settled. When 
a defendant moves for dismissal, the trial judge must determine 
whether there is “substantial evidence of each essential element 
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of the offense charged and of the defendant being the perpetrator 
of the offense.” State v. Vause, 328 N.C. 231, 236, 400 S.E.2d 57, 
61 (1991). If the evidence, viewed in a light most favorable to 
the State, permits a reasonable inference that the defendant is 
guilty of the crime charged, the trial judge should allow the case 
to go to the jury. Jd. at 237, 400 S.E.2d at 61. This is the case 
whether the evidence is direct, circumstantial, or both. Zd. 


In State v. Small, we stated as follows: 


[Rlobbery [with a dangerous weapon] under N.C.G.S. § 14-87 
consists of the following elements: 


(1) the unlawful taking or an attempt to take personal 
property from the person or in the presence of another 
(2) by use or threatened use of a firearm or other dangerous 
weapon (3) whereby the life of a person is endangered 
or threatened. 


State v. Beaty, 306 N.C. 491, 496, 293 S.E.2d 760, 764 (1982) 
(in part quoting State v. Mull, 224 N.C. 574, 576, 315 S.E.2d 
764, 765 (1944) ). 


Small, 328 N.C. 175, 181, 400 S.E.2d 413, 416 (1991) (citation omit- 
ted). We conclude that there was ample evidence from which a 
jury could reasonably infer the satisfaction of each of the statutory 
elements enunciated above. The record shows that defendant and 
his brother Richard were in need of quick money. Richard needed 
money to purchase necessities for the children, and defendant was 
being pressed to make payments on a television and a videocassette 
recorder. At the time that defendant and Richard drove to the 
victim’s residence, they had already broken into the Hildreth 
residence, where they stole a pistol, television satellite equipment, 
and some coins. The thefts from the Hildreth residence were inter- 
rupted when Ms. Hildreth returned home unexpectedly. According 
to Richard Adams, the brothers were looking for anything of value. 


After stopping the car once to fire the stolen pistol, they 
next arrived at the home of the victim, for whom Richard had 
worked in the past. Trial testimony indicated that the victim ‘“near- 
ly always” carried one or more hundred-dollar bills on his person, 
as well as two-dollar bills that he collected. The record reveals 
that Richard Adams was aware that the elderly victim carried 
money on his person. This belief proved well founded, for after 
shooting the victim the brothers searched his clothing, finding $300.00 
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to $400.00 in cash in a wallet located in the bib of the victim's 
overalls. The two split the money after leaving the murder scene 
and burned the wallet. Only three days after the shooting, defend- 
ant made a payment with a hundred-dollar bill on a debt in which 
he was in arrears. Given this evidence, the jury reasonably could 
have inferred that the Adams brothers acted in concert to rob 
the victim. 


Even if the intent to rob or steal the wallet was formed after 
the shooting, the theft and shooting were part of a single transac- 
tion. As we noted recently in State v. Faison, “it is immaterial 
whether the intent was formed before or after force was used 
upon the victim, provided that the theft and force are aspects 
of a single transaction.” State v. Faison, 330 N.C. 347, 359, 411 
S.E.2d 143, 150 (1991). Therefore, we conclude that the evidence 
was sufficient for the jury to find defendant guilty of acting in 
concert in the felony murder of the victim, and the trial court 
properly denied defendant’s motion to dismiss. 


[5] Defendant next argues that the trial court erred in denying 
his motion to dismiss the charge of felonious larceny. The indict- 
ment in question alleges that the stolen .38-caliber pistol was the 
property of Lina Hildreth; however, both Ms. Lina Hildreth and 
Mr. George Hildreth testified that the pistol belonged to Mr. Hildreth. 
This variance, defendant argues, is fatal and required dismissal 
of the charge. See State v. Watson, 272 N.C. 526, 158 S.E.2d 334 
(1968). The State contends, and we agree, that no such fatal variance 
exists. Although the Hildreths alluded to the pistol as belonging 
to George, such references did not preclude Lina’s ownership or 
possessory interest in the pistol. In State v. Greene, 289 N.C. 
578, 584, 223 S.E.2d 365, 369 (1976), we stated that “the general 
law has been that the indictment in a larceny case must allege 
a person who has a property interest in the property stolen and 
that the State must prove that the person has ownership, meaning 
title to the property or some special property interest.” Here, 
the evidence showed that the Hildreths had joint possession of 
the pistol, which was kept in a chest of drawers in the couple’s 
bedroom, thereby giving Lina Hildreth a sufficient special property 
interest in the pistol to support the allegation of ownership con- 
tained in the indictment. State v. Hauser, 183 N.C. 769, 111 S.E. 
349 (1922) (spouses have special interests in one another’s property); 
see also State v. Young, 60 N.C. App. 705, 299 S.E.2d 834 (1983). 
We therefore overrule this assignment of error. 
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[6] In his next assignment of error, defendant argues that the 
trial court erred in imposing consecutive sentences for defendant's 
convictions of felonious larceny of a firearm and felonious larceny 
of property stolen pursuant to a breaking or entering. Defendant 
argues that the indictment in case number 89-CRS-1139 alleges 
that he stole “one video sub carrier, one antenna and other personal 
property,” and the evidence at trial tended to show that such 
“other personal property” included the .38-caliber pistol that was 
the subject of the indictment in case number 89-CRS-1140. Citing 
State v. Boykin, 78 N.C. App. 572, 337 S.E.2d 678 (1985), defendant 
argues that when a defendant has been convicted of larceny of 
property that includes a firearm that is also the subject of a felonious 
larceny of a firearm conviction, the trial court may not impose 
sentences for both crimes. 


The State contends that no error occurred because the trial 
court instructed the jury that the charge of felonious larceny of 
a firearm in case number 89-CRS-1140 was separate and distinct 
from the charge of felonious larceny in case number 89-CRS-1139. 
According to the State, the charges were in fact separate, and 
defendant was not subjected to multiple punishments for the same 
offense as a result of being convicted and sentenced on both charges. 
Further, the State argues that Boykin is distinguishable from the 
case at bar and hence does not control this issue. 


We agree with defendant that the holding in Boykin controls 
here and further conclude that the decision of the Court of Appeals 
in that case was correct. In Boykin, the defendant was indicted 
on three separate counts of felonious larceny of a firearm and 
one count of felonious larceny of goods in excess of $400.00. The 
Court of Appeals held that the trial court erred in failing to dismiss 
the three larceny of firearms charges because the defendant could 
only be charged with one count of felonious larceny. In a case 
of first impression, the Court of Appeals held that 


the purpose of G.S. 14-72 is to establish levels of punishment 
for larceny based on the value of the goods stolen, the nature 
of the goods stolen or the method by which stolen, not to 
create new offenses. Nothing in the statutory language sug- 
gests that to charge a person with a separate offense for each 
firearm stolen in a single criminal incident was intended. 


Boykin, 78 N.C. App. at 576, 337 S.E.2d at 681. Here, defendant 
was charged with one count of felonious larceny of a firearm, under 
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N.C.G.S. § 14-72(b)(4), and one count of felonious larceny of property | 
stolen pursuant to breaking or entering, under N.C.G.S. §§ 14-72(b\(2) 
and 14-54. As noted by then-Judge (now Justice) Whichard, “[a] 
single larceny offense is committed when, as part of one continuous 
act or transaction, a perpetrator steals several items at the same 
time and place.” State v. Froneberger, 81 N.C. App. 398, 401, 344 
S.E.2d 344, 347 (1986); see also State v. Martin, 82 N.C. 672, 674 
(1880). In the case at bar, the Adams brothers stole the satellite 
equipment, various coins, and the .38-caliber pistol during the course 
of a single breaking or entering of the Hildreth residence. Hence, 
defendant was improperly convicted and sentenced for both larceny 
of a firearm and felonious larceny of that same firearm pursuant 
to a breaking or entering. Therefore, we reverse defendant's convic- 
tion of and vacate defendant's sentence on the felonious larceny 
pursuant to a breaking or entering charge. 


Finally, defendant argues that the trial court erred by entering 
judgments on his convictions for felonious possession of stolen prop- 
erty in case numbers 89-CRS-1139 and 89-CRS-1140, as well as 
entering a judgment for his underlying conviction of robbery with 
a dangerous weapon in case number 89-CRS-1138. As to the former, 
defendant argues that he cannot be sentenced for both larceny 
and possession of the same property. State v. Perry, 305 N.C. 
225, 287 S.E.2d 810 (1982). Here, the trial court entered judgments 
imposing ten-year sentences for larceny in both 89-CRS-1139 and 
89-CRS-1140. According to defendant, the trial court therefore im- 
properly entered judgments for felonious possession of the same 
property. As to the robbery with a dangerous weapon judgment, 
defendant argues that he cannot be sentenced for both felony murder 
and the underlying felony, and therefore the underlying felony 
must be arrested. State v. Woods, 286 N.C. 612, 213 S.E.2d 214 
(1975); State v. Moore, 284 N.C. 485, 202 S.E.2d 169 (1974). 


[7-9] We conclude that the judgments were improperly entered. 
The court’s action violated the rule stated in Perry, namely, that 
while a defendant may be indicted and tried on charges of larceny 
and possession of the same property, the defendant may be con- 
victed of only one of the offenses. Perry, 305 N.C. at 236-37, 287 
S.E.2d at 815-16. Therefore, defendant’s conviction for felonious 
possession of a stolen firearm is reversed and his sentence thereon 
vacated. Defendant’s conviction and sentence for felonious posses- 
sion of property stolen pursuant to a breaking or entering poses 
a somewhat different legal question. As discussed above, we reverse 
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defendant's conviction for felonious larceny pursuant to a breaking 
or entering and vacate his sentence; as a result, the concurrent 
sentence defendant received for felonious possession of property 
stolen pursuant to a breaking or entering is potentially activated. 
However, scrutiny of the jury instructions reveals that there is 
a reasonable likelihood that the jurors could have believed that 
the “other personal property” possessed by defendant pursuant 
to the larceny included the .38-caliber pistol stolen from the Hildreth 
residence. Therefore, defendant’s conviction for felonious pos- 
session of property stolen pursuant to a breaking or entering is 
reversed and his sentence thereon vacated. Finally, as to the judg- 
ment regarding robbery with a dangerous weapon in case number 
89-CRS-1188, we also conclude that judgment was improperly entered. 
The record shows that the jury returned its guilty verdict as to 
first-degree murder on the basis of defendant’s involvement in the 
commission of felony murder, namely, the robbery and murder 
of the victim. Thus, judgment should have been arrested as to 
the robbery charge. State v. Woods, 286 N.C. 612, 213 S.E.2d 
214. 


In conclusion, we find no error in defendant's convictions and 
sentences for first-degree murder, felonious larceny of a firearm, 
and felonious breaking or entering. We reverse defendant’s convic- 
tions and vacate defendant's sentences for felonious larceny pur- 
suant to a breaking or entering and felonious possession of a stolen 
firearm, reverse defendant’s conviction and vacate defendant’s 
sentence for felonious possession of property stolen pursuant to 
a breaking or entering, and arrest the judgment entered against 
defendant regarding robbery with a dangerous weapon. 


No. 89-CRS-1115, first-degree murder: no error. 


No. 89-CRS-1138, robbery with a dangerous weapon: judgment 
arrested. 


No. 89-CRS-1139, count 1, felonious breaking or entering: no 
error. 


No. 89-CRS-1139, count 2, felonious larceny: judgment of con- 
viction reversed and sentence vacated. 
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No. 89-CRS-1139, count 3, felonious possession of property stolen 
pursuant to a breaking or entering: judgment of conviction reversed 
and sentence vacated. 


No. 89-CRS-1140, count 1, felonious larceny of a firearm: no 
error. 


No. 89-CRS-1140, count 2, felonious possession of stolen firearm: 
judgment of conviction reversed and sentence vacated. 
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Judges § 8 (NCI3d)— Supreme Court, Court of Appeals, superior 
court—election for unexpired portions of terms—constitu- 
tionality of statute 

The statute providing that midterm vacancies in the of- 
fices of the Supreme Court, the Court of Appeals, and the 
superior court shall be filled first by appointment of the Gover- 
nor, and ultimately by election “to fill the unexpired term 
of the office,’ N.C.G.S. § 163-9, does not violate Article IV, 
Section 16 of the N.C. Constitution, which provides that judges 
“shall hold office for terms of eight years,’ but is authorized 
by the provision of Article IV, Section 19 that “elections shall 
be held to fill the offices.” Article IV, Section 16 refers to 
the term of the judicial office, not to an individual judge’s 
tenure, and it will be inferred from the word “fill” in Article 
IV, Section 19 that elections to vacated judicial seats are in- 
tended for the unexpired portions of terms only. 


Am Jur 2d, Judges §§ 9-11, 14, 15, 239, 240. 


Justice LAKE did not participate in the consideration or 
decision of this case. 
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ON discretionary review prior to a determination by the Court 
of Appeals, pursuant to Rule 15(a) of the North Carolina Rules 
of Appellate Procedure and N.C.G.S. § 7A-31(b), of a judgment 
granting plaintiff's request for a mandatory injunction and writ 
of mandamus against defendants Board of Elections and Brock, 
by Herring, J., in the Superior Court, WAKE County, on 28 
February 1992. Heard in the Supreme Court on 16 April 1992. 


Tharrington, Smith & Hargrove, by Michael Crowell and Mark 
J. Prak, for Plaintiff Appellee. 


Parker, Poe, Adams & Bernstein, by Robert W. Spearman 
and Robert H. Tiller, for Defendant Appellant State Board of Elec- 
tions; Womble Carlyle Sandridge & Rice, by Donald L. Smith, 
for Intervenor Defendant Appellants Judge Jack Cozort, Judge 
John B. Lewis, Jr., and Judge James A. Wynn, Jr. 


Petree Stockton & Robinson, by John F. Mitchell, for Intervenor 
Defendant Appellant Judge Robert F. Orr. 


EXUM, Chief Justice. 


This action arises from a decision of the North Carolina State 
Board of Elections declining to accept plaintiff's notice of candidacy 
for the seat on the North Carolina Court of Appeals currently 
occupied by Judge Robert F. Orr. Following the Board’s decision, 
plaintiff, a judge of the North Carolina Superior Court, brought 
this action for injunctive relief and mandamus against the Board 
and its individual members. On 21 February 1992 the trial court 
allowed a motion to intervene by Judge Orr and three other members 
of the Court of Appeals, Judge Jack Cozort, Judge John B. Lewis, 
Jr., and Judge James A. Wynn, Jr. Following a hearing on 28 
February 1992, the trial court entered judgment for plaintiff and 
issued a writ of mandamus ordering the Board of Elections to 
conduct an election in 1992 for the Court of Appeals seats held 
by Judges Orr, Cozort, Lewis, and Wynn. Defendants appealed 
and original defendants petitioned for discretionary review prior 
to determination by the Court of Appeals. The petition was allowed 
on 17 March 1992. 


The sole issue raised by defendants’ appeal is whether a person 
elected to fill a vacancy on the superior court, Court of Appeals, 
or Supreme Court serves for a new, full eight-year term, or serves 
only the unexpired portion of the vacated term. This question re- 
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quires us to decide if N.C.G.S. § 163-9, which provides that such 
an election is for the unexpired term, violates Article IV, Section 
16 of the North Carolina Constitution, which provides in part that 
judges “shall hold office for terms of eight years.” The trial court 
held that the statute does not violate our State Constitution and 
that eight-year commissions issued by the Governor to Judges Orr, 
Cozort, Lewis, and Wynn are a nullity. For reasons explained below, 
we agree and affirm the judgment of the trial court. 


if 


The facts of this case are not disputed. The judgeship now 
held by Judge Orr was created by the legislature in 1977 when 
it expanded the Court of Appeals from nine to twelve members. 
1977 N.C. Sess. Laws ch. 1047. The legislation provided that the 
Governor was to make temporary appointments to the three seats, 
and that in 1978 successors would be elected “to serve the re- 
mainder of the unexpired term which began on January 1, 1977.” 
Id. The Governor appointed John Webb to one of the seats, and 
Judge Webb was elected in 1978 to serve the remainder of the 
term. In 1984 Judge Webb was reelected to a new eight-year term 
beginning 1 January 1985. Judge Webb resigned from his seat 
in 1986 after being elected to this Court. The Governor appointed 
Judge Orr to the vacancy on the Court of Appeals. In conformity 
with N.C.G.S. § 163-9, an election was held in 1988 purportedly 
to fill the unexpired term of that office. Official records with the 
Board of Elections, including the election ballot, referred to the 
seat as “For Judge of Court of Appeals (Term ending 12/31/92).” 
Judge Orr won the election and was issued a certificate of election 
by the Secretary of State providing that the election was for the 
unexpired term of office. In September 1991, the Governor issued 
a commission to Judge Orr stating that he was to serve “for a 
term of eight years beginning on November 29, 1988, and ending 
on November 28, 1996, unless earlier terminated.”! 


In December 1991 the Board of Elections voted not to accept 
notices of candidacy or conduct an election in 1992 for the Court 








1. The Governor issued similar commissions of office to Judges Cozort, Lewis, 
and Wynn, who like Judge Orr were elected to Court of Appeals seats vacated 
during their terms. Each commission lists a beginning date of office in November 
of the year the judge was elected and an ending date eight years later. 
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of Appeals seat held by Judge Orr.? Based on that decision, the 
Board refused to accept plaintiff's notice of candidacy, prompting 
the action now before us. 


IT. 


Plaintiff contends the Board is required by N.C.G.S. § 163-9 
to hold an election for Judge Orr’s seat this year. Section 163-9 
provides that vacancies in the offices of the Supreme Court, the 
Court of Appeals, and the superior court shall be filled first by 
appointment of the Governor, and ultimately by election “to fill 
the unexpired term of the office.” Defendants contend that Sec- 
tion 163-9, insofar as it provides for elections of judges to fill only 
the unexpired portions of eight-year terms, violates Article IV, 
Section 16, of the North Carolina Constitution, providing that judges 
“shall be elected ... and shall hold office for terms of eight years.” 
Therefore, defendants contend, this much of the statute is invalid 
and Judge Orr, by reason of the constitutional provision, was elected 
in 1988 for a full eight-year term and was entitled to the eight-year 
commission issued him by the Governor. 


We noted in State ex rel. Martin v. Preston, 325 N.C. 438, 
448-49, 385 S.E.2d 473, 478 (1989), that it is “firmly established 
that our State Constitution is not a grant of power. All power 
which is not expressly limited by the people in our State Constitu- 
tion remains with the people, and an act of the people through 
their representatives in the legislature is valid unless prohibited 


2. The Board also voted not to accept notices of candidacy or to conduct 
elections in 1992 for the Court of Appeals seats held by Judges Cozort, Lewis, 
and Wynn. 


3. N.C.G.S. § 163-9 provides in full: 


Vacancies occurring in the offices of Justice of the Supreme Court, 
judge of the Court of Appeals, and judge of the superior court for causes 
other than expiration of term shall be filled by appointment of the Governor. 
An appointee shall hold his place until the next election for members of 
the General Assembly that is held more than 60 days after the vacancy 
occurs, at which time an election shall be held to fill the unexpired term 
of the office: Provided, that when the unexpired term of the office in which 
the vacancy has occurred expires on the first day of January succeeding 
the next election for members of the General Assembly, the Governor shall 
appoint to fill that vacaney for the unexpired term of the office. 


Vacancies in the office of district judge which occur before the expira- 
tion of a term shall not be filled by election. Vacancies in the office of 
district judge shall be filled in accordance with G.S. 7A-142. 
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by that Constitution.” For this reason, this Court reviews acts 
of the state legislature with great deference; a statute cannot be 
declared unconstitutional under the State Constitution unless that 
Constitution clearly prohibits the statute. “Every presumption favors 
the validity of a statute. It will not be declared invalid unless 
its unconstitutionality be determined beyond a reasonable doubt.” 
Assurance Co. v. Gold, Com. of Insurance, 249 N.C. 461, 463, 
106 S.E.2d 875, 876 (1959); accord, Mitchell v. North Carolina In- 
dustrial Development Financing Authority, 273 N.C. 137, 144, 159 
S.E.2d 745, 750 (1968). 


The dispute in this case requires us to construe two provisions 
in Article IV of our State Constitution. Section 16 provides, in 
pertinent part, that “[jjustices of the Supreme Court, Judges of 
the Court of Appeals, and regular Judges of the Superior Court 
shall be elected by the qualified voters and shall hold office for 
terms of eight years and until their successors are elected and 
qualified.” Section 19 provides, in pertinent part, that 


all vacancies occurring in the offices provided for by this Arti- 
cle shall be filled by appointment of the Governor, and the 
appointees shall hold their places until the next election for 
members of the General Assembly that is held more than 
60 days after the vacancy occurs, when elections shall be held 
to fill the offices. 


Section 16 provides for eight-year terms for certain judicial offices, 
but it does not contemplate the filling of vacancies occurring during 
those terms. Therefore, the answer to the dispute before us cannot 
be found in that provision alone. Section 19 provides for filling 
vacancies in judicial offices, albeit in language not explicit enough 
to preclude the dispute before us. On close examination, however, 
the language of Section 19 allows filling prematurely vacated judicial 
offices by election for the unexpired portions of the terms. 


The part of Article IV, Section 19 bearing on the issue now 
before us, the provision that elections for vacated offices are to 
“fill the offices,” does not specify whether those elected to vacated 
judicial offices are to finish the unexpired terms or begin new 
terms. Defendants contend the plain meaning of the language in 
Section 16 is that all judges, no matter when elected, are to receive 
commissions of eight years. They construe the language of Section 
19 by reference to the eight-year term provision in Section 16. 
There is, however, a different approach to the interpretation of 
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Section 19 which we conclude gives fuller meaning to its language 
independent of, but not inconsistent with, the eight-year judicial 
term provision in Section 16. 


The words “elections shall be held to fill the offices” in Section 
19 allow a reasonable inference that the elections are intended 
to select persons to assume the specific terms of offices that have 
been prematurely vacated and which expire eight years from when 
they began. The verb “fill” commonly means “to supply with as 
much as can be held or contained” or “to make full or complete.” 
Webster’s Third New International Dictionary 849 (1976). A partial- 
ly empty glass of water is filled by adding only as much water 
as brings the total quantity to the brim. Likewise, an office vacated 
before the expiration of its term is filled by election of someone 
to complete the unexpired term. This concept is not a novel one, 
as we have recognized before. 


A term of office is one thing. An office holder is something 
else. The incumbent may go out, nobody come in, and the 
term goes on. If a successor is appointed or elected, he fills 
the unexpired portion of the term. 


State ex rel. Martin v. Preston, 325 N.C. at 452-53, 385 S.E.2d 
at 481 (quoting Murray v. Payne, 137 Kan. 685, 689, 21 P.2d 333, 
335 (1933) ). Construed in this way, Article IV, Section 19 provides 
for elections to fill unexpired terms in the event of midterm vacan- 
cies. Article IV, Section 16 does not speak to the question of how 
such vacancies are filled. It simply provides for judges to be elected 
and sets their terms at eight years. There is, therefore, no conflict 
between the sections, nor does one limit the other. They simply 
deal with different things—Section 16 with the length of terms 
and the method of selection and Section 19 with the filling of 
vacancies. 


This Court is vested with the authority, and obligation, to 
resolve disputes about the meaning of our State Constitution. Jd. 
at 449, 385 S8.E.2d at 478. If the meaning of our Constitution is 
clear from the words used, we need not search for a meaning 
elsewhere. Jd. In the case of Article IV, Section 19, we infer from 
the word “fill” that elections to vacated judicial seats are intended 
for the unexpired portions of terms only. “[I]n construing either 
the federal or State Constitution, what is implied is as much a 
part of the instrument as what is expressly stated.” In re Martin, 
295 N.C. 291, 299, 245 S.E.2d 766, 771 (1978). This construction 
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supports our conclusion that, not only does N.C.G.S. § 163-9 not 
violate the State Constitution, but it is authorized by Article IV, 
Section 19. 


The historical context in which the provision was initially 
adopted, later amended, and readopted and longstanding ju- 
dicial precedent support our interpretation of Article IV, Section 
19. 


The State Constitution first provided for the election of judges 
in 1868.* Two sections of Article IV provided for elections. Sec- 
tion 26, now Section 16, provided that judges elected by the people 
“shall hold their offices for eight years.”’ Section 31, now Section 








4. Before 186%, the State Constitution provided that judges be elected by 
joint vote of both chambers of the General Assembly. N.C. Const. of 1776, art. 
IV, §§ 2-3. Delegates to the constitutional convention of 1868 advocated three 
alternatives for selecting judges of the Supreme Court and superior court: that 
they be elected by the General Assembly. as they had been in the past; that 
they be elected by the people; and that they be appointed by the Governor with 
the consent of the state senate or the General Assembly. Convention Journal, 
Constitutional Convention of 1868, at 181. The resolution for popular political elec- 
tion of judges was made only after lengthy debate. See J. W. Holden, “Proceedings 
of the Convention,” The Daily North Carolina Standard, February 29, 1868. Delegates 
expressed concern that popular eleczions for short terms of office would too fre- 
quently expose the judiciary to political pressures and would drive talented judges 
from the bench. Jd. The delegates discussed various term lengths, ranging from 
six to sixteen years, and ultimately settled on terms of eight years for justices 
of the Supreme Court and judges of the superior court. N.C. Const. of 1868, art. 
IV, § 26. The debate over whether North Carolina judges should be elected by 
the people continues to this day. See 8.B. 71 (providing for referendum to amend 
the North Carolina Constitution to provide for appointment of justices and judges), 
S.B. 72 (providing for appointment of justices and judges), 1991 Reg. Sess., N.C. 
Gen. Assembly; Report of the Judicial Selection Study Commission, 1989 Reg. 
Sess., N.C. Gen. Assembly. 


5. Section 26 of Article IV in the North Carolina Constitution of 1868 provided 
as follows: 


The Justices of the Supreme Court shall be elected by the qualified voters 
of the State, as is provided for the election of members of the General 
Assembly. They shall hold their offices for eight years. The Judges of the 
Superior Courts shall be elected in like manner, and shall hold their offices 
for eight years; but the Judges of the Superior Courts elected at the first 
election under this Constitution, shall, after their election, under the superin- 
tendance of the Justices of the Supreme Court be divided by lot into two 
equal classes, one of which sal] hold office for four years, the other for 
eight years. 


After several amendments to the Constitution, the eight-year term provision 
is now in Section 16 of Article IV, as adopted in 1970. It provides: 
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19, provided that vacancies in the offices “shall be filled by appoint- 
ment of the Governor, ... and the appointees shall hold their 
places until the next regular election.” 


The vacancy provision of Article IV was first construed in 
People of North Carolina ex rel. Cloud v. Wilson, 72 N.C. 155 
(1875). The Cloud Court was required to determine whether the 
language “next regular election” meant appointees to vacant judicial 
seats were to face election at the next election of the General 
Assembly, or at the next regular election for the vacant judicial 
office. The Court decided that the language provided for an election 
to be held at the next regular election for that office. Jd. at 161. 
Accordingly, when a judicial office under Article IV became vacant, 
the office was to be filled by appointment of the Governor, and 


Terms of office and election of Justices of the Supreme Court, Judges 
of the Court of Appeals, and Judges of the Superior Court. Justices of 
the Supreme Court, Judges of the Court of Appeals, and regular Judges 
of the Superior Court shall be elected by the qualified voters and shall 
hold office for terms of eight years and until their successors are elected 
and qualified. Justices of the Supreme Court and Judges of the Court of 
Appeals shall be elected by the qualified voters of the State. Regular Judges 
of the Superior Court may be elected by the qualified voters of the State 
or by the voters of their respective districts, as the General Assembly 
may prescribe. 


6. Article IV, Section 31 of the 1868 North Carolina Constitution provided 
in full as follows: “All vacancies occurring in the offices provided for by this 
article of this Constitution, shall be filled by the appointment of the Governor, 
unless otherwise provided for, and the appointees shall hold their places until 
the next regular election.” This section has been amended and renumbered several 
times since 1868. 


The current vacancy provision, in Article IV, Section 19, ratified in 1970 and 
amended in 1986, provides: 


Unless otherwise provided in this Article, all vacancies occurring in 
the offices provided for by this Article shall be filled by appointment of 
the Governor, and the appointees shall hold their places until the next 
election for members of the General Assembly that is held more than 60 
days after the vacancy occurs, when elections shall be held to fill the offices. 
When the unexpired term of any of the offices named in this Article of 
the Constitution in which a vacancy has occurred, and in which it is herein 
provided that the Governor shall fill the vacancy, expires on the first day 
of January succeeding the next election for members of the General Assembly, 
the Governor shall appoint to fill that vacancy for the unexpired term 
of the office. If any person elected or appointed to any of these offices 
shall fail to qualify, the office shall be appointed to, held, and filled as 
provided in case of vacancies occurring therein. All incumbents of these 
offices shall hold until their successors are qualified. 
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the appointee was to serve the unexpired portion of the term 
before facing election by the people for the next term. 


In reaching its decision, the Cloud Court reasoned that if judges 
had to face election at the next election of the General Assembly, 
and if these elections were for full eight-year terms, as the Constitu- 
tion may have required, the result would be to disturb a system 
of regularly staggered judicial offices. Cloud at 162.’ 


Within a few months after the Cloud decision, the people of 
North Carolina amended our State Constitution so as to, in effect, 
overrule the Court’s holding. Article IV, Section 31 was renumbered 
Section 25, and words were added to specify that persons appointed 
by the Governor to fill vacancies in judicial offices provided for 
by the article “shall hold their places until the next regular election 
for members of the General Assembly, when elections shall be 
held to fill such offices.” N.C. Const. of 1875, art. IV, § 25. The 
first part of the amendment, which overruled Cloud, meant that 
judicial offices vacated before their expiration were to be filled 
by the voters earlier than the regularly scheduled elections for 
the next terms of those offices. The provision that midterm elec- 
tions would “fill such offices” allows the reasonable interpretation, 
as we have demonstrated above, that those elected were to serve 
the remainder of unexpired terms. 


We can infer that those who crafted and voted for the amend- 
ment to Article IV in 1875 were aware of the problems raised 
in Cloud and intended to resolve them. Cf. Sneed v. Greensboro 
City Bd. of Educ., 299 N.C. 609, 264 S.E.2d 106 (1980) (reviewing 
history to conclude that a state constitutional provision for “free 
public schools” was never understood to preclude modest, sup- 
plementary fees for those able to pay). Shortly after the 1875 amend- 
ments, the General Assembly enacted the precursor to N.C.G.S. 
§ 163-9, in Chapter 275, Section 65 of the Public Laws.’ That 
statute provided: 








7. The State Constitution of 1868 provided that superior court judges elected 
at the first election for judges would be “divided by lot into two equal classes, 
one of which shall hold office for four years, the other for eight years.” N.C. 
Const. of 1868, art. IV, § 26. 


8. The statute was amended and renumbered several times before its current 
codification at N.C.G.S. § 163-9, which was last amended in 1986. 1986 Sess. Laws 
ch. 920, § 6. 
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Whenever any vacancies shall exist by reason of death, resigna- 
tion, or otherwise, in any of the following offices, to wit: 
... justices of the Supreme Court, and judges of the superior 
court, the same shall be filled by elections to be held in like 
manner and places, and under the same regulations and rules 
as are prescribed for general elections, at the first general 
election thereafter, except as otherwise provided for in the 
Constitution. 


1876-77 Sess. Laws ch. 275, § 65. The statute and the constitutional 
amendment were soon thereafter applied to fill vacancies in judicial 
offices by elections for the unexpired terms, according to an ad- 
visory opinion of this Court in 1894. Opinion of the Judges, 114 
N.C. 925, 21 S.E. 963 (1894). The earliest example occurred in 1881, 
when Justice Ruffin was elected to fill the unexpired term of office 
vacated by Justice Dillard. That term began in 1878 and would 
not expire until 1886. Within a year of his election, Justice Ruffin 
resigned, and Justice Merrimon was appointed, and then elected, 
to serve out the term until it expired. Justice Merrimon was reelected 
to an eight-year term in 1886. Jd. at 926-27, 21 S.E. at 964-65. 
Although the advisory opinion has no precedential value, State 
ex rel. Martin v. Preston, 325 N.C. at 454, 385 S.E.2d at 481, 
its contents are historically relevant to demonstrate the practice 
followed shortly after the 1875 constitutional amendment. 


This Court expressly disapproved the reasoning in Cloud in 
Rodwell v. Rowland, 187 N.C. 448, 450, 50 S.E. 319, 323 (1905), 
acknowledging that “the great weight of authority is to the effect 
that a person so elected [to fill a judicial office vacated during 
a term] will hold only for the unexpired term.” The Rodwell deci- 
sion involved the filling of a vacated post for clerk of superior 
court, but the Court drew on authorities concerning vacancies in 
judicial office and endorsed reasoning that applies to the case now 
before us. Quoting the advisory opinion of 1894, the Rodwell Court 
noted that “‘when the duration of the term of office which is 
filled by popular election is in doubt or uncertain, the interpretation 
is to be followed which limits it to the shortest time, and returns 


Another statute enacted in 1899 more specifically provided that vacancies 
in judicial office “shall be filled for the unexpired term at the next general election 
for members of the General Assembly.” 1899 Sess. Laws ch. 613. This statute 
was eventually repealed, 1969 Sess. Laws ch. 1190, § 57, but before that the “unex- 
pired term” language was added to N.C.G.S. § 163-9. 1967 N.C. Sess. Laws ch. 
775, § 163-9, para. 1. 
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to the people at the earliest period the power and authority to 
refill it.” Jd. at 447, 50 S.E. at 321 (quoting Opinion of the Judges, 
114 N.C. at 929, 21 S.E. at 966). 


Since this Court’s decision in Rodwell, our State Constitution 
has been amended several times and has been completely ratified 
anew once, always by a vote of the people. In 1962 a new Article 
IV was ratified with a slight change in its provision for judicial 
offices. Section 14, now Section 16, was amended, in pertinent part, 
to provide more specifically that judges “shall hold office for terms 
of eight years.” The addition of the word “terms” clarifies the 
notion that a term of judicial office, not necessarily an individual 
judge’s tenure, shall be eight years. The vacancy provision of Arti- 
cle IV was amended in 1962 with language not pertinent to this 
case. In 1970 a new State Constitution was ratified with no substan- 
tive change to Article IV. 


Plaintiff argues, and we agree, that by ratifying changes in 
the State Constitution in 1962 and a new Constitution in 1970 
without substantial changes in the vacancy provision, the peo- 
ple should be presumed to have accepted the interpretations 
given that provision since it was adopted in 1875. This Court has 
said: 


‘It is an established rule of construction that, where a 
constitutional provision has received a settled judicial construc- 
tion, and is afterward incorporated into a new or revised Con- 
stitution, it will be presumed to have been retained with a 
knowledge of the previous construction, and the courts will 
feel bound to adhere to it.” 


Williamson v. City of High Point, 213 N.C. 96, 105, 195 S.E. 90, 
95 (1938) (quoting 12 C.J. Constitutional Law § 69, at 717 (1917)). 
The people’s vote to ratify a new Article IV in 1962, and their 
vote to ratify the State Constitution in its entirety in 1970, each 
time with no substantive change in the vacancy provision of Article 
IV, allows the inference that the people adopted the longstanding 
and, until the issuance of the commissions in question, consistent 
interpretation of that provision by all branches of state government. 


The view of the Rodwell Court that vacancies in judicial office 
are to be filled by election for the unexpired term has been im- 
plemented consistently by the State Board of Elections in ballots, 
official records, and declarations of elections results. This construc- 


346 IN THE SUPREME COURT 


BRANNON v. N.C. STATE BOARD OF ELECTIONS 
(331 N.C. 335 (1992) 


tion was so well entrenched that it was included in a 1986 ballot 
to approve a related constitutional amendment: 


FOR [OR AGAINST] constitutional amendment providing that 
an election shall be held to fill the remainder of the unexpired 
term if the vacancy occurs more than 60 days before the next 
election, rather than 30 days as is presently provided. 


While the history of legislative and executive interpretation of 
the State Constitution is not dispositive, it adds weight to our 
construction of Article IV, Sections 16 and 19. See Corporation 
Comm'n v. Constr. Co., 160 N.C. 582, 590, 76 S.E. 640, 643 (1912). 


Defendants contend it is unreasonable to hold that the drafters 
or the people intended the vacancy provision in Article IV to allow 
election for unexpired terms, in light of the vacancy provision in 
Article III, which expressly allows elections for unexpired terms 
of executive offices. Article III, Section 13 of the 1868 State Con- 
stitution provided that persons elected to fill vacancies in certain 
executive branch offices “shall hold the office for the remainder 
of the unexpired term fixed in the first section of this Article.” 
The most recently ratified State Constitution provides in Article 
III, Section 7, that prematurely vacated executive offices shall be 
filled by election “for the remainder of the unexpired term fixed 
in this Section.” If the drafters were able expressly to provide 
for elections to fill only the unexpired portions of these offices, 
defendants argue, their failure to express the same explicitly in 
Article IV indicates they intended it to have a different result. 
We are not persuaded by this argument. 


Article III establishes various, discrete offices, each starting 
and ending on the same day, every four years, beginning on an 
exact date provided in Article III.’ Elections for these offices are 
to be held at the same time as elections for the General Assembly. 
N.C. Const. art. III, § 7. The express provision in Article III that 
executive offices prematurely vacated are to be filled by elections 
for the unexpired terms is appropriate and conveniently articulated, 


9. In the 1868 State Constitution, Artiele III, Section 1 provided that the 
executive officers would “hold their offices four years from and after the first 
of January, 1869.” In the most recently adopted State Constitution, Article III, 
Section 7 provides that the executive officers “shall be elected by the qualified 
voters of the State in 1972” and that “{t]heir term of office shall be four years 
and shall commence on the first day of January next after their election.” 
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since all the terms of the various offices, being of the same length, 
begin and end on the same day. In contrast to Article III’s provision 
for discrete and specified executive offices, Article IV does not 
establish discrete judgeships, nor does it state when each judicial 
office is to begin, or when elections are to be held for these offices. 
Article IV establishes judicial offices in groups, allowing the 
legislature to increase the number of judgeships. N.C. Const. art. 
IV, §§ 6, 7, 9, 10. In the State Constitution of 1868, Article IV 
provided for a wide variety of offices in addition to judicial offices, 
such as clerk of the Supreme Court, clerks of the superior courts, 
sheriffs, constables, and coroners, whose terms of office ranged 
from two to four years. An express provision for filling vacancies 
in these offices by election for the unexpired term might have 
been thought confusing, because the date of expiration would differ 
depending on the office. Even after most of the other offices were 
removed from Article IV, the remaining judicial offices, though 
all eight years in duration, began in different years. The system 
of staggered judicial offices mentioned in Cloud still exists. The 
variety of expiration dates of these offices explains why the con- 
stitutional provision for filling these vacancies is less specific than 
the vacancy provision in Article III. 


For the reasons stated, we conclude that N.C.G.S. § 163-9 
is not prohibited by our State Constitution and is a lawful exercise 
of legislative power. The eight-year commissions issued by the 
Governor, being inconsistent with the statute, are invalid. The 
judgment of the trial court ordering the Board of Elections to 
conduct elections for the judicial seats in 1992 is, therefore, 


Affirmed. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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SHARON AMOS, KATHY HALL ano EARLINE MARSHALL v. OAKDALE 
KNITTING COMPANY and WALTER MOONKEY, III 


No. 278A91 
(Filed 8 May 1992) 


1. Master and Servant § 8.1 (NCI3d)— minimum wage — employees 
required to work for less—violation of public policy 
Defendants violated the public policy of North Carolina 
by firing plaintiffs for refusing to work for less than the 
statutory minimum wage. Although the definition of “public 
policy” approved by the Supreme Court does not include a 
laundry list of what is or is not “injurious to the public or 
against the public good,” at the very least public policy is 
violated when an employee is fired in contravention of express 
policy declarations contained in the North Carolina General 
Statutes. 


Am Jur 2d, Labor and Labor Relations §§ 2559, 2567, 2571. 


2. Master and Servant § 10.2 (NCI3d)— wrongful discharge — 
refusal to accept less than minimum wage — alternative remedies 


The availability of alternative remedies does not prevent 
a plaintiff from seeking tort remedies for wrongful discharge 
based on the public policy exception to the employment at 
will doctrine, absent federal preemption or the intent of our 
state legislature to supplant the common law with exclusive 
statutory remedies. The availability of alternative common law 
and statutory remedies supplements rather than hinders the 
ultimate goal of protecting employees who have been fired 
in violation of public policy. 


Am Jur 2d, Master and Servant §§ 48.7, 60. 


3. Master and Servant § 10.2 (NCI3d)— wrongful discharge — 
public policy exception—federal preemption— state statutory 
preclusion 


The issue of whether the federal Fair Labor Standards 
Act preempted a state action for wrongful discharge for refusal 
to work for less than minimum wage was a constitutional 
question which was not passed upon by the trial court or 
the Court of Appeals and was not properly before the Supreme 
Court. Moreover, the North Carolina legislature, by enacting 
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the Wage and Hour Act, did not intend to preclude wrongful 
discharge actions based on violation of the state's public policy 
requiring employers to pay their employees at least the 
statutory minimum wage. 


Am Jur 2d, Labor and Labor Relations §§ 2545, 2546, 
2559; Master and Servant §§ 48.7, 66. 


4. Master and Servant § 10.2 (NCI3d)— wrongful discharge — 
separate claim for bad faith discharge—not recognized 


The discussion of bad faith discharge by the North Carolina 
Supreme Court in Coman v. Thomas Manufacturing Co., 325 
N.C. 172, was dicta. The issue in Coman was whether to adopt 
a publie policy exception to the employment at will doctrine 
and the Court did not recognize a separate claim for wrongful 
discharge in bad faith. 


Am Jur 2d, Master and Servant § 48.7. 


ON appeal by plaintiffs pursuant to N.C.G.S. § 7A-30(2) from 
a decision of a divided panel of the Court of Appeals, 102 N.C. 
App. 782, 403 S.E.2d 565 (1991), affirming an order of Morgan, 
J., at the 3 April 1989 Session of Superior Court, SURRY County, 
dismissing plaintiffs’ complaint pursuant to N.C.G.S. § 1A-1, Rule 
12(b)(6). Plaintiffs’ petition for discretionary review as to additional 
issues was allowed by the Supreme Court on 14 August 1991. 
Heard in the Supreme Court 13 February 1992. 


Kennedy, Kennedy, Kennedy and Kennedy, by Harvey L. 
Kennedy and Harold L. Kennedy, III, for plainttff-appellants. 


Allman Spry Humphreys Leggett & Howington, P.A., by W. 
Thomas White, David C. Smith and W. Rickert Hinnant, for 
defendant-appellees. 


J. Wilson Parker, Deborah Leonard Parker, J. Michael 
McGuinness, Lisa A. Parlagreco, Gayle C. Wintjen and McGuiness 
S. Parlagreco for North Carolina Academy of Trial Lawyers, and 
Elliot, Pishko, Gelbin & Morgan, by Robert M. Elliot, for North 
Carolina Civil Liberties Union Legal Foundation, amici curiae. 


Pamela R. DiStefano and Maureen A. Sweeney for Farmworkers 
Legal Services of North Carolina, amicus curiae. 
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FRYE, Justice. 


For the first time since our decision in Coman v. Thomas 
Manufacturing Co., 325 N.C. 172, 381 S.E.2d 445 (1989), we examine 
the contours of the public policy exception to the employment-at- 
will doctrine. Three issues are presented: (1) does firing an employee 
for refusing to work for less than the statutory minimum wage 
violate the public policy of North Carolina? (2) does the availability 
of alternative remedies prevent a plaintiff from seeking tort remedies 
for wrongful discharge based on the public policy exception to 
the employment-at-will doctrine? and (8) did Coman recognize a 
separate and distinct exception to the employment-at-will doctrine 
based on “bad faith” termination? 


For the reasons outlined below, we hold that firing an employee 
for refusing to work for less than the statutory minimum wage 
violates the public policy of North Carolina. Furthermore, we hold 
that absent (a) federal preemption or (b) the intent of our state 
legislature to supplant the common law with exclusive statutory 
remedies, the availability of alternative federal or state remedies 
does not prevent a plaintiff from seeking tort remedies for wrongful 
discharge based on the public policy exception. Based on these 
two holdings, we conclude that plaintiffs in this case have stated 
a valid claim for wrongful discharge in violation of public policy. 
Finally, we hold that Coman did not recognize a separate and 
distinct “bad faith” exception to the employment-at-will doctrine. 


On 27 January 1989, plaintiffs Amos, Hall, and Marshall filed 
a complaint in Surry County Superior Court alleging the following 
facts. In February 1988, plaintiffs, employees at defendant Oakdale 
Knitting Company, learned that their pay had been reduced to 
$2.18 per hour, below the statutory minimum wage. When they 
inquired of their supervisor, Herbert Bowman, as to why their 
pay had been reduced below the minimum wage, they were in- 
structed to talk with defendant Walter Mooney, III, one of the 
owners of Oakdale Knitting. When Mooney arrived at the plant, 
he told the plaintiffs that they either had to work for the reduced 
pay or they were fired. Plaintiffs refused to work for $2.18 per 
hour and were terminated. 


Plaintiffs’ complaint alleges that their firing violates the public 
policy of North Carolina as set forth in N.C.G.S. § 95-25.3—the 
minimum wage section of the state’s Wage and Hour Act. Plaintiffs 
sought actual damages, including lost wages, and special damages 
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for “great worry, embarrassment, humiliation, anxiety and mental 
and emotional distress.” Plaintiffs also sought punitive damages. 


Defendants filed a motion to dismiss the complaint for failure 
to state a claim upon which relief can be granted pursuant to 
N.C. R. Civ. P. 12(b)(6). On 6 April 1989, Judge Morgan granted 
defendants’ motion and dismissed the action. Plaintiffs appealed 
to the Court of Appeals, which affirmed the trial court, holding 
that plaintiffs had not stated a valid claim for wrongful discharge. 
Amos v. Oakdale Knitting Co., 102 N.C. App. 782, 403 S.E.2d 565 
(1991). Judge Johnson dissented on the narrow ground that plain- 
tiffs’ complaint had stated a claim pursuant to N.C.G.S. § 95-25.22 
(recovery of unpaid wages under the Wage and Hour Act). Plaintiffs 
appealed to this Court based on the dissenting opinion; on 14 August 
1991 we allowed plaintiffs’ petition for discretionary review as to 
additional issues. We now reverse the Court of Appeals. 


I. 


This case comes to us, via the Court of Appeals, on a motion 
to dismiss for failure to state a claim upon which relief can be 
granted. For purposes of this appeal, therefore, all allegations of 
fact are taken as true. Jackson v. Bumgardner, 318 N.C. 172, 174-75, 
347 S.E.2d 743, 745 (1986). 


In Coman v. Thomas Manufacturing Co., 325 N.C. 172, 381 
S.E.2d 445, plaintiff Coman alleged that he was discharged from 
his job as a long-distance truck driver after refusing to violate 
federal transportation regulations. Coman brought suit for wrongful 
discharge. This Court reversed the Court of Appeals, which had 
agreed with the trial court’s dismissal of the action, and allowed 
Coman’s suit to proceed. In so doing, we explicitly recognized a 
public policy exception to the well-entrenched employment-at-will 
doctrine, quoting with approval the following language from the 
Court of Appeals’ opinion in Sides v. Duke Hospital, 74 N.C. App. 
331, 328 S.E.2d 818, dise. rev. denied, 314 N.C. 331, 333 S.E.2d 
490 (1985): 


“[Wijhile there may be a right to terminate a contract at will 
for no reason, or for an arbitrary or irrational reason, there 
can be no right to terminate such a contract for an unlawful 
reason or purpose that contravenes public policy. A different 
interpretation would encourage and sanction lawlessness, which 
law by its very nature is designed to discourage and prevent.” 
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Coman, 325 N.C. at 175, 381 S.E.2d at 447 (quoting Sides, 74 N.C. 
App. at 342, 328 S.E.2d at 826). We then said that public policy 
“has been defined as the principle of law which holds that no 
citizen can lawfully do that which has a tendency to be injurious 
to the public or against the public good.” Jd. at 175 n.2, 381 S.E.2d 
at 447 n.2 (citing Petermann v. International Brotherhood of 
Teamsters, 174 Cal. App. 2d 184, 344 P.2d 25 (1959)). 


[1] The first issue in this case, then, is whether defendants’ al- 
leged decision to fire plaintiffs for refusing to work for less than 
the statutory minimum wage is injurious to the public or against 
the public good. Stated differently, has defendants’ conduct as al- 
leged by plaintiffs violated the public policy of North Carolina? 
We note at the outset that both courts below indicated that defend- 
ants had, indeed, violated this state’s stated public policy that 
employees such as plaintiffs be paid at least the statutory minimum 
wage. Judge Morgan, in his order granting defendants’ 12(b)(6) 
motion, said defendants’ conduct “offends this Court, and also ap- 
pears to violate the public policy of this State as set out in N.C.G.S. 
95-25.3.” Judge Morgan, however, felt constrained by the Court 
of Appeals’ decision in Coman, which had yet to be reversed by 
this Court. See Coman v. Thomas Manufacturing Co., 91 N.C. App. 
327, 371 S.E.2d 731 (1988), rev’d, 325 N.C. 172, 381 S.E.2d 445 
(1989). Under Coman, as decided by the Court of Appeals and 
interpreted by Judge Morgan, the public policy exception was limited 
to instances in which an employer attempted to interfere with 
an employee's testimony in a legal proceeding. The Court of Appeals 
in this case also expressed its strong disapproval of defendants’ 
alleged conduct: “By this opinion we do not in any way condone 
an employer's violation of the minimum wage law with the resultant 
hardship and inconvenience to its employees, and we expressly 
denounce such unlawful coercive attempts to deprive employees 
of the wages to which they are lawfully entitled.” Amos, 102 N.C. 
App. at 786, 403 S.E.2d at 567. The Court of Appeals, however, 
affirmed the trial court’s dismissal of plaintiffs’ complaint, holding 
that in order to state a valid claim for wrongful discharge, there 
must be no other remedy available. Jd. at 787, 403 S.E.2d at 568. 
We address this issue later in the opinion. 


Defendants argue in their brief that they did not violate public 
policy, as that term is defined in Coman, because the “alleged 
acts are peculiar to the plaintiff, are not injurious to the public, 
and do not in any way affect the public good.” Defendants then 
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suggest that in order to state a valid claim for wrongful discharge 
in violation of public policy an employee must either be required 
to engage in unlawful conduct or the employer’s conduct must 
threaten public safety. Defendants read Coman too narrowly. 
Although the definition of “public policy” approved by this Court 
does not include a laundry list of what is or is not “injurious 
to the public or against the public good,” at the very least public 
policy is violated when an employee is fired in contravention of 
express policy declarations contained in the North Carolina General 
Statutes. 


Article 2A of Chapter 95 of the North Carolina General Statutes, 
the Wage and Hour Act, provides: 


(b) The public policy of this State is declared as follows: 
The wage levels of employees, hours of labor, payment of earned 
wages, and the well-being of minors are subjects of concern 
requiring legislation to promote the general welfare of the 
people of the State without jeopardizing the competitive posi- 
tion of North Carolina business and industry. The General 
Assembly declares that the general welfare of the State re- 
quires the enactment of this law under the police power of 
the State. 


N.C.G.S. § 95-25.1(b) (1989)? Accordingly, the legislature set a 
minimum wage of $3.35 per hour effective 1 January 1983, with 
subsequent increases through 1 June 1989 to coincide with those 
of the federal Fair Labor Standards Act (FLSA) up to a maximum 
hourly wage of $4.00. N.C.G.S. § 95-25.3. Businesses covered by 
the FLSA are exempt from the state Wage and Hour Act. N.C.G.S. 
§ 95-25.14(a)(1). Remedies under the FLSA are similar to those 
provided in the state statute. Thus, as recognized by the Court 
of Appeals, “[w]ithout question, payment of the minimum wage 
is the public policy of North Carolina.” Amos, 102 N.C. App. at 





1. Although it may be tempting to refine the definition of “public policy” 
in order to formulate a more precise and exact definition, we decline to do so. 
Any attempt to make the definition more precise would inevitably lead to at least 
as many questions as answers. True to the common law tradition, we allow this 
still evolving area of the law to mature slowly, deciding each case on the facts before us. 


2. Various sections of the Wage and Hour Act have been amended since the 
filing of this lawsuit. All references to the Wage and Hour Act in this opinion 
are to the version in force at the time plaintiffs were allegedly fired for refusing 
to work for less than the minimum wage. 
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785, 403 S.E.2d at 567. We hold therefore that, taking plaintiffs’ 
allegations as true, defendants violated the public policy of North 
Carolina by firing plaintiffs for refusing to work for less than the 
statutory minimum wage. 


II. 


[2] Defendants argue that, even if their conduct violates public 
policy, plaintiffs have alternative remedies available and therefore 
should not be permitted to proceed under the common law theory 
of wrongful discharge. Defendants ask this Court to uphold the 
decision of the Court of Appeals, which established a two-part 
test for employees wishing to proceed under a theory of wrongful 
discharge in violation of public policy. Quoting a federal district 
court from Pennsylvania, the Court of Appeals held that the “ ‘ap- 
plication of the public policy exception requires two factors: (1) 
that the discharge violate some well-established public policy; and 
(2) that there be no remedy to protect the interest of the aggrieved 
employee or society.” Amos, 102 N.C. App. at 787, 403 S.E.2d 
at 568 (quoting Wehr v. Burroughs Corp., 438 F. Supp. 1052, 1055 
(E.D. Pa. 1977), aff'd as modified, 619 F.2d 276 (3d Cir. 1980) ). 
On the facts of this case, the Court of Appeals held that the state 
legislature had provided plaintiffs an adequate statutory remedy: 


Plaintiffs thus had two options: (i) to continue working and 
pursue their remedy [for backpay] under N.C.G.S. § 95-25.22, 
which would have made them whole, or (ii) to refuse to work 
and be fired. Plaintiffs chose the latter. They were not ter- 
minated in retaliation for filing a complaint. N.C.G.S. § 95-25.20(a), 
therefore, has no applicability. 


Amos, 102 N.C. App. at 786, 403 S.E.2d at 567. The Court of Ap- 
peals then held that because plaintiffs had an adequate remedy 
at their disposal, they could not proceed under a theory of wrongful 
discharge in violation of public policy. Id. at 787, 403 S.E.2d at 568. 


Although the Court of Appeals decided this case on the basis 
of a state statutory remedy, both parties now assert that the ap- 
plicable statutory scheme may be the FLSA, 29 U.S.C. §§ 201-219 
(1978), not the North Carolina Wage and Hour Act. If, as the parties 
now believe, defendant Oakdale Knitting is covered by the FLSA, 
it would be exempt from the state statute. N.C.G.S. § 95-25.14(a)(1). 
Because the record on appeal in this case does not contain sufficient 
information to determine whether Oakdale Knitting is covered by 
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the FLSA or the state Wage and Hour Act, we will address both 
statutory schemes. 


In Coman, we held that an employee who has been fired in 
violation of public policy has a claim for wrongful discharge not- 
withstanding this state’s allegiance to the employment-at-will doc- 
trine. The issue now before this Court is whether Coman is limited 
to situations in which the fired employee has no other available 
remedy. The Court of Appeals added this limitation. Amos, 102 
N.C. App. at 786-87, 403 S.E.2d at 567-68. Several courts in other 
jurisdictions have also limited the public policy exception, arguing 
that the rationale behind the exception is to provide a remedy 
for discharges in violation of public policy “which otherwise would 
not be vindicated by a civil remedy.” Makovi v. Sherwin-Williams 
Co., 316 Md. 603, 605, 561 A.2d 179, 180 (1989) (and cases cited 
therein); see also Crews v. Memorex Corp., 588 F. Supp. 27, 29 
(D. Mass. 1984) (wrongful discharge action recognized “in order 
to fill [a] legislative gap. When a statutory remedy is available, 
there is no gap, and the justification for judicial creativity is ab- 
sent.) (citation omitted). Other courts have chosen not to add this 
limitation. See Broomfield v. Lundell, 159 Ariz. App. 349, 767 P.2d 
697 (1988); Holien v. Sears, Roebuck & Co., 298 Or. 76, 689 P.2d 
1292 (1984); see also Harrison v. Edison Bros. Apparel Stores, Inc., 
924 F.2d 530, 533 (4th Cir. 1991), rev’g 724 F. Supp. 1185 (M.D.N.C. 
1989) (Fourth Circuit, interpreting post-Coman North Carolina law, 
reversed district court’s limitation of wrongful discharge claims 
to instances in which there was no alternative remedy, stating 
that it found “no North Carolina authority” for the addition of 
this limitation). 


If the sole rationale for the adoption of the public policy excep- 
tion in Coman was to provide a remedy where no other remedy 
existed, then the reasoning of the Court of Appeals would be per- 
suasive. Coman, however, was not predicated on the “no alternative 
remedy” theory. Indeed, we noted in Coman that the fired employee 
arguably had an “additional remedy in the federal courts.” Coman, 
325 N.C. at 174, 381 S.E.2d at 446 (footnote omitted). Whether 
the plaintiff in Coman was without an additional state remedy’ 





3. The North Carolina Civil Liberties Union Foundation, in an amicus curiae 
brief, argued that defendant Thomas Manufacturing Company had violated both 
state and federal statutory law when it discharged plaintiff Coman. Thomas Manufac- 
turing responded in its brief that, assuming state law applied, Coman not only 
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was not the key factor behind this Court’s adoption of the public 
policy exception. The underlying rationale was the recognition that 
the judicially created employment-at-will doctrine had its limits 
and it was the role of this Court to define those limits. See zd. 
at 177 n.3, 381 S.E.2d at 448 n.3 (“[t]his Court, not the legislature, 
adopted the employee-at-will doctrine in the first instance, [and 
thus] it is entirely appropriate for this Court to further interpret 
the rule.”). Accordingly, we held that although “‘there may be 
a right to terminate a contract at will for no reason, or for an 
arbitrary or irrational reason, there can be no right to terminate 
such a contract for an unlawful reason or purpose that contravenes 
public policy.” Zd. at 175, 381 S.E.2d at 447 (quoting Srdes, 74 
N.C. App. at 342, 328 8.E.2d at 826). The public policy exception 
adopted by this Court in Coman is not just a remedial gap-filler. 
It is a judicially recognized outer limit to a judicially created doc- 
trine, designed to vindicate the rights of employees fired for reasons 
offensive to the public policy of this State. The existence of other 
remedies, therefore, does not render the public policy exception moot. 


Although we now hold that the existence of an alternative 
remedy does not automatically preclude a claim for wrongful 
discharge based on the public policy exception, we also hold that 
under certain circumstances a legislative remedy may be deemed 
exclusive. If federal legislation preempts state law under the 
Supremacy Clause, U.S. Const. art. VI, cl. 2, then state claims, 
such as one for wrongful discharge, will be precluded. See English 
v. General Electric Co., 496 U.S. 72, 110 L. Ed. 2d 65 (1990). Addi- 
tionally, if our state legislature has expressed its intent to supplant 
the common law with exclusive statutory remedies, then common 
law actions, such as wrongful discharge, will be precluded. See 
Biddix v. Henredon Furniture Industries, 76 N.C. App. 30, 331 
S.E.2d 717 (1985) (vitality of common law actions for nuisance and 
continuing trespass dependent upon federal preemption and whether 
state Clean Water Act precludes common law civil actions). We 
hold therefore that absent (a) federal preemption or (b) the intent 
of our state legislature to supplant the common law with exclusive 
statutory remedies, the availability of alternative remedies does 


—_—_— 


had a federal remedy available, but also a state statutory remedy pursuant to 
the state Occupational Safety & Health Act, N.C.G.S. § 95-130(8), (9) (1989). Thus, 
Thomas Manufacturing argued, given the statutory remedies available, there was 
no need for this Court to create an exception to the employment-at-will doctrine. 
This is essentially the same argument defendant Oakdale Knitting makes in this case. 
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not prevent a plaintiff from seeking tort remedies for wrongful 
discharge based on the public policy exception. The availability 
of alternative common law and statutory remedies, we believe, 
supplements rather than hinders the ultimate goal of protecting 
employees who have been fired in violation of public policy. 


As mentioned previously, the record on appeal does not contain 
sufficient information to determine whether Oakdale Knitting is 
covered by the FLSA or the state Wage and Hour Act. We therefore 
address both statutory schemes. 


[3] Defendants argued before the Court of Appeals that the FLSA 
preempted state law and that the remedies contained in the state 
Wage and Hour Act were intended to be exclusive. In response 
to the federal preemption argument, plaintiffs argued that Con- 
gress, in adopting the FLSA, did not intend to “occupy the field,” 
and therefore an action for wrongful discharge was not precluded. 
See Webster v. Bechtel, 621 P.2d 890 (Alaska 1980) (the FLSA 
does not preempt state law claims). The Court of Appeals, however, 
did not pass upon defendants’ federal preemption argument, noting 
that defendants had failed to raise the issue before the trial court. 
Amos, 102 N.C. App. at 784, 403 S.E.2d at 566. The issue of federal 
preemption is a constitutional question and therefore will not be 
reviewed by this Court unless it affirmatively appears from the 
record that the issue was raised and passed upon in the court 
below. Coman, 325 N.C. at 171 n.1, 381 S.E.2d at 446 n.1; Comr. 
of Insurance v. Rate Bureau, 300 N.C. 381, 428, 269 S.E.2d 547, 
577 (1980). Because this issue was not passed upon by either the 
Court of Appeals or the trial court, it is not properly before this 
Court. 


The Court of Appeals did, however, suggest that our state 
legislature intended the remedies in the Wage and Hour Act to 
be exclusive in all instances where an employer refuses to pay 
the minimum wage. Amos, 102 N.C. App. at 786, 403 S.E.2d at 
567-68 (“The legislature having expressed its intent, however, we 
decline to extend the public policy exception to the employment 
at will doctrine to afford a cause of action in addition to that 
provided by statute.”). We will therefore address the issue of whether 
our state legislature intended the Wage and Hour Act to supplant 
the common law with exclusive statutory remedies. We hold it 
did not. 
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In determining whether the state legislature intended to 
preclude common law actions, we first look to the words of the 
statute to see if the legislature expressly precluded common law 
remedies. The Wage and Hour Act, unlike the Workers’ Compensa- 
tion Act, does not expressly preclude common law remedies. See 
N.C.G.S. § 97-10.1 (1991) (common law rights and remedies preclud- 
ed under Workers’ Compensation Act). Because the legislature did 
not expressly preclude common law remedies, we “look to the pur- 
pose and spirit of the statute and what the enactment sought to 
accomplish, considering both the history and circumstances sur- 
rounding the legislation and the reason for its enactment.” Biddiz, 
76 N.C. App. at 34, 331 S.E.2d at 720 (state Clean Water Act 
does not abrogate common law). 


In February 1988, when defendants allegedly reduced plain- 
tiffs’ wages below the statutory minimum wage, plaintiffs’ remedies 
under the Wage and Hour Act were as follows. Plaintiffs could 
have stayed on the job, working for $2.18 per hour, and pursued 
an action to recover unpaid wages. N.C.G.S. § 95-25.22. In its discre- 
tion, the court could have awarded exemplary damages in an amount 
“not in excess of the amount found to be due as provided above.” 
N.C.G.S. § 95-25.22(a). Plaintiffs, in the discretion of the court, 
also could have recovered reasonable attorneys’ fees. N.C.G.S. 
§ 95-25.22(d). An employee who has been discharged in retaliation 
for filing a complaint or participating in an investigation under 
the Wage and Hour Act also has a statutory right to be reinstated. 
N.C.G.S. § 95-25.20(a). Because plaintiffs in this case did not file 
a complaint, this section presumably has no application. See Amos, 
102 N.C. App. at 786, 403 S.E.2d at 567 (N.C.G.S. § 95-25.20(a) 
not applicable to this case). Judging from these statutory remedies, 
it seems apparent that the intent of the legislature was to provide 
an employee an avenue to recover back wages while remaining 
employed. The statute, as recognized by the Court of Appeals, 
provides no remedy for an employee who is discharged for refusing 
to work for less than the statutory minimum wage. See id. (plain- 
tiffs had two options: continue working and seek backpay or refuse 
to work and be fired). 


The strongest argument, however, that the legislature did not 
intend by its adoption of the Wage and Hour Act to supplant 
the common law claim of wrongful discharge in violation of public 
policy is also the most obvious: at the time section 95-25.22 was 
enacted in 1959 and 95-25.20 was enacted in 1979, neither this 
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Court nor the Court of Appeals had recognized the public policy 
exception to the employment-at-will doctrine. As the Supreme Court 
of Oregon succinctly stated in Holien v. Sears, Roebuck and Co., 
298 Or. at 96, 689 P.2d at 13038: “It seems elementary that before 
a legislative body can intend to eliminate certain forms of remedy 
it must be aware that such remedies exist.” (Footnote omitted). 
We hold that the legislature, by enacting the Wage and Hour 
Act, did not intend to preclude wrongful discharge actions based 
on violation of the state’s public policy requiring employers to 
pay their employees at least the statutory minimum wage. 


ITI. 


[4] The final issue before the Court is whether Coman recognized 
a separate and distinct claim for bad faith discharge. We hold 
it did not. 


In Coman, we noted that this Court “has never held that an 
employee at will could be discharged in bad faith.” Coman, 325 
N.C. at 176, 381 S.E.2d at 446 (citing Haskins v. Royster, 70 N.C. 
601 (1874) ). We then recognized that courts in other states “have 
recognized wrongful discharge theories characterized either as the 
bad faith exception to the at-will doctrine or under the implied 
covenant of good faith and fair dealing.” Jd. at 177, 381 S.E.2d 
at 448 (citations omitted). Finally, we added, “[b]ad faith conduct 
should not be tolerated in employment relations, just as it is not 
accepted in other commercial relationships.” Jd. These statements 
were dicta; they were not relied upon for our ultimate holding 
that plaintiff had stated a valid claim for wrongful discharge based 
on the public policy exception to the employment-at-will doctrine. 


Most courts interpreting Coman have recognized that our discus- 
sion of bad faith discharge was dicta, but have come to differing 
conclusions. Compare Salt v. Applied Analytical, Inc., 104 N.C. 
App. 652, 412 S.E.2d 97 (1991) (disallowing tort claim for bad faith 
discharge), cert. denied, 331 N.C. 119, 415 S.E.2d 200 (1992); English 
v. Gen. Elec. Co., 765 F. Supp. 293 (E.D.N.C. 1991) (disallowing 
tort claim for bad faith discharge); and Haburjak v. Prudential 
Bache Sec., Inc., 759 F. Supp. 293 (W.D.N.C. 1991) (disallowing 
tort claim for bad faith discharge) with Iturbe v. Wandel & Golter- 
mann Technologies, 774 F. Supp. 959 (M.D.N.C. 1991) (allowing 
claim for bad faith discharge); see also, Dunean Alford, Note, Coman 
v. Thomas Manufacturing Co.: Recognizing a Public Policy Excep- 
tion to the At-Will Employment Doctrine, 68 N.C. L. Rev. 1178, 


360 IN THE SUPREME COURT 


AMOS v. OAKDALE KNITTING CO. 
[331 N.C. 348 (1992)] 


1192 (1990) (“The language regarding bad faith was not necessary 
to the court’s holding and may be weakened in future cases.”). 
A few courts have not characterized our bad faith discussion as 
dicta and have indicated that Coman did recognize a distinct tort 
for bad faith discharge. Riley v. Dow Corning Corp., 767 F. Supp. 
735 (M.D.N.C. 1991); McLaughlin v. Barclays American Corp., 95 
N.C. App. 301, 382 S.E.2d 836, disc. rev. denied, 325 N.C. 546, 
385 S.E.2d 498 (1989). 


To repeat: our discussion of bad faith discharge in Coman 
was dicta. The issue in Coman was whether to adopt a public 
policy exception to the employment-at-will doctrine. In setting out 
the issue presented, we said: “Our present task is to determine 
whether we should adopt a public policy exception to the employment- 
at-will doctrine.” Coman, 325 N.C. at 175, 381 S.E.2d at 447 (footnote 
omitted). We did. We did not recognize a separate claim for wrongful 
discharge in bad faith. 


IV. 


To summarize: Firing an employee for refusing to work for 
less than the statutory minimum wage violates the public policy 
of North Carolina. Absent federal preemption or the intent of our 
legislature to supplant the common law with exclusive statutory 
remedies, the availability of alternative federal or state remedies 
does not prevent a plaintiff from seeking tort remedies for wrongful 
discharge based on the public policy exception to the employment- 
at-will doctrine. The issue of federal preemption is not properly 
before this Court and we decline to address the merits; however, 
we hold that the state legislature did not intend to preclude com- 
mon law remedies when it adopted the Wage and Hour Act. Because 
plaintiffs’ claim has not been determined to be preempted by federal 
law or supplanted by state legislation, the complaint was improper- 
ly dismissed by the trial court for failure to state a claim upon 
which relief can be granted. Finally, Coman did not recognize a 
separate and distinct claim for bad faith discharge. 


We reverse the decision of the Court of Appeals and remand 
to that court for further remand to Superior Court, Surry County, 
for proceedings not inconsistent with this opinion. 


Reversed and remanded. 
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TOWN OF PINE KNOLL SHORES v. WALLACE N. EVANS II AND WIFE, 
LENORA H. EVANS 


No. 462491 
(Filed 8 May 1992) 


1. Municipal Corporations § 30.11 (NCI3d)— zoning —deck— 
setback from canal 
A deck built between a house and a canal, and not at- 
tached to the house, violated plaintiff's zoning ordinance, which 
provided that “No building may be constructed nearer than 
thirty (30') feet to the mean high water mark of any interior 
waterway or canal to inelude decks and porches.” It was not 
necessary to consider the differences between the former and 
current versions of the setback rule because, under the plain 
meaning of the current version, no building, deck, or porch 
may be constructed within thirty feet of the canal. Even if 
the words of that section of the ordinance are rendered am- 
biguous when read in conjunction with the section defining 
building, defendants’ deck would still violate the ordinance 
because the definition of building included attached decks and 
porches before an amendment adding the language “to include 
decks and porches.” Those words must be read as referring 
to unattached decks and porches in order to give meaning 
to the words. 


Am Jur 2d, Zoning and Planning §§ 88, 91-95. 


2. Municipal Corporations § 30.11 (NCI3d)— zoning —deck con- 
structed in violation of setback — abatement ordered — economic 
waste not applicable 

The theory of economic waste applies in suits against 
contractors for minor defects in construction, a completely 
different context from the trial court’s order to remove a 
deck built in violation of a zoning ordinance. To apply the 
theory of economic waste in this context would be novel and 
far-reaching and would substantially erode powers the General 
Assembly has granted to municipalities. 


Am Jur 2d, Zoning and Planning §§ 242, 248, 252. 
Justice MITCHELL dissenting. 


Justice LAKE joins in this dissenting opinion. 
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APPEAL by plaintiff-town pursuant to N.C.G.S. § 7A-30(2) from 
the decision of a divided panel of the Court of Appeals, 104 N.C. 
App. 79, 407 S.B.2d 895 (1991), affirming in part and vacating in 
part the judgment of Llewellyn, J., entered at the 14 May 1990 
Civil Session of Superior Court, CARTERET County. Heard in the 
Supreme Court 15 April 1992. 


Kirkman & Whitford, P.A., by Neil B. Whitford, for plaintiff- 
appellee. 


Wheatly, Wheatly, Nobles & Weeks, P.A., by C. R. Wheatly, 
Jr., for defendant-appellants. 


WHICHARD, Justice. 


The issue is whether defendants’ “deck” violates the setback 
requirement of plaintiff-town’s zoning ordinance. Plaintiff-town is 
located on a barrier island. Defendants’ home in plaintiff-town is 
situated along an artificially-made canal connected to Bogue Sound. 
Plaintiff-town has enacted a comprehensive zoning code (“Code”), 
which defendants allegedly violated by building a “deck” in their 
backyard between their house and the canal. 


Defendants refer to the structure at issue as a “ground cover,” 
while plaintiff-town calls it a “deck.” The Court will refer to it 
as a deck. The deck runs approximately fifty to seventy feet along 
the waterfront and extends approximately twenty feet from the 
rear lot line into the yard. It consists of boards laid on wooden 
stringers, which lie on the ground. Three wooden steps lead down 
to the deck, which is framed and backed by squared-off timbers. 
The timbers are placed three deep, one on top of the other, and 
form a low wall separating the deck from the yard. The deck 
is not attached to the house. Defendants have placed wooden 
deck chairs and tables on the deck. Defendants constructed the 
deck themselves with the help of family and friends. 


On the day construction commenced, 30 May 1987, plaintiff- 
town’s Building Inspector went to defendants’ home and told 
defendant-wife to stop construction because defendants had failed 
to apply for, receive, and post a building permit as required by 
plaintiff-town’s Code. The Building Inspector also told defendant- 
wife that the deck probably was in violation of a thirty-foot setback 
requirement. Work ceased at that time. On 8 June 1987, defendant- 
wife went before plaintiff-town’s Community Appearance Commit- 
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tee about the deck. The Committee informed her that she could 
not obtain a permit, as the partially constructed deck was within 
the thirty-foot setback area. Despite this knowledge, defendants 
resumed construction of the deck, completing it in May 1988. De- 
fendants also instituted an action seeking to enjoin plaintiff-town 
from further harassment in regard to the construction of the deck, 
which suit defendants dismissed upon completion of the deck. 


On 17 June 1988, plaintiff-town instituted this action against 
defendants, seeking a mandatory injunction and an order of abate- 
ment requiring removal of defendants’ deck. At the conclusion of 
plaintiff-town’s evidence, defendants moved for a directed verdict. 
The trial court granted defendants’ motion as to plaintiff-town’s 
allegation that defendants had violated “stop-work” orders. At the 
conclusion of all the evidence, defendants again moved for a directed 
verdict. The trial court directed a verdict against defendants for 
constructing the deck without applying for, receiving, and posting 
a building permit, as required by section 21-5.2 of the Code. It 
ordered defendants to abate their violation by removing the deck 
within fourteen days or to purge themselves of the violation by 
paying $2,000 to plaintiff-town. The trial court directed judgment 
in favor of defendants as follows: 1) defendants’ deck is not a 
“building” as defined in section 21-2 of the Code and, therefore, 
does not violate the thirty-foot setback requirement contained in 
section 21-8.3, and 2) defendants’ deck is not a “separate structure” 
and thus does not violate section 21-8.1. Plaintitf-town appealed 
these two decisions, as well as the decision that defendants could 
purge themselves of the order of abatement by paying a $2,000 
civil penalty. 


In a divided opinion, the Court of Appeals vacated in part, 
holding that the deck was a “separate structure” built in violation 
of the Code and that the trial court was without authority to 
allow defendants to avoid removal of the deck by payment of a 
civil penalty. The Court of Appeals affirmed the trial court's ruling 
that defendants violated the Code by failing to seek and obtain 
a permit. The majority expressly declined to address whether the 
deck was a “building” located in the prohibited thirty-foot setback 
area. , 


Judge Lewis agreed that the trial court acted without authori- 
ty in imposing the civil penalty; that issue thus is not before us. 
He dissented, however, from the holding that the deck was a 
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“separate structure” in violation of the Code. According to the 
dissenting opinion, the section defining “structure” suffers from 
vagueness and overbreadth. As to whether the deck was a “building” 
in violation of the setback requirement, Judge Lewis concluded 
that it was not and, therefore, that it did not violate the thirty-foot 
setback requirement. He further concluded that ordering defend- 
ants to dismantle the deck “violates the principle that the court 
should avoid economic waste where possible.” Town of Pine Knoll 
Shores v. Evans, 104 N.C. App. 79, 87, 407 S.E.2d 895, 899-900 
(1991) (Lewis, J., dissenting). 


[1] As defendants state in their brief, “[t]he question [on appeal 
to this Court] is simply whether or not the defendants[’] construc- 
tion violated the zoning ordinance.” Section 21-8.3 of the Code 
provides: 


Required setback. No building may be constructed nearer than 
thirty (30’) feet to the mean high water mark of any interior 
waterway or canal to include decks and porches. 


(Emphasis added.) Prior to a 12 August 1986 amendment, section 
21-8.3 read: “No building may be constructed nearer than 20 feet 
to the mean high water mark of any interior waterway or canal.” 
At the time defendants built their deck, the amended version of 
section 21-8.3 was in effect. “Building” was and is defined in section 
21-2 of the Code as: 


any structure built for the support, shelter or enclosure of 
persons, animals, chattel, or property of any kind, which has 
enclosing walls for fifty (50%) percent or more of its perimeter. 
The term “building” shall be construed as if followed by the 
words “or parts thereof” including porches, decks, carports, 
garages, sheds, roof extensions and overhangs, and any other 
projections. 


(Emphasis added.) 


Defendants focus on the words “any other projections” and 
contend that as their deck is not attached to the main house, it 
is not included within the definition of “building.” Because the 
deck is not a “building,” they argue, it does not come within the 
prohibition of the setback rule. 


Plaintiff-town focuses, instead, on the differences between the 
current and former versions of Code section 21-8.3. According to 
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plaintiff-town, the 1986 amendments to that section accomplished 
two substantive changes. First, the setback area was increased 
from twenty to thirty feet. Second, decks and porches were pro- 
hibited within the setback area regardless of whether they were 
attached to the dwelling on the premises. Plaintiff-town contends 
that defendants’ reading of the amended version of section 21-8.3 
would relegate the new language to mere surplusage, a reading 
contrary to established rules of statutory construction. 


It is unnecessary to consider the differences between the former 
and current versions of the setback rule. Under the plain meaning 
of the current version, no building, deck, or porch may be con- 
structed within thirty feet of the canal. See Turlington v. McLeod, 
323 N.C. 591, 594, 374 S.E.2d 394, 397 (1988) (words in a statute 
are to be given their natural and ordinary meaning unless the 
context requires otherwise). Defendants read only as far as the 
second word of section 21-8.3— “building.” They then turn immediate- 
ly to the definition of “building” in section 21-2 and conclude that 
the only structures or architectural units prohibited by the setback 
rule are those included within the definition in section 21-2. Defend- 
ants are correct to refer to that definition to determine what 
“building” comprises. Section 21-8.3 is not, however, concerned with 
or limited by the definition of “building.” The purpose of section 
21-8.3 is to list those struetures which may not be placed within 
thirty feet of an interior waterway. In 1986, plaintiff-town amended 
the section to cover buildings, as defined in section 21-2, as well 
as decks and porches. As defendants’ deck is within thirty feet 
of the canal, it violates the setback rule. 


Even if we were to conclude that section 21-8.3 is rendered 
ambiguous when read in conjunction with section 21-2, defendants’ 
deck would still violate the setback requirement. Prior to 12 August 
1986, porches and decks unattached to a house did not violate 
section 21-8.3 even if they were within the setback area. This was 
so because under the former setback rule, only “buildings” were 
prohibited in the setback area, and “buildings” did not and do 
not include unattached structures. As the definition of “building” 
in section 21-2 already included attached decks and porches, there 
would have been no need for plaintiff-town, in 1986, to add to 
section 21-8.3 the language “to include decks and porches,” if the 
intent of the amendment was to draw only attached porches and 
decks within the ambit of the setback requirement. In order, 
therefore, to give meaning to the words “to include decks and 
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porches,’ we must read those words as referring to unattached 
decks and porches. 


Established rules of statutory construction dictate this reading 
of section 21-8.3. Where, as here, there are two provisions of an 
ordinance, one which treats a subject matter in detail and the 
other which deals more generally with that subject matter, the 
particular provision controls, especially where, as here, the par- 
ticular provision is the later enactment. See Utilities Comm. v. 
Electric Membership Corp., 275 N.C. 250, 260, 166 S.E.2d 663, 670 
(1969). While section 21-2 defines “building,” and therefore must 
be considered in determining what structures may not be placed 
within thirty feet of the canal, section 21-8.3 is the controlling, 
particular provision listing those structures prohibited within the 
setback area. In holding that section 21-8.3 applies to defendants’ 
unattached deck, we follow the maxims of statutory construction 
that words of a statute are not to be deemed useless or redundant 
and amendments are presumed not to be without purpose. See, 
e.g., Sutton v. Aetna Casualty & Surety Co., 325 N.C. 259, 268, 
382 S.E.2d 759, 765, reh’g denied, 325 N.C. 487, 384 S.E.2d 546 
(1989); Schofield v. Tea Co., 299 N.C. 582, 590, 264 S.E.2d 56, 62 
(1980); Childers v. Parker’s Inc., 274 N.C. 256, 260, 162 S.E.2d 481, 
483-84 (1968); In re Watson, 273 N.C. 629, 634, 161 S.E.2d 1, 6-7 (1968). 


[2] The authorities Judge Lewis cites in support of his proposed 
application of the economic waste theory—Lapierre v. Samco 
Development Corp., 103 N.C. App. 551, 406 S.E.2d 646 (1991); 
Warfield v. Hicks, 91 N.C. App. 1, 370 S.E.2d 686, disc. rev. denied, 
323 N.C. 629, 374 S.E.2d 602 (1988)—are inapposite. Both of these 
cases involved suits by homeowners against building constructors 
for defective construction leading to breach of warranty and con- 
tract, not suits by municipalities to enforce zoning codes. In both 
cases, the Court of Appeals discussed the theory of economic waste, 
which “ ‘recognizes the need to avoid economic waste . . . when, 
although the building substantially conforms to the contract specifica- 
tions, a minor defect exists that does not substantially lower its 
value.’ Lapierre, 103 N.C. App. at 559-60, 406 S.E.2d at 650 (quoting 
Kenney v. Medlin Construction and Realty Co., 68 N.C. App. 389, 
344-45, 315 S.E.2d 311, 314-15, disc. rev. denied, 312 N.C. 83, 321 
S.E.2d 896 (1984) ). As can be seen, the theory of economic waste 
applies in suits against contractors for minor defects in construc- 
tion, a completely different context from that in this case. To apply 
that theory in the context presented here would be novel and 
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far-reaching and would substantially erode powers the General 
Assembly has granted to municipalities. Defendants’ deck clearly 
violates that section of plaintiff-town’s Code requiring a thirty-foot 
setback. The General Assembly empowered municipalities to regulate 
setbacks when it granted cities the authority to “regulate... 
the size of yards, courts and other open spaces, ... and the location 
... Of buildings [and] structures... for ...residence ... purposes.” 
N.C.G.S. § 160A-381 (1987). The remedy of an order of abatement, 
one of four remedies authorized in plaintiff-town’s Code, is itself 
authorized by the General Assembly’s general grant of police power 
to municipalities. N.C.G.S. §§ 160A-365, -175(a), (d) (1987). To allow 
defendants’ violation of plaintiff-town’s Code to succeed merely 
because defendants mounted the deck prior to plaintiff-town’s ob- 
taining judicial relief would vitiate the applicable Code provisions. 
Such action would be particularly inappropriate in light of the 
facts that defendants resumed construction of the deck in defiance 
of the information that the deck was in violation of the Code and 
even though they had been informed about the proper procedures 
for appealing to the Board of Adjustment for a variance. 


For these reasons, which differ from the reasons given in the 
Court of Appeals’ opinion, we affirm that court’s decision affirming 
the order of abatement. 


Modified and affirmed. 


Justice MITCHELL dissenting. 


Both the majority and dissenting opinions in the Court of Ap- 
peals agree that the only part of any construction at issue in the 
present case consists exclusively and entirely of a section of boards 
laid flat on wooden stringers on the ground. It does not appear 
from the record on appeal that the plaintiff contends or has ever 
contended that any construction on the defendants’ property, other 
than this flat and unobstructive construction, was at issue in the 
present case. 


The timbers which the majority opinion in this Court describes 
as “forming a low wall separating the deck from the yard” are 
not mentioned in the transcript of the proceedings in the trial 
court. This Court knows of the existence of the low wall described 
by the majority only by resorting to a photograph which was in- 
troduced at trial. I believe that even a cursory review of that 
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photograph by anyone familiar with the various types of construc- 
tions used to stabilize sandy lots on our barrier islands reveals 
that the low wall described by the majority is a “bulkhead” or 
“seawall” put in place to prevent erosion of the defendants’ sandy 
lot into the adjacent canal. Seawalls and bulkheads simply are 
not parts of a “deck,” as that descriptive term is used in our 
coastal region. The plaintiff's witness, Chief Building Inspector Fred 
Fulcher, clearly understood this when he described the “deck” at 
issue in the present case simply as “somewhere around 50 to 60 
feet across the front, and by the depth of it deepest point may 
be 15, 16 feet deep.” Chief Building Inspector Fulcher seems to 
have known that the bulkhead and stairs behind the deck were 
not parts of the construction which the plaintiff-town contended 
was in violation of law and which was at issue in this case. 


As only a flat and unobstructive construction is properly at 
issue in the present case, I dissent from the decision of the majority 
of this Court for the reasons fully stated and explained by Judge 
Lewis in his dissenting opinion in the Court of Appeals. Town 
of Pine Knoll Shores v. Evans, 104 N.C. App. 79, 86-87, 407 S.E.2d 
895, 899-900 (1991) (Lewis, J., dissenting). 


Justice LAKE joins in this dissenting opinion. 


BRENDA WATSON GREER, ADMINISTRATRIX OF THE ESTATE OF xKANDY 
RENAE GREER, DEcEASED v. BYNUM HARRISON PARSONS AND 
PHYLLIS McLEOD PARSONS 


No. 3384PA91 
(Filed 8 May 1992) 


1. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 7 (NCI4th); Torts § 7 (NCI3d)— punitive damages claim 
for stillborn child’s death—release by parents not bar 

Plaintiff administratrix’s claim for punitive damages for 
the wrongful death of her stillborn child arising from an 
automobile accident was not barred by a release signed in- 
dividually by plaintiff and her husband before plaintiff qualified 
as the administratrix of her child’s estate, since plaintiff had 
no authority to settle the wrongful death claim of the fetus 
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prior to qualifying as administratrix, and the release operated 
only to discharge defendants’ liability to the signers thereof. 


Am Jur 2d, Abortion § 37; Death §§ 187, 191, 192. 


2. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 6 (NCI4th)— wrongful death of stillborn child— punitive 
damages — failure to join with parents’ claims — claim not barred 
by DiDonato decision 

Plaintiff administratrix’s claim for punitive damages for 
the wrongful death of her stillborn child arising from an 
automobile accident was not barred by the decision in DiDonato 
v. Wortman, 320 N.C. 423, because it was not joined with 
personal injury claims of the parents in a settlement with 
the tortfeasors where the parents settled their claims on 8 
April 1987; the DiDonato decision was filed on 28 July 1987; 
plaintiff qualified as administratrix of her child’s estate on 
28 July 1988; and it was thus impossible for plaintiff to an- 
ticipate and comply with the mandatory joinder requirement 
announced in DiDonato. 


Am Jur 2d, Abortion § 37; Death §§ 191, 412. 


3. Abortion; Prenatal or Birth-Related Injuries and Offenses 
§ 8 (NCI4th)— wrongful death of stillborn child — pecuniary 
and loss of services damages not recoverable 

Pecuniary damages and damages for loss of services and 
companionship are not recoverable in an action for the wrongful 
death of a stillborn child. 


Am Jur 2d, Death §§ 220, 250. 


Right to maintain action or to recover damages for death 
of unborn child. 84 ALR3d 411. 


ON discretionary review pursuant to N.C.G.S. § 7A-31(a) from 
the decision of a unanimous panel of the Court of Appeals, 103 
N.C. App. 463, 405 S.E.2d 921 (1991), affirming in part and reversing 
in part an order of summary judgment entered by Allen (C. Walter), 
J., in Superior Court, CALDWELL County, on 17 April 1989. Heard 
in the Supreme Court 12 March 1992. 
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Wilson, Palmer and Lackey, P.A., by Hugh M. Wilson and 
Wesley E. Starnes, for plaintiff-appellant. 


Mitchell, Blackwell & Mitchell, P.A., by Hugh A. Blackwell 
and Juleigh Sitton, for defendant-appellees. 


WHICHARD, Justice. 


This appeal presents two issues: (1) whether the Court of Ap- 
peals was correct in reversing the trial court’s order of summary 
judgment with respect to plaintiff's claim for punitive damages 
arising out of defendants’ alleged negligent acts causing the death 
of Kandy Renae Greer, and (2) whether the Court of Appeals was 
correct in affirming the trial court’s order of summary judgment 
with respect to plaintiff's claim, arising out of defendants’ allegedly 
negligent acts, for pecuniary damages or damages for loss of serv- 
ices and companionship. We affirm on both issues. 


On 19 October 1986, Brenda Watson Greer and her husband, 
Danny Robert Greer, suffered serious injuries as a result of an 
automobile collision between their car and one owned by defendant 
Phyllis McLeod Parsons and operated by defendant Bynum Harrison 
Parsons. Brenda Watson Greer was more than eight months preg- 
nant at the time of the accident, and the fetus, subsequently named 
Kandy Renae Greer, was delivered stillborn soon afterwards. 


On 8 April 1987, the Greers settled their claims against the 
defendants and signed a release “for ourselves, heirs, personal 
representatives and assigns.” The release discharged defendants 
“from any and all claims, demands, damages, costs, expenses, loss 
of services, actions and causes of action” for any injuries, present 
or future, stemming from the accident. 


On 28 July 1988, Brenda Watson Greer qualified as ad- 
ministratrix of the estate of Kandy Renae Greer. On 4 August 
1988, seeking both compensatory and punitive damages, she filed 
this wrongful death action. On 17 April 1989, the trial court entered 
an order granting defendants’ motion for summary judgment on 
plaintiff's claims for punitive damages and for pecuniary damages 
or damages for loss of services and companionship. The trial court 
based its grant of summary judgment on the release signed by 
the Greers and on the authority of DiDonato v. Wortman, 320 
N.C. 428, 358 S.E.2d 489, reh’g denied, 320 N.C. 799, 361 S.E.2d 
73 (1987). The court, however, denied defendants’ motion for sum- 
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mary judgment with respect to plaintiff's claim for damages for 
pain and suffering. 


The Court of Appeals refused to consider defendants’ appeal 
of the trial court’s ruling with respect to the pain and suffering 
aspect of plaintiff's claim. Greer v. Parsons, 103 N.C. App. 463, 
465, 405 S.E.2d 921, 923 (1991) (refusing also to consider appeal 
of the trial court’s denial of defendants’ motions to dismiss under 
Rules 12(b)(6) and (7) of the North Carolina Rules of Civil Pro- 
cedure). Defendants did not seek review of the pain and suffering 
issue; thus, that issue is not before us. On 6 November 1991, we 
allowed discretionary review of the issues discussed below. 


I 


[1] The Court of Appeals reversed the trial court’s order of sum- 
mary judgment with respect to plaintiff's claim for punitive damages. 
The court first addressed defendants’ contention that plaintiff's 
claim for punitive damages was barred by the release executed 
by the Greers. That release was signed by Danny and Brenda 
Greer personally, before Brenda Greer qualified as the administratrix 
of Kandy Renae Greer’s estate, and it operated only to discharge 
defendants’ liability to the signers. 


Prior to becoming administratrix of her daughter’s estate, 
Brenda Greer had no authority to settle or compromise the poten- 
tial wrongful death action. “The duties and powers of a personal 
representative commence upon his appointment.” N.C.G.S. § 28A-13-1 
(1984). North Carolina cases and statutes are clear that only per- 
sonal representatives have authority to pursue a wrongful death 
action on behalf of a decedent. See Bank v. Hackney, 266 N.C. 
17, 20, 145 S.E.2d 352, 355 (1965); Graves v. Welborn, 260 N.C. 
688, 690, 183 S.E.2d 761, 762 (1963). “When the death of a person 
is caused by a wrongful act ... of another ... the person or 
corporation that would have been ... liable . .. shall be liable 
to an action for damages, to be brought by the personal representa- 
tive or collector of the decedent ... .” N.C.G.S. § 28A-18-2(a) 
(1984). Similarly, “[uJpon the death of any person, all demands what- 
soever, and rights to prosecute or defend any action or special 
proceeding, existing in favor of or against such person, .. . shall 
survive to and against the personal representative or collector 
of his estate.” N.C.G.S. § 28A-18-1(a) (1984). Though the personal 
representative of the decedent has the authority to maintain and 
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settle actions for wrongful death, he or she must do so in accordance 
with the provisions of N.C.G.S. § 28A-13-3(23). 


In sum, the release itself does not purport to settle anything 
other than the claims belonging to Danny and Brenda Greer as 
individuals, and Brenda Greer had no authority to settle the wrongful 
death claim of the fetus prior to qualifying as administratrix of 
her daughter's estate. Thus, the Court of Appeals was correct 
in holding that the release does not bar plaintiff's claim for punitive 
damages. 


[2] Next, the Court of Appeals considered whether this Court's 
decision in DiDonato v. Wortman, 820 N.C. 4238, 358 S.E.2d 489, 
barred plaintiff's claim for punitive damages because it was not 
joined with the Greers’ claims under the settlement. In DiDonato, 
the Court held that North Carolina’s wrongful death statute, N.C.G.S. 
§ 28A-18-2, permits “an action to recover for the destruction of 
a viable fetus en ventre sa mere.” 320 N.C. at 430, 358 S.E.2d 
at 493. Such an action entitles the parents of the decedent to 
recover certain types of damages under the statute as long as 
they can be proved and are not based on sheer speculation. Id. 
The Court then held that, because of their speculative nature, 
damages for lost income, loss of services, companionship, advice 
and the like “will not be available in an action for the wrongful 
death of a viable fetus.” Jd. at 482, 358 S.E.2d at 494. The Court 
declined, however, to foreclose recovery for damages for pain and 
suffering as long as such damages could be reasonably established. 
Id. 


With respect to punitive damages, the Court noted that a 
wrongful death action for a viable fetus created the possibility 
that a defendant could be made to pay twice to the same party 
for the same wrongful action. Jd. This possibility arises because 
the parents of the decedent are the real parties in interest in 
the wrongful death action, and they, or at least the mother, fre- 
quently will have personal injury actions of their own against the 
tort-feasor. The Court noted that there had been essentially a single 
injury to the family unit and that the potential for a double recovery 
of punitive damages by the parents would be unjust. Therefore, 
the Court held that “plaintiff's claim for the wrongful death of 
a viable fetus must be joined with any claims based on the same 
acts of alleged negligence brought by the parents in their own 
right.” Jd. at 434, 358 S.E.2d at 495. 
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The trial court in this case, relying on DiDonato, granted sum- 
mary judgment for defendants, apparently due to plaintiff's failure 
to join the wrongful death claim with the claims settled earlier. 
The Court of Appeals reversed. We hold that it did so correctly. 


We note that the Greers settled their personal injury claims 
on 8 April 1987. The DiDonato decision was filed on 28 July 1987. 
Brenda Watson Greer qualified as administratrix of her daughter’s 
estate on 28 July 1988. Thus, it was impossible for plaintiff to 
anticipate and comply with the mandatory joinder requirement an- 
nounced in DiDonato, and we decline to apply that requirement 
to this case. In cases such as this, we agree with the following 
from the Court of Appeals opinion: 


Defendants’ right not to be assessed with punitive damages 
that have already been paid can be protected in another, simpler 
way. If they allege that part of the moneys the parents re- 
ceived in settlement of their claims was for punitive damages],]| 
defendants would have a right ... to support that contention 
with evidence and have the jury consider it in evaluating the 
Administratrix’s claim for punitive damages, if that claim goes 
to the jury. 


Greer, 103 N.C. App. at 468, 405 S.E.2d at 924. 
II 


[3] The trial court granted defendants’ motion for summary judg- 
ment with respect to plaintiff's claim for recovery of pecuniary 
damages or damages for loss of services and companionship. For 
the reasons described above, the release signed by the Greers 
was not effective to bar this claim. The Court of Appeals correctly 
upheld the grant of summary judgment, however, under DiDonato. 
In DiDonato, we held: 


[L]ost income damages normally available under N.C.G.S. 
§ 28A-18-2(b)(4)a. cannot be recovered in an action for the 
wrongful death of a stillborn child... . 


We also hold that damages normally recovered under 
N.C.G.S. § 28A-18-2(b)(4)b. & c.—loss of services, companion- 
ship, advice and the like—will not be available in an action 
for the wrongful death of a viable fetus. The reasons are the 
same as in the case of pecuniary loss. When a child is stillborn 
we simply cannot know anything about its personality and 
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other traits relevant to what kind of companion it might have 
been and what kind of services it might have provided. An 
award of damages covering these kinds of losses would necessari- 
ly be based on speculation rather than reason. 


320 N.C. at 4382, 358 S.E.2d at 494 (footnote omitted). We decline 
plaintiff's invitation to revisit this holding. Under DiDonato, the 
trial court properly granted summary judgment for the defendants 
on this issue. 


For the foregoing reasons, the decision of the Court of Appeals 


is affirmed. 


Affirmed. 


BARBARA DYER And RONALD PERKINS v. STATE OF NORTH CAROLINA 


1, 


No. 227PA91 
(Filed 8 May 1992) 


Wills § 25 (NCI3d)— caveat—lack of testamentary capacity — 
jury verdict for propounder — substantial merit of claim — award 
of attorney fee to caveators 

The evidence supported the trial court’s finding that a 
caveat filed on the ground that testatrix lacked the necessary 
testamentary capacity had substantial merit so as to permit 
the court to award an attorney fee to the caveators to be 
paid from the estate pursuant to N.C.G.S. § 6-21(2), notwith- 
standing the jury found that testatrix had the mental capacity 
to make a will, where caveators presented evidence tending 
to show that testatrix left all of her property to the State; 
testatrix had been involuntarily committed to a mental hospital 
for approximately three months some ten years before her 
death; her physical condition deteriorated very fast a few years 
before her death; she believed in witchcraft and talked about 
it every day; she thought her son was practicing witchcraft 
on her and put him out of the house; she kept a Bible at 
every door to keep the devil out and put salt between her 
mattresses to kept evil spirits away; testatrix had two per- 
sonalities so that she was very receptive and would welcome 
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an elder from her church when he visited one day and the 
next day she would not do so; and testatrix told the elder 
that she could hear doors slamming and bells ringing when 
she was alone at home. 


Am Jur 2d, Wills §§ 1094, 1095. 


2. Wills § 25 (NCI3d)— caveat proceeding — amount of attorney fee 


The trial court could properly rely on the statement of 
caveators’ attorney that he had devoted over seventy hours 
to the case in determining the amount of the attorney fee 
to be awarded to the caveators and could determine the at- 
torney’s skill and the difficulties the attorney faced in trying 
the case by his observation of the attorney during the trial, 
and the court did not err in allowing $50.00 per hour for 
a total of $3,500 as the fee. 


Am Jur 2d, Wills §8§ 1094, 1095. 


ON petition for discretionary review pursuant to N.C.G.S. 
§ 7A-31 of a decision of the Court of Appeals reported at 102 
N.C. App. 480, 402 S.E.2d 464 (1991), reversing an order of Reid, 
J., entered at the 14 March 1990 Session of Superior Court, NEW 
HANOVER County. Heard in the Supreme Court 14 February 
1992. 


On 29 November 1982, Jannie Lou Perkins Alston (testatrix) 
executed a will devising all of her property to the State of North 
Carolina. She died on 21 November 1985. In March of 1986, the 
caveators, the children of the testatrix, filed a caveat proceeding 
seeking to annul the will on the ground that the testatrix lacked 
the necessary testamentary capacity at the time she executed her 
will. The caveat proceeding was heard in the superior court, and 
on 8 February 1990, a jury returned a verdict favoring the pro- 
pounder of the will. 


The caveators did not appeal but moved the court pursuant 
to N.C.G.S. § 6-21(2) for an award of attorneys’ fees. The trial 
court awarded a fee to the caveators in the amount of $3,500 and 
directed that the fee be paid from the estate of the testatrix. 


The Court of Appeals reversed the award of attorneys’ fees 
to caveators, holding that the caveators did not present substantial 
evidence to support the order of the trial court. 
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Hardee & Hardee, by G. Wayne Hardee and Charles R. prenaeG, 
for caveator-appellants. 


Lacy H. Thornburg, Attorney General, by T. Buie Costen, 
Special Deputy Attorney General, for the State. 


WEBB, Justice. 


[1] This case is governed by N.C.G.S. § 6-21 which provides in 
part as follows: 


Costs in the following matters shall be taxed against either 
party, or apportioned among the parties, in the discretion of 
the court: 


(2) Caveats to wills and any action or proceeding which 
may require the construction of any will or trust agree- 
ment, or fix the rights and duties of parties thereunder; 
provided, that in any caveat proceeding under this 
subdivision, the court shall allow attorneys’ fees for 
the attorneys of the caveators only if it finds that 
the proceeding has substantial merit. 


The word “costs” as the same appears and is used in 
this section shall be construed to include reasonable attorneys’ 
fees in such amounts as the court shall in its discretion deter- 
mine and allow|.] 


We dealt with N.C.G.S. § 6-21(2) before it was in its present form 
in In re Ridge, 302 N.C. 375, 275 S.E.2d 424 (1981). At that time, 
the statute did not require that courts find that a caveat have 
substantial merit before allowing attorneys’ fees as part of the 
costs, but it did provide that if a court should find the proceeding 
was without substantial merit it could disallow attorneys’ fees for 
the caveator. 


In interpreting the statute and setting forth the appropriate 
standard of review in Ridge we said: 


The findings of the trial judge are conclusive on appeal if 
there is competent evidence in the record to support them. 

. This is true even though there may be evidence in the 
record which could sustain findings to the contrary. ... We 
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must therefore determine whether the trial judge's award of 
caveators’ attorneys’ fees and costs from the estate constituted 
an abuse of discretion. In order to make that determination 
we must first consider whether there is competent evidence 
in the record before us to support the findings and conclusion 
of the trial judge. 


In re Ridge, 302 N.C. at 380, 275 S.E.2d at 427. 


Although N.C.G.S. § 6-21(2) has been amended so that it now 
provides that the court must find that a caveat proceeding has 
substantial merit before it may award an attorney's fee, the stand- 
ard of review of an order made under the section has not been 
changed. If the findings of the superior court are supported by 
the evidence we cannot disturb them. 


In this case the court found as a fact, “[t]hat evidence was 
presented which suggested that there was reasonable grounds to 
suspect that Jannie Lou Perkins Alston suffered from some mental 
illness such that she was not of sound mind at the time she signed 
the paper writing which has been adjudicated to be her last will 
and testament.” The court concluded “as a matter of law, that 
the filing of the caveat was apt and proper, was done in good 
faith, and had substantial merit.” If this finding of fact is supported 
by the evidence, it supports the conclusion made by the superior 
court. 


In this case the record shows that the testatrix died in 1985. 
She had been involuntarily committed to Cherry Hospital on 12 
February 1975 and was discharged on 6 May 1975. The testatrix’ 
daughter testified that her mother’s physical condition was 
“deteriorating very fast” in 1981. Her son testified that she believed 
in witcheraft and talked about it every day. He also testified his 
mother thought he was practicing witchcraft on her and put him 
out of the house, that she kept a Bible at every door to keep 
the devil out, that she put salt between her mattresses, apparently 
to keep evil spirits away from her. An elder in her church testified 
the testatrix had two personalities so that she was very receptive 
and would welcome him one day when he visited and the next 
day she would not do so. The elder also testified that the testatrix 
told him she could hear doors slamming and bells ringing when 
she was alone at home. We hold that this evidence supports the 
finding of fact by the superior court that there was evidence 
presented which suggested the testatrix was not of sound mind. 
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This finding of fact supports the conclusion that there was substan- 
tial merit in the caveat. 


The propounders offered substantial evidence that the testatrix 
did have the mental capacity to make a will and the jury so found, 
but that is not the test. We do not weigh the evidence and it 
was error for the Court of Appeals to do so. There was competent 
evidence in the record to support the findings of the superior 
court and we are bound by those findings. 


[2] The State also contends there was not sufficient evidence to 
support the amount awarded as an attorney’s fee. After the trial 
was complete, the court inquired of the attorney for the caveators 
as to how much time he had devoted to the case. The attorney 
told the court he had spent over seventy hours on the case. The 
court said it would allow $50.00 per hour as an attorney fee for 
a total of $3,500. The court found as a fact that the attorney for 
the caveators devoted in excess of 75 hours for the preparation 
and trial of the case and taxed an attorney’s fee of $3,500 as a 
part of the costs. 


The State, relying on In re Estate of Tucci, 104 N.C. App. 
142, 408 S.E.2d 859 (1991), rev. granted, 330 N.C. 612, 412 S.E.2d 
96 (1992), Barker v. Agee, 938 N.C. App. 587, 378 S.E.2d 566, aff'd 
in part, rev'd in part, 326 N.C. 470, 389 S.E.2d 803 (1990) and 
Epps v. Ewers, 90 N.C. App. 597, 369 S.E.2d 104 (1988), argues 
that the amount of the award of the attorney’s fee was not sup- 
ported by competent evidence or proper findings of fact. We hold 
that the court properly relied on the statement of the caveators’ 
attorney as to the amount of time he devoted to the case. The 
attorney was an officer of the court. The court observed the at- 
torney during the trial and could determine his skill in trying 
the case as well as the difficulty of the problems faced by the 
attorney. We assume the court took these factors into account 
in setting the attorney's fee. The amount of the fee was within 
the discretion of the court. The findings of fact are supported 
by the evidence and the findings of fact support the conclusion 
of the court. The court did not abuse its discretion in awarding 
the attorney's fee. 


We reverse the decision of the Court of Appeals and remand 
for an order from that court reinstating the order by the Superior 
Court, New Hanover County. 


Reversed and remanded. 
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STATE OF NORTH CAROLINA v. JOHN PAUL JEWELL 


No. 510A91 
(Filed 8 May 1992) 


APPEAL pursuant to N.C.G.S. § 7A-30(2) from a divided panel 
of the Court of Appeals, 104 N.C. App. 350, 409 S.E.2d 757 (1991), 
which affirmed the sentences imposed on defendant by Greeson, 
J., pursuant to the defendant's pleas of guilty on 5 December 1989 
in Superior Court, FORSYTH County, to attempted first degree 
burglary and accessory after the fact of murder. Heard in the 
Supreme Court 15 April 1992. 


Lacy H. Thornburg, Attorney General, by J. Bruce McKinney, 
Assistant Attorney General, for the State. 


David F. Tamer for defendant appellant. 
PER CURIAM. 


Affirmed. 
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JEFFERSON L. EVERS v. PENDER COUNTY BOARD OF EDUCATION aAnpb 
HAYWOOD DAVIS, SUPERINTENDENT 


No. 458A91 
(Filed 8 May 1992) 


APPEAL by plaintiff pursuant to N.C.G.S. § 7A-30(2) from a 
decision by a divided panel of the Court of Appeals, 104 N.C. 
App. 1, 407 S.E.2d 879 (1991), which affirmed an order entered 
by Strickland, J., in Superior Court, PENDER County, upholding 
the dismissal of plaintiff as a teacher in the Pender County School 
System. Heard in the Supreme Court 15 April 1992. 


Reid, Lewis, Deese & Nance, by James R. Nance, Jr., for 
plaintiff appellant. 


Hogue, Hill, Jones, Nash & Lynch, by William L. Hill, I, 
for defendant appellees. 
PER CURIAM. 


For the reasons stated in the opinion by Judge Wynn for 
the Court of Appeals, the decision of the Court of Appeals is 
affirmed. 


Affirmed. 
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STATE OF NORTH CAROLINA 
EX REL. UTILITIES COMMISSION; 
THE PUBLIC STAFF—NORTH 
CAROLINA UTILITIES 
COMMISSION (INTERVENORS), 
METRO MOBILE CTS 

OF CHARLOTTE, INC.; 

GTE MOBILE COMMUNICATIONS 
INCORPORATED; CONTEL 


CELLULAR CORPORATION; G.M.D. 


PARTNERSHIP; BLUE RIDGE 
CELLULAR TELEPHONE 
COMPANY; CENTEL CELLULAR 
COMPANY; N.C. RSA 2 
CELLULAR TELEPHONE 
COMPANY; N.C. RSA 3 
CELLULAR TELEPHONE 
COMPANY; CELLCOM OF 
HICKORY, INC.; ALLTEL MOBILE 
COMMUNICATIONS, INC.; 
UNITED STATES CELLULAR 
CORPORATION (JoINT PETITIONERS); 
CAROLINA TELEPHONE AND 
TELEGRAPH COMPANY; 
EASTERN RADIO SERVICE, INC.; 
AND N.C. CELLULAR 
ASSOCIATION, INC. 


Vv. 


ATTORNEY GENERAL LACY 
H. THORNBURG (INTERVENOR) 


No. 


mm me re me ee ae me ee me me ee meme tne nm ee me ee ee me ee me ee ee ee ee ee ne ee ee ee ee” 


103PA92 


ORDER 


(Filed 8 May 1992) 


381 


PURSUANT to its orders dated 21 and 23 April 1992, allowing 
plaintiffs’ petition for writ of certiorari to review and determine 
only the question whether the Court of Appeals’ decision made 
12 March 1992 to issue its writ of supersedeas should be affirmed 
or reversed, the Court, upon consideration of the plaintiffs’ petition 
with attachments thereto and the defendant's response, determines 
said decision should be reversed. Accordingly, the writ of supersedeas 
of the Court of Appeals issued 12 March 1992 temporarily staying 
the 14 February 1992 order of the North Carolina Utilities Commis- 


sion is hereby vacated. 
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Done by the Court in Conference this the 7th day of May 
1992. 


LAKE, J. 
For the Court 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


AETNA CASUALTY AND SURETY CO. v. FIELDS 
No. 134P92 
Case below: 105 N.C.App. 563 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. 


BARHAM v. BARHAM 
No. 125P92 
Case below: 105 N.C.App. 619 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 7 May 1992. 


BROWN v. BROWN 
No. 85P92 
Case below: 104 N.C.App. 547 


Petition by defendant for a writ of certiorari to the North 
Carolina Court of Appeals denied 7 May 1992. 


DAUM v. LORICK ENTERPRISES 

No. 116P92 

Case below: 105 N.C.App. 428 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. 
GRYB v. HIATT 

No, 172P92 

Case below: 106 N.C.App. 228 


Petition by plaintiff for temporary stay pending determination 
of petition for discretionary review allowed 11 May 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


LAKE FOREST, INC. v. WILLIAMS 

No. 68PA92 

Case below: 104 N.C.App. 802 

Petition by defendant for writ of certiorari to the North Carolina 
Court of Appeals allowed 7 May 1992. 
MGM DESERT INN v. HOLZ 

No. 24P92 

Case below: 104 N.C.App. 717 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. 
NEWBERRY METAL MASTERS FABRICATORS v. 

MITEK INDUSTRIES 

No. 114PA92 

Case below: 105 N.C.App. 445 

Petition by several defendants for discretionary review pur- 
suant to G.S. 7A-31 allowed 7 May 1992 only as to Rule 41(a) issue. 
RUTLEDGE v. STROH COMPANIES 

No. 181P92 

Case below: 105 N.C.App. 307 

Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. 
STATE v. DARTY 

No. 66P92 

Case below: 104 N.C.App. 804 


Petition by defendant (Pro Se) for writ of certiorari to the 
North Carolina Court of Appeals denied 7 May 1992. Petition by 
defendant (through counsel) for writ of certiorari to the North 
Carolina Court of Appeals denied 7 May 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. MURPHY 
No. 133P92 
Case below: 105 N.C.App. 716 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. Amended petition by defendant 
for discretionary review pursuant to G.S. 7A-31 denied 7 May 1992. 


STATE v. QUARG 
No. 164P92 
Case below: 106 N.C.App. 106 


Petition by Attorney General for temporary stay allowed 8 
May 1992 pending consideration and determination of his petition 
for discretionary review. 


STATE v. YOUNG 
No. 142P92 
Case below: 105 N.C.App. 619 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 7 May 1992. 


WILSON FORD TRACTOR v. MASSEY-FERGUSON, INC. 
No. 144PA92 
Case below: 105 N.C.App. 570 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 allowed 7 May 1992. 


WIREWAYS, INC. v. MITEK INDUSTRIES 
No. 115PA92 
Case below: 105 N.C.App. 445 


Petition by several defendants for discretionary review pur- 
suant to G.S. 7A-31 allowed 7 May 1992 only as to Rule 41(a) issue. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


PETITION TO REHEAR 


SEGREST v. GILLETTE 
No. 49PA90 
Case below: 331 N.C. 97 


Petition by plaintiff to rehear pursuant to Appellate Rule 31 
denied 7 May 1992. 
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STATE OF NORTH CAROLINA v. ZANE BROWN HILL 


No. 233A91 
(Filed 25 June 1992) 


1. Constitutional Law § 372 (NCI4th)— death penalty —no prose- 
cutorial discretion 
The death penalty statute, N.C.G.S. § 15A-2000, does not 
unconstitutionally give the district attorney the discretion to 
decide whether to seek the death penalty. 


Am Jur 2d, Criminal Law § 628. 


Supreme Court’s views on constitutionality of death penal- 
ty and procedures under which it is imposed or carried out. 
90 L. Ed. 2d 1001. 


2. Criminal Law § 1334 (NCI4th)-- death penalty — failure to list 
aggravating circumstances in indictment 
The State did not violate the guarantees of due process 
contained in the U.S. Constitution and in Art. I, § 23 of the 
N.C. Constitution by failing to list in the indictment the ag- 
gravating circumstances upon which it would rely during a 
capital sentencing proceeding. 


Am Jur 2d, Indictments and Informations §§ 7-10; Criminal 
Law §§ 825, 826, 830. 


3. Jury § 7.14 (NCI3d)— doubts about death penalty — peremptory 
challenges 
It was not improper for the prosecutor in a capital case 
to use the State’s peremptory challenges to remove potential 
jurors who expressed doubts about capital punishment. 


Am Jur 2d, Criminal Law § 685. 


Comment Note — Beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon cases. 
39 ALR3d 550. 


4. Jury § 6.4 (NCI3d)— death penalty views—challenge for 
cause —rehabilitation by defendant not allowed 

The trial court in a capital case did not err in refusing 

to allow defendant to rehabilitate prospective jurors challenged 

for cause by the State because of their expressed inability 
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to comply with the law because of their death penalty views 
where there was no showing that further questioning by de- 
fendant would likely have produced different answers to the 
questions propounded to the challenged jurors. 


Am Jur 2d, Criminal Law § 685. 


Comment Note— Beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon cases. 
39 ALR3d 550. 


. Jury § 6.3 (NCI3d)— voir dire examination— attempt to stake 


out jurors—improper questions 

The trial court did not abuse its discretion in refusing 
to allow defendant to ask prospective jurors (1) what type 
of crimes they felt were deserving of the death penalty, (2) 
whether they understood that they might find defendant guilty 
of something other than first degree murder, (3) whether they 
believed that any type of premeditated murder was deserving 
of the death penalty, (4) whether they understood that all 
of them need not agree that a mitigating circumstance existed 
in order for individual jurors to consider it mitigating, and 
(5) whether they would “feel the need to hear from” defendant 
in order to find him not guilty, since each of these questions 
sought to “stake out” the jurors as to their answers to legal 
questions before the jurors had been informed in any manner 
of applicable legal principles by which they should be guided. 


Am Jur 2d, Jury § 203. 


Propriety and effect of asking prospective jurors 
hypothetical questions, on voir dire, as to how they would 
decide issues of case. 99 ALR2d 7. 


. Criminal Law § 466 (NCI4th)— comments by prosecutor — 


defense counsel with Public Defender’s Office—absence of 
prejudice 

Defendant was not prejudiced when the prosecutor in a 
capital case, during questioning of prospective jurors, men- 
tioned that both defense counsel served with the Public 
Defender’s Office and the jurors thus learned that tax dollars 
were paying for his defense where defendant failed to object 
to the prosecutor’s statements at trial, and defendant himself 
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testified extensively about his impoverished status and his 
reliance on various programs for support. 


Am Jur 2d, Appeal and Error § 508. 


Prosecutor’s appeal in criminal case to self-interest or 
prejudice of jurors as taxpayers as ground for reversal, new 
trial, or mistrial. 60 ALR4th 1063. 


. Evidence and Witnesses § 344 (NCI4th)— felonious assault 
on wife—previous threat—relevancy to show intent 


In a prosecution of defendant for assaulting his wife with 
a deadly weapon with intent to kill, testimony by the victim 
that defendant broke into her house and threatened to kill 
her six weeks before the incident in question was relevant 
and admissible to show defendant’s intent and ill will toward 
the victim. Furthermore, the trial court did not err by failing 
to exclude this testimony as being unfairly prejudicial under 
Rule of Evidence 404(b). 


Am Jur 2d, Assault and Battery § 51. 


. Criminal Law § 557 (NCI4th)— restraining order against 
defendant —testimony withdrawn and cautionary instruction 
given— mistrial denied 

The trial court did not err in denying defendant’s motion 
for a mistrial in his trial for murdering his son and feloniously 
assaulting his wife after an officer briefly mentioned during 
her testimony the existence of a restraining order against 
defendant where the trial court cured any error by withdraw- 
ing the challenged evidence from the jury’s consideration and 
issued a cautionary instruction. Furthermore, defendant men- 
tioned the restraining order during his own testimony and 
thereby waived any error in this regard. 


Am Jur 2d, Appeal and Error § 807. 


. Evidence and Witnesses § 1694 (NCI4th)— photographs of 
victim’s body—admissibility for illustrative purposes 

The trial court did not abuse its discretion in admitting 
for illustrative purposes five photographs taken of a murder 
victim’s body at the crime scene where the photographs, which 
showed the victim tangled in a telephone cord with a pistol 
in his front pants pocket, illustrated the testimony of the crime 
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scene technician and tended to refute defendant’s explanation 
of the killing. 


Am Jur 2d, Homicide § 417. 


Admissibility of photograph of corpse in prosecution for 
homicide or civil action for causing death. 73 ALR2d 769. 


Homicide § 244 (NCI4th)— first degree murder — sufficient 
evidence of premeditation and deliberation 

The State’s evidence was sufficient to establish the elements 
of premeditation and deliberation so as to support defendant's 
conviction of first degree murder where it tended to show 
that defendant left a garage near his wife’s house when his 
wife arrived home from work; as he was leaving, defendant 
told some teenagers nearby that they were “going to see some 
blue lights now”; defendant then retrieved a .22 caliber rifle 
from a trailer on the property and went to his wife’s house 
carrying the loaded gun; after entering the house, defendant 
pointed the rifle at his son; when defendant’s son went to 
telephone for help, defendant followed him to another room 
and shot him three times; and defendant then fled. 


Am Jur 2d, Homicide § 439. 


Evidence and Witnesses § 110 (NCI4th); Homicide § 100 
(NCI4th) — habit of taking medication — inadmissibility to show 
diminished capacity 

Questions posed to a defendant on trial for first degree 
murder as to whether he was in the habit of taking medication 
were not admissible under Rule of Evidence 406 to establish 
his habit of abusing prescribed medication and thus the defense 
of diminished capacity since (1) only direct evidence of defend- 
ant’s impairment at the time of the murder is relevant to 
the defense of diminished capacity; (2) mere evidence of in- 
temperance ordinarily does not meet the “invariable regulari- 
ty” standard required of evidence of habit; (3) the questions 
posed to defendant were either not in the proper form or 
were without proper foundation; and (4) the court did allow 
questions dealing with defendant’s use of alcohol and Darvon 
on the day of the killing. Furthermore, defendant was not 
prejudiced because ample evidence of defendant’s long-term 
alcohol and drug abuse was already before the jury. 


12. 


13. 
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Am Jur 2d, Homicide § 115. 


Comment Note— Mental or emotional condition as di- 
minishing responsibility for crime. 22 ALR3d 1228. 


Evidence and Witnesses § 110 (NCI4th)— use of alcohol and 
drugs — habit —insufficient foundation 

A defendant on trial for first degree murder failed to 
lay a proper foundation to establish a witness's testimony about 
defendant's use of alcohol and drugs as evidence of habit where 
the witness stated that she had no knowledge of defendant's 
drug use until she began living with him only a few months 
before the killing and had no knowledge of defendant’s use 
of alcohol and drugs on the day of the killing. 


Am Jur 2d, Evidence § 244. 


Evidence and Witnesses § 2793 (NCI4th)— expert witness — 
exclusion of speculative testimony — absence of offer of proof 

The trial court did not err when it excluded a psychiatrist’s 
response to a question about the effect of medication on de- 
fendant’s brain damage where the witness began his response 
by stating, “Well, we don’t know, but the... ,” since the 
trial court merely cut off a speculative response by the witness. 
Furthermore, the exclusion of this evidence was not preserved 
for appellate review where defendant made no offer of proof 
of the excluded testimony. 


Am Jur 2d, Expert and Opinion Evidence § 200. 


Evidence and Witnesses § 752 (NCI4th)— admission of 
evidence — introduction of similar evidence— waiver of error 

In a prosecution of defendant for murder of his son and 
assault on his wife, defendant waived any error in the State’s 
cross-examination of him about an adulterous relationship when 
he previously introduced evidence of this adulterous relationship. 


Am Jur 2d, Witnesses § 811. 


Evidence and Witnesses § 967 (NCI4th) — discharge summary — 
insufficient foundation— exclusion harmless error 
Defendant failed to lay a proper foundation for the admis- 
sion of defendant’s discharge summary from a psychiatric 
hospital where a psychiatrist testified that he reviewed the 
summary in forming his opinion, but he never stated affirma- 
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tively that the summary contained facts upon which he based 
his opinion regarding defendant’s state of mind. Assuming 
arguendo that the discharge summary was admissible under 
Rule of Evidence 803(6), defendant was not prejudiced by its 
exclusion since the psychiatrist testified to the same facts 
as those contained in the summary. 


Am Jur 2d, Expert and Opinion Evidence § 186. 


Admissibility on issue of sanity of expert opinion based 
partly on medical, psychological, or hospital reports. 55 ALR3d 
551. 


Admissibility of testimony of expert, as to basis of his 
opinion, to matters otherwise excludable as hearsay -— state 
cases. 89 ALR4th 456. 


Criminal Law § 900 (NCI4th)— verdict form —order of issues 


The trial court did not err in failing to rearrange the 
verdict form by placing the blank for “Not Guilty” at the 
top, followed by the blanks for the lesser included offenses, 
and then by the blank for first degree murder. 


Am Jur 2d, Trial § 1825. 


Criminal Law § 734 (NCI4th) — instructions — use of “victim” — 
no expression of opinion 


The trial court in a first degree murder trial did not 
intimate that defendant was guilty by using the word “victim” 
rather than the term “deceased” in the jury charge. 


Am Jur 2d, Trial § 1204. 


Evidence and Witnesses § 1064 (NCI4th)— flight—order of 
instructions 


The trial court did not err in giving its instructions on 
flight immediately after giving its instructions on first degree 
murder. 


Am Jur 2d, Trial § 1146. 


Evidence and Witnesses § 752 (NCI4th)— question about 
“adulterous” relationship — other similar evidence — absence of 
prejudice 

Assuming error arguendo in the State’s question to a 
psychiatrist during a capital sentencing proceeding as to whether 


20. 


21. 


22. 
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defendant had left his wife and entered into an “adulterous” 
relationship with another woman, defendant was not preju- 
diced where defendant himself testified about his adulterous 
relationship with the other woman and the woman testified 
about her relationship with defendant. 


Am Jur 2d, Appeal and Error § 776. 


Criminal Law § 1310 (NCI4th)— capital sentencing proceed- 
ing—exclusion of evidence — offer of proof 

The propriety of the trial court’s exclusion of purported 
mitigating testimony by two witnesses in a capital sentencing 
proceeding was not before the appellate court where defendant 
made no offer of proof of the responses of the witnesses. 


Am Jur 2d, Appeal and Error § 604. 


Criminal Law § 1314 (NCI4th)— capital sentencing pro- 
ceeding — witness’s feelings if defendant executed — exclusion 
proper 

The trial court properly refused to permit the son of de- 
fendant’s girlfriend to answer a question during a capital sen- 
tencing proceeding as to how he would feel if the jury voted 
to kill defendant since this was not a proper matter for con- 
sideration in sentencing defendant as it did not involve any 
aspect of defendant's character or record or any of the cir- 
cumstances of the offense. 


Am Jur 2d, Homicide § 554; Criminal Law §§ 598, 599. 


Criminal Law § 1309 (NCI4th)— capital sentencing proceed- 
ing —irrelevant evidence 

In a capital sentencing proceeding wherein a witness 
testified that defendant and a friend had been bitten by a 
rabid dog when they were children and that defendant began 
to drink after receiving the painful rabies treatment, the trial 
court properly refused to allow the witness to testify that 
defendant's friend who had been bitten by the rabid dog com- 
mitted suicide fifteen years later since defendant established 
no linkage between the rabies treatment, the suicide, and 
defendant. 


Am Jur 2d, Homicide § 554; Criminal Law §§ 598, 599. 
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Criminal Law § 1362 (NCI4th)— capital sentencing proceed- 
ing — mitigating circumstance—age of defendant 

The trial court did not err in refusing to submit the 
statutory mitigating circumstance of defendant’s age for the 
jury’s consideration in a capital sentencing proceeding where 
defendant’s chronological age was fifty-four, defendant argues 
that his physiological age was seventy-five to eighty, but de- 
fendant presented no evidence of advanced physiological age. 


Am Jur 2d, Homicide § 554; Criminal Law §§ 598, 599. 


Criminal Law § 1363 (NCI4th)— capital sentencing proceed- 
ing — residual doubt as to defendant’s guilt — improper mitigating 
circumstance 

Lingering or residual doubt as to defendant's guilt is not 
a proper nonstatutory mitigating circumstance for submission 
to the jury in a capital sentencing proceeding. 


Am Jur 2d, Homicide § 554; Criminal Law §§ 598, 599. 


Criminal Law § 1363 (NCI4th)— capital sentencing proceed- 
ing — mitigating circumstance — trauma from friend’s suicide — 
insufficient evidence 


The trial court did not err in refusing to submit to the 
jury in a capital sentencing proceeding the nonstatutory 
mitigating circumstance that defendant suffered trauma as a 
child due to the suicide of a close friend where defendant 
presented no evidence that the death of his friend caused 
him any trauma. 


Am Jur 2d, Homicide § 554; Criminal Law §§ 598, 599. 


Criminal Law § 1349 (NCI4th)— nonstatutory mitigating cir- 
cumstance—written request 


The failure of the trial court to submit a nonstatutory 
mitigating circumstance to the jury in a capital sentencing 
proceeding is not error absent a timely written request for 
the submission of the circumstance. 


Am Jur 2d, Homicide §§ 554, 559, 560; Criminal Law 
§§ 598, 599. 
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27. Criminal Law §§ 1324, 1363 (NCI4th)— capital sentencing 


28. 


29. 


proceeding — nonstatutory mitigating circumstance — failure to 
submit and list—harmless error 

The trial court in a capital sentencing proceeding erred 
in failing to submit the nonstatutory mitigating circumstance 
as to whether defendant was a positive influence on a 
behaviorally-emotionally handicapped child and in failing to 
include such nonstatutory mitigating circumstance in writing 
on the form to be given the jury where defendant made a 
written request for submission of this circumstance and 
presented sufficient evidence during the sentencing hearing 
to support submission of this circumstance. However, this er- 
ror was harmless beyond a reasonable doubt where (1) the 
jury was allowed to consider and must have given full con- 
sideration to all evidence of defendant’s positive influence on 
the child in question when it considered the good character 
and catch-all mitigating circumstances, and (2) the evidence 
supporting this particular nonstatutory mitigating circumstance 
was of little import given the overwhelming evidence support- 
ing defendant's conviction and the aggravating circumstances 
found by the jury. 


Am Jur 2d, Homicide §§ 559, 560. 


Criminal Law § 458 (NCI4th) — capital sentencing proceeding — 
jury argument—no reference to possibility of parole 

The prosecutor’s closing argument in a capital sentencing 
proceeding asking the jury whether it could guarantee that 
defendant would not get a .22 automatic sometime in the future 
and kill again if it chose not to exercise the option of the 
death penalty was not an improper reference to the possibility 
of parole since the prosecutor never mentioned the term “parole” 
and never argued the consequences of a life sentence. 


Am Jur 2d, Homicide §§ 464, 555. 


Prejudicial effect of statement of prosecutor as to possibility 
of pardon or parole. 16 ALR3d 1137. 


Criminal Law § 1323 (NCI4th)— capital sentencing proceed- 
ing — mitigating circumstances — instructions 

The trial court in a capital sentencing proceeding did not 
err in instructing the jury that it must first find whether 
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each nonstatutory mitigating circumstance existed and then 
whether that circumstance had mitigating value. 


Am Jur 2d, Homicide §§ 483, 561. 


Criminal Law § 1347 (NCI4th)— capital sentencing proceed- 
ing—course of conduct aggravating circumstance — instruc- 
tions—limiting consideration of other crimes 


The trial court’s instruction on the course of conduct ag- 
gravating circumstance for the first degree murder of de- 
fendant’s son properly limited the jury’s consideration to the 
conduct involved in defendant’s attempt to kill his wife on 
the same date and did not allow the jury to consider events 
prior to the date of the murder where the court directed 
the jury that it was to consider other crimes of violence occur- 
ring “on or about” the day defendant killed his son, and the 
court used the terms “crime” and “person” in their singular 
forms in the challenged instruction. 


Am Jur 2d, Homicide §§ 483, 561. 


Criminal Law § 1357 (NCI4th)— mental or emotional disturb- 
ance mitigating circumstance — instructions — evidence 
considered 


The trial court’s instructions on the mental or emotional 
disturbance mitigating circumstance for the first degree murder 
of defendant’s son did not prevent the jury from considering 
the testimony of a psychiatrist concerning defendant’s jealousy 
and fear of separation from his wife as evidence supporting 
this circumstance where the instructions clearly directed the 
jury that, in order to find this mitigating circumstance, “it 
is enough that the defendant’s mind or emotions were dis- 
turbed, from any cause.” 


Am Jur 2d, Homicide §§ 483, 561. 


Criminal Law § 1361 (NCI4th)— impaired capacity mitigating 
circumstance — drug and alcohol use — sufficiency of instructions 

Although the trial court did not specifically instruct the 
jury that it could consider evidence of defendant’s drug and 
alcohol use on the day of the killing when determining whether 
defendant's capacity to appreciate the criminality of his con- 
duct or conform his conduct to the law was impaired, the 
trial court’s instructions on the impaired capacity mitigating 
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circumstance were not improper where they did not preclude 
the jury from considering and weighing that evidence for this 
purpose. 


Am Jur 2d, Homicide §§ 483, 561. 


Criminal Law § 1348 (NCI4th)— definition of mitigating 
circumstance — failure to give requested instruction 


The trial court did not err by failing to give defendant’s 
tendered instruction generally defining the term “mitigating 
circumstance” where the court gave the jury a correct general 
definition of “mitigating circumstance” drawn directly from 
the pattern jury instructions. 


Am Jur 2d, Homicide §§ 483, 561. 


Criminal Law § 1348 (NCI4th)— capital case — instructions on 
mitigating circumstances— avoidance of use of “sympathy” 

Trial courts should avoid mentioning “sympathy” in in- 
structions concerning mitigating circumstances in capital sen- 
tencing proceedings, as there will always be some danger that 
some jurors will misconstrue any suggestion that they may 
consider sympathy during sentencing as giving them the type 
of unbridled discretion as to sentencing which violates the 
Eighth Amendment. Instead, when instructing the jury to con- 
sider the statutory catch-all mitigating circumstance of “[a|ny 
other circumstance arising from the evidence which the jury 
deems to have mitigating value,” trial courts should emphasize 
that the jury must weigh all mitigating considerations what- 
soever which it finds supported by evidence. N.C.G.S. 
§ 15A-2000(£)(9). 


Am Jur 2d, Homicide §§ 483, 561. 


Jury § 6.4 (NCI3d)— voir dire—death penalty views—no 
Morgan error 

Defendant's rights under the Fourteenth Amendment as 
set forth in Morgan v. Illinois, --- U.S. --- (1992), were not 
violated where defendant was permitted to seek information 
on the views of prospective jurors as to whether they would 
automatically sentence defendant to death regardless of the 
facts of the case and defendant received answers on this matter. 


Am Jur 2d, Homicide § 466. 
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Comment Note— Beliefs regarding capital punishment as 
disqualifying juror in capital case—post-Witherspoon cases. 
39 ALR3d 550. 


36. Criminal Law § 1373 (NCI4th)— death penalty — not excessive 
or disproportionate 
The sentence of death imposed on defendant for the first 
degree murder of his son was not excessive or disproportionate. 
to the penalty imposed in similar cases considering the crime 
and defendant where the evidence showed that defendant 
deliberately entered the house of his estranged wife and 
threatened his wife and his son with a rifle; defendant then 
deliberately shot his son three times when his son attempted 
to telephone law enforcement authorities for help; defendant 
then struck his wife with the butt of his rifle when she came 
to her mortally wounded son; if defendant had not had to 
reload the rifle, giving his wife time to escape, defendant would 
likely also have shot and killed her at that time; and having 
failed to do so, defendant pursued her and attempted to shoot 
her as she was running away from the house. 


Am Jur 2d, Homicide §§ 549, 552. 


Supreme Court’s views on constitutionality of death penal- 
ty and procedures under which it is imposed or carried out. 
90 L. Ed. 2d 1001. 


APPEAL of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment and sentence of death upon the defendant's conviction of 
first-degree murder, entered by Allen (C. Walter), J., in the Superior 
Court, BUNCOMBE County, on 2 October 1990. The defendant’s mo- 
tion to bypass the Court of Appeals on his appeal of an additional 
judgment for assault with a deadly weapon with intent to kill 
was allowed by the Supreme Court on 10 June 1991 and that 
appeal was consolidated with the defendant’s appeal of the murder 
conviction. Heard in the Supreme Court on 12 February 1992. 


Lacy H. Thornburg, Attorney General, by David Roy Blackwell, 
Special Deputy Attorney General, for the State. 


William D. Auman and Robert W. Clark, Assistant Public 
Defenders, Twenty-Eighth Judicial District, for the defendant- 
appellant. 
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MITCHELL, Justice. 


The State’s evidence tended to show the following. In October 
1989 the defendant Zane Brown Hill abandoned his wife Bonnie 
Hill. Early on the morning of 29 November 1989, the defendant 
broke a bedroom window and entered his estranged wife's home. 
The defendant placed a pistol to his wife’s throat and said he 
had come to kill her. He then ordered his wife to bed. The defendant 
soon passed out, and Mrs. Hill left the house. 


On 10 January 1990 Mrs. Hill left for work at 6:20 a.m. The 
defendant telephoned her at work several] times that day to discuss 
the possibility of their reconciliation. Mrs. Hill arrived home at 
approximately 5:30 p.m. and noticed the defendant’s van behind 
a trailer located on her property. Mrs. Hill went into the house 
and spoke with her son Randall and the defendant's mother who 
also lived with her. Mrs. Hill and Randall saw the defendant leave 
the nearby trailer and approach the house carrying a rifle. Randall 
then got a pistol from within the house. 


The defendant entered the house and pointed his rifle at his 
son Randall. The defendant had alcohol on his breath. Randall asked 
his father to put the rifle down. The defendant’s mother also at- 
tempted to calm the defendant. During the commotion, Randall 
went to a bedroom to call the police. The defendant ran after 
Randall. Mrs. Hill heard one shot fired, and then Randall moaned. 
A second shot was fired, and Randall moaned again. A third and 
final shot was then fired. 


Mrs. Hill ran into the bedroom and saw her son lying on 
the floor with the telephone receiver in his hand. She attempted 
to help her son, but the defendant struck her with the butt of 
the rifle knocking her to the floor. As the defendant was attempting 
to reload the rifle, Mrs. Hill ran out of the house. As she ran 
across her yard, she heard gunshots. Glancing over her shoulder, 
she saw the defendant standing on her porch holding the rifle. 
She ran to a neighbor’s house and asked the neighbor to call the 
police. The defendant did not pursue her. 


Jason Scott Smith, a neighbor of Mrs. Hill’s, testified that 
on 10 January 1990 he saw the defendant at a garage near the 
Hill residence. When Mrs. Hill arrived at home that afternoon, 
the defendant told Smith, “You're going to see some blue lights 
now.” A few minutes later Smith saw Mrs. Hill run out of the 
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house. The defendant came out to the porch and shot toward her, 
but he missed. 


Jeremy Banks also saw the defendant at the garage near the 
Hill residence on 10 January 1990. Banks saw Mrs. Hill arrive 
home from work. The defendant then went into the house with 
a gun. Five minutes later, Mrs. Hill ran out of the house, and 
the defendant shot at her from the porch. 


Sheriff's deputies apprehended the defendant later that day. 
They found the defendant lying in the front seat of a truck with 
a rifle underneath him. The deputies seized the rifle. 


At the crime scene, the deputies found Randall’s body on the 
floor of a bedroom. The telephone cord was wrapped around his 
arm, and the receiver was on the floor. 


An autopsy of Randall Hill’s body revealed three gunshot 
wounds: (1) one in the upper abdomen; (2) one in the upper middle 
back; and (8) one in the left upper side of the back. One bullet 
had passed through the aorta producing massive bleeding inside 
Randall’s chest. Randall Hill died from the combination of gunshot 
wounds to his chest and abdomen. 


The deputies collected .22 caliber spent shell casings from 
inside Mrs. Hill’s house and from her front porch. A .22 caliber 
bullet was recovered from Randall Hill’s body. Ballistics tests showed 
that the spent shells had been fired from the rifle seized from 
the defendant. The deputies also retrieved a fully loaded .38 caliber 
pistol from Randall’s right front pants pocket. 


The defendant introduced evidence tending to show the follow- 
ing. The defendant had a long history of alcohol and drug abuse. 
On 10 January 1990 the defendant began drinking at 9 a.m. and 
consumed twelve beers during the course of the day. The defendant 
also took four Darvons, a pain reliever, and two Flexorils, a muscle 
relaxant. 


The defendant called his wife at her work on 10 January 1990 
to discuss a possible reconciliation. He testified that he went to 
the trailer near the Hill residence because his wife asked him 
to do so. When Mrs. Hill arrived home at approximately 5:45 p.m., 
the defendant walked up to the house with a rifle intending to 
leave it in the house as he had always done. When the defendant 
entered the house, Randall threatened him with a pistol. Randall 
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went to telephone the sheriff, and the defendant followed. While 
Randall was on the phone, Randall! drew the pistol on the defendant 
a second time. The defendant testified, “I just figured he was 
going to maybe shoot me, and [ pulled the trigger, I reckon. That's 
all I remember.” The defendant testified that he never reloaded 
the rifle, never struck his wife with it, and never fired it at her. 


The defendant testified that he left the house aiter shooting 
Randall. While walking through a field, he fell into a creek. He 
then borrowed clean clothes from a neighbor. Later, he got into 
a truck and fell asleep on the front seat. The sheriff's deputies 
woke him later and arrested him. 


The defendant also testified about the November 1989 incident 
when he entered Mrs. Hill’s residence. The defendant testified 
that he went to his estranged wife’s house to retrieve some of 
his clothes. His wife had changed the locks to the house. He broke 
a window because he had no other way to enter the house. 


At the time he killed Randall, the defendant was living with 
Teresa Taylor and her son Edward. Taylor testified that the defend- 
ant treated her son Edward like his own son. Taylor also testified 
that the defendant took Darvon and other prescription drugs for pain. 


Dr. Richard Reed Felix, a psychiatric expert, conducted a 
psychiatric evaluation of the defendant. He testified that the de- 
fendant took prescription drugs for pain resulting from his arthritis. 
Dr. Felix testified that on 10 January 1990 the defendant suffered 
from a degree of brain damage, primarily to the frontal and limbeck 
areas which control the processing and sorting of information. The 
defendant’s long-term alcohol abuse had contributed to his brain 
damage. In Dr. Felix’s opinion, the drugs the defendant testified 
that he had consumed on the day of the killing, coupled with the 
eight to ten beers the defendant said he drank, would have ag- 
gravated his mental impairment and worsened his perception. 


Mrs. Hill, the defendant’s wife, testified for the State on rebut- 
tal about an incident on 1 January 1990 when the defendant came 
to her residence with a pistol. The defendant and Mrs. Hill went 
for a drive on that day, and the defendant shot the pistol two 
times into the floorboard of the car. The defendant then rented 
a motel room, and the defendant and Mrs. Hill went to bed. Shortly 
afterwards, the defendant passed out. Mrs. Hill found the pistol 
the defendant had been carrying, took it with her, and went home. 


402 IN THE SUPREME COURT 


STATE v. HILL 
[331 N.C. 387 (1992)] 


At some point during the incident, the defendant threatened to 
kill Mrs. Hill. 


Other evidence introduced in the trial court is discussed at 
other points in this opinion, where pertinent to the issues raised 
by the defendant. 


[1] In his first assignment of error, the defendant contends that 
the death penalty as provided for by N.C.G.S. § 15A-2000 is un- 
constitutional because the district attorney has the discretion to 
decide whether to seek the death penalty. “[T]he question of trying 
a first degree murder case as capital or non-capital is not within 
the district attorney’s discretion.” State v. Britt, 320 N.C. 705, 
709, 360 S.E.2d 660, 662 (1987). The defendant’s argument is without 
merit. 


[2] The defendant also argues under this assignment that the 
State violated the guarantees of due process contained in the Con- 
stitution of the United States and Article I, Section 23, of the 
Constitution of North Carolina by not listing in the indictment 
the aggravating circumstances upon which it would rely during 
any sentencing proceeding under N.C.G.S. § 15A-2000. This Court 
rejected a similar argument in State v. Williams, 304 N.C. 394, 
420-22, 284 S.E.2d 487, 453-54 (1981), cert. denied, 456 U.S. 932, 
72 L. Ed. 2d 450 (1982). N.C.G.S. § 15A-2000(e) sets forth an ex- 
clusive list of the only eleven aggravating circumstances which 
may be considered by the jury. Therefore, the statute fully apprised 
the defendant of all of the aggravating circumstances that the 
State might rely upon in seeking the death penalty. Jd. at 422, 
284 S.B.2d at 454. No more was required. Jd. This assignment 
of error is overruled. 


[3] In his next assignment of error, the defendant contends that 
the trial court allowed the prosecutor to unconstitutionally select 
a jury uncommonly willing to recommend a sentence of death by 
using the State’s peremptory challenges to remove potential jurors 
who expressed doubts about capital punishment. The defendant 
concedes that this Court has rejected this argument many times. 
E.g. State v. Bacon, 326 N.C. 404, 414, 390 S.E.2d 327, 333 (1990); 
State v. Spangler, 314 N.C. 374, 380, 333 S.E.2d 722, 727 (1985). 
We continue to adhere to our prior holdings on this issue. 


[4] The defendant next assigns as error the trial court’s refusal 
to allow defense counsel to rehabilitate jurors whom the State 
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moved to excuse for cause because of their expressed inability 
to comply with the law. Specifically, the defendant contends that 
the trial court’s failure to allow defense counsel to inquire into 
the jurors’ beliefs on the death penalty and their ability to fol- 
low the law denied him due process of law. The defendant points 
only to the examination of prospective juror Carol Jordan Shumbera 
as an example of the trial court’s purported error. A review of 
the trial transcript reveals that Ms. Shumbera unequivocally stated 
she would not be able to follow the law. In earlier cases, we have 
concluded that the defendant is not entitled to engage in attempts 
to rehabilitate such jurors by repeating the questions the jurors 
have already answered. State v. Cummings, 326 N.C. 298, 307, 
389 S.E.2d 66, 71 (1990); State v. Zuniga, 320 N.C. 238, 250, 357 
S.E.2d 898, 909, cert. denied, 484 U.S. 959, 98 L. Ed. 2d 384 (1987). 
“When challenges for cause are supported by prospective jurors’ 
answers to questions propounded by the prosecutor and by the 
court, the court does not abuse its discretion, at least in the absence 
of a showing that further questioning by defendant would likely 
have produced different answers, by refusing to allow the defend- 
ant to question the juror challenged [about the same matter].’” 
Cummings, 326 N.C. at 307, 389 S.E.2d at 71 (quoting State v. 
Oliver, 302 N.C. 28, 40, 274 S.E.2d 183, 191 (1983) ). The defendant 
has not made such a showing, and this assignment is without merit 
and is overruled. 


[5] The defendant next assigns as error the trial court’s failure 
to allow him to ask prospective jurors (1) what type of crimes 
they felt were deserving of the death penalty, (2) whether they 
understood that they might find the defendant guilty of something 
other than first-degree murder, (3) whether they believed that any 
type of premeditated murder was deserving of the death penalty, 
(4) whether they understood that all of them need not agree that 
a mitigating circumstance existed in order for individual jurors 
to consider it mitigating, and (5) whether they would “feel the 
need to hear from” the defendant in order to find him not guilty. 
We conclude that the trial court properly prevented the defendant 
from asking each of those questions in the context of the present 
case. 


In State v. Phillips, 300 N.C. 678, 681-82, 268 S.E.2d 452, 455 
(1980), we held that the trial court did not err by refusing to 
permit counsel for the defendant to ask a prospective juror whether 
the “defendant would have to prove anything to her before he 
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would be entitled to a verdict of guilty.” In reaching that holding, 
we expressly stated that during jury selection, 


[c]Jounsel should not fish for answers to legal questions before 
the judge has instructed the juror on applicable legal prin- 
ciples by which the juror should be guided. Counsel should 
not argue the case in any way while questioning the jurors. 
Counsel should not engage in efforts to indoctrinate, visit with 
or establish “rapport” with jurors. Jurors should not be asked 
what kind of verdict they would render under certain named 
circumstances. 


Id. at 682, 268 S.E.2d at 455 (emphasis added). In the present 
case, each of the above-listed questions counsel for the defendant 
sought to ask represented attempts to “stake out” the jurors as 
to their answers to legal questions before the jurors had been 
informed in any manner of applicable legal principles by which 
they should be guided. In the context in which they were asked 
in this case, none of the rejected questions amounted to a proper 
inquiry as to whether the jury could follow the law or “whether 
the juror would be able to follow the trial court’s instructions.” 
Id.; see State v. Hedgepeth, 66 N.C. App. 390, 393-94, 310 S.E.2d 
920, 922-23 (1984); N.C.G.S. § 15A-1214(c) (1988). The nature and 
extent of the inquiry made of prospective jurors on voir dire or- 
dinarily rests within the sound discretion of the trial court. State 
v. Brown, 315 N.C. 40, 53, 337 S.E.2d 808, 820 (1985), cert. denied, 
476 U.S. 1165, 90 L. Ed. 2d 733 (1986), overruled on other grounds 
by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988). The 
defendant has shown no abuse of discretion in the present case. 
This assignment of error is without merit and is overruled. 


[6] In his next assignment of error, the defendant argues that 
he suffered prejudice requiring a new trial when the prosecutor, 
during questioning of prospective jurors, mentioned that both of 
the counsel for the defendant served with the Public Defender’s 
Office. The defendant argues that the prosecutor's statements 
highlighted his impoverished status and created a bias among the 
jurors when they learned that their tax dollars were paying for 
his defense. The defendant did not object at trial to the prosecutor's 
statements. After the prosecutor mentioned the defense counsel's 
association with the Public Defender’s Office a second time, the 
trial court intervened ex mero motu and directed the prosecutor 
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not to mention this fact again. The prosecutor complied with the 
directive of the trial court. 


The defendant failed to object to the prosecutor’s statements 
at trial. Therefore, this issue was not preserved for appellate review. 
N.C. R. App. P. 10(b)(1). In any event, our review of the transcript 
and record in this capital case reveals that the defendant himself 
testified extensively about his impoverished status and his reliance 
on various programs for support. The prosecutor's comment on 
his status could not have prejudiced him. This assignment is not 
properly before this Court and is dismissed. 


[7] The defendant contends in his next assignment that the trial 
court erred by allowing Mrs. Hill to testify about the November 
1989 incident when the defendant broke into her house and threat- 
ened to kill her. The defendant argues that this evidence is outside 
the scope of Rule 404(b) of the North Carolina Rules of Evidence. 
The defendant further contends that even if the testimony of Mrs. 
Hill in this regard was otherwise admissible, it should have been 
excluded as being unfairly prejudicial to the defendant. 


Mrs. Hill testified on direct examination that on 29 November 
1989 the defendant broke into her house, put a pistol to her throat, 
and threatened to kill her. Evidence of other offenses committed 
by the defendant is admissible under Rule 404(b) so long as it 
is relevant to the other facts at issue. State v. Spaugh, 321 N.C. 
550, 364 S.E.2d 368 (1988). Rule 404(b) provides that while “[e]vidence 
of other crimes, wrongs, or acts is not admissible to prove the 
character of a person to show he acted in conformity therewith,” 
such evidence is “admissible for other purposes, such as proof of 
motive, opportunity, intent, preparation, plan, knowledge, identity, 
or absence of mistake, entrapment or accident.” N.C.G.S. § 8C-1, 
Rule 404(b) (1988). ‘““Rule 404(b) state[s] a clear general rule of inclu- 
ston of relevant evidence of other crimes, wrongs or acts by a 
defendant, subject to but one exception requiring its exclusion 
if its only probative value is to show that the defendant has the 
propensity or disposition to commit an offense of the nature of 
the crime charged.” State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 
48, 54 (1990). When a husband is charged, as here, with an attack 
upon his wife with intent to kill her, “the State may introduce 
evidence covering the entire period of his married life to show 
malice, intent and ill will toward the victim.” State v. Lynch, 327 
N.C. 210, 219, 393 S.B.2d 811, 816 (1990). Evidence of the 29 November 
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1989 incident was directly related to the relationship of Mrs. Hill 
and the defendant shortly before he shot at her. It is one cir- 
cumstance which tends to shed light on the crime charged by tend- 
ing to show that approximately six weeks before the crime the 
defendant had the intent to kill his wife. The testimony involved 
a direct threat to Mrs. Hill made a few weeks before the assault 
and was relevant and admissible. 


The defendant also argues that even if the evidence was not 
excludable under Rule 404(b), the trial court erred by failing to 
exclude it as being unfairly prejudicial under Rule 403 of the North 
Carolina Rules of Evidence. The decision whether to exclude other- 
wise admissible evidence under Rule 403 is left to the discretion 
of the trial court. State v. Mason, 315 N.C. 724, 340 S.E.2d 430 
(1986). We find no abuse of discretion by the trial court in failing 
to exclude Mrs. Hill's testimony under the balancing test of Rule 
403. This assignment of error is overruled. 


[8] The defendant next assigns as error the trial court’s denial 
of his motion for a mistrial after Detective Chris Jennings men- 
tioned during her testimony the existence of a restraining order 
against the defendant. Under N.C.G.S. § 15A-1061, the trial court 
must declare a mistrial “if there occurs during the trial an error 
or legal defect in the proceedings, or conduct inside or outside 
the courtroom, resulting in substantial and irreparable prejudice 
to the defendant’s case.” N.C.G.S. § 15A-1061 (1988). In the present 
case, the trial court cured any error by withdrawing the challenged 
evidence from the jury's consideration and issuing a cautionary 
instruction. State v. Smith, 301 N.C. 695, 272 S.E.2d 852 (1981). 
Detective Jennings mentioned the restraining order only briefly 
during her testimony. The defendant immediately objected and 
moved to strike the testimony. The trial court granted the defend- 
ant’s motion and gave the jury a proper cautionary instruction. 
As a result, the defendant can show no prejudice. Furthermore, 
the defendant during his own testimony mentioned the restraining 
order and thereby waived any error in this regard. We overrule 
this assignment of error. 


[9] By his next assignment of error, the defendant argues that 
the trial court erred by admitting for illustrative purposes five 
photographs taken of the body of Randall Hill at the crime scene. 
According to the defendant, the photographs served no purpose 
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other than to inflame the jury and were unfairly prejudicial to 
the defendant. 


Deputy Sheriff Patrick Hefner, the crime scene technician, 
testified about his observations at the crime scene. Hefner found 
Randall Hill entangled in the telephone cord and found a pistol 
in his front pants pocket. Hefner used the photographs to illustrate 
his testimony. 


The determination of unfair prejudice due to the admission 
of photographs rests primarily within the sound discretion of the 
trial court. State v. Mercer, 275 N.C. 108, 120, 165 S.E.2d 328, 
337 (1969), overruled on other grounds by State v. Caddell, 287 
N.C. 266, 215 S.E.2d 348 (1975). The defendant made no showing 
that the State presented an excessive number of photographs or 
that the photographs were irrelevant. The defendant claimed he 
killed his son Randall in self-defense. The photographs showing 
the victim entangled in the cord with the pistol in his front pants 
pocket and the location of the gunshot wounds on the victim's 
body illustrated the testimony of the witness and tended to refute 
the defendant’s explanation of the killing. We conclude that the 
trial court did not abuse its discretion in admitting the photographs, 
and we overrule this assignment of error. 


[10] The defendant next assigns as error the trial court’s denial 
of his motion to dismiss the charge of first-degree murder for 
insufficiency of the evidence. The defendant argues in this regard 
that the State presented insufficient evidence of premeditation and 
deliberation. According to the defendant, the evidence presented 
was only sufficient to support a conviction for second-degree murder. 


The State’s evidence tended to show that the defendant left 
a garage near his wife’s house when his wife arrived home from 
work. As he was leaving, the defendant told some teenagers nearby 
that “You’re going to see some blue lights now.” The defendant 
then retrieved a .22 caliber rifle from a trailer on the property 
and went to the house carrying the loaded gun. After entering 
the house, the defendant pointed the rifle at his son. When the 
defendant’s son went to telephone for help, the defendant followed 
him to another room and shet him three times. The defendant 
then fled. We conclude that this evidence was sufficient to establish 
the elements of premeditation and deliberation and to support a 
conviction for first-degree murder. See State v. Austin, 320 N.C. 
276, 294-95, 357 S.E.2d 641, 653, cert. denied, 484 U.S. 916, 98 
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L. Ed. 2d 224 (1987); State v. Bullard, 312 N.C. 129, 160-61, 322 
S.E.2d 370, 388-89 (1984). 


[11] By his next assignment of error, the defendant argues that 
the trial court erred in sustaining numerous objections by the State 
to testimony by several defense witnesses, thereby excluding 
testimony of the defendant and defense witnesses that would have 
tended to show the defendant's long-term excessive consumption 
of alcohol and abuse of prescribed medication. The defendant con- 
tends that this evidence was admissible under Rule 406 as tending 
to establish his habit of alcohol and drug abuse and, thus, would 
have permitted the jury to infer that he was under the influence 
of alcohol and drugs on the day of the murder. Without this evidence, 
the defendant argues he was unable to establish the defense of 
diminished capacity. 


The trial court sustained the State’s objection to questions 
posed to the defendant as to whether he was in the habit of taking 
medication. Rule 406 of the North Carolina Rules of Evidence 
provides: 


Evidence of habit of a person or of the routine practice of 
an organization, whether corroborated or not and regardless 
of the presence of eyewitnesses, is relevant to prove that the 
conduct of the person or organization on a particular occasion 
was in conformity with the habit or routine practice. 


N.C.G.S. § 8C-1, Rule 406 (1988). Generally, only direct evidence 
of the defendant’s impairment at the time of the murder is relevant 
to the defense of diminished capacity. See State v. Pinch, 306 
N.C. 1, 14-15, 292 S.E.2d 208, 216, cert. denied, 459 U.S. 1056, 
74 L. Ed. 2d 622 (1982), overruled in part on other grounds by 
State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988) and State 
v. Wilson, 322 N.C. 117, 367 S.E.2d 589 (1988). Mere evidence of 
intemperance ordinarily does not meet the “invariable regularity” 
standard required of evidence of habit. 1A John H. Wigmore, 
Evidence § 95 (Peter Tillers rev. 1983) [hereinafter Wigmore, 
Evidence]; cf. Levin v. U.S., 338 F.2d 265 (D.C. Cir. 1964), cert. 
denied, 379 U.S. 999, 18 L. Ed. 2d 701 (1965) (defendant’s habit 
of being at home on the Sabbath not admissible to show he was 
in fact at home on a particular day). 


In any event, the trial court did not err in sustaining the 
State’s objections here, as the questions posed to the defendant 
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were either not in the proper form or were without proper founda- 
tion. The trial court properly sustained the State’s objections to 
the leading questions asked of the defendant concerning his long- 
term intemperance. The trial court did allow questions dealing 
with the defendant’s use of alcohol and Darvon on the day of the 
killing. Finally, the defendant can show no prejudice because ample 
evidence of the defendant’s long-term alcohol and drug abuse was 
already before the jury. 


The defendant also argues under this assignment that the trial 
court erred by excluding certain testimony of Leroy Luther regard- 
ing the defendant’s consumption of alcohol. Luther had already 
testified generally about the defendant's use of alcohol. The defend- 
ant’s offer of proof as to other testimony Luther would have given 
added no additional information. Therefore, the defendant could 
not have been harmed by the exclusion of Luther’s proffered 
testimony. 


[12] The defendant also argues under this assignment that the 
trial court erred by excluding proffered testimony of Teresa Taylor. 
The defendant lived with Teresa Taylor beginning in September 
or October before the January 1990 killing of Randall Hill. Taylor 
testified that the defendant took some prescription medication on 
the day of the killing. In an offer of proof by the defendant, Taylor 
stated that she had no knowledge of the defendant’s drug use 
before September 1989 and had no knowledge of the defendant's 
use of alcohol on the day of the killing. The defendant failed to 
lay a proper foundation to establish Taylor’s proffered testimony 
as evidence of habit. See 1A Wigmore, Evidence § 95. Taylor had 
limited knowledge of the defendant's long-term substance abuse, 
because she had only lived with him for a few months. Also, the 
questions posed by the defendant were leading and assumed facts 
not in evidence. The trial court properly excluded Taylor’s testimony 
regarding the defendant’s use of alcohol and drugs at times prior 
to the date of the crimes for which the defendant was on trial. 


The defendant also argues under this assignment that the trial 
court erred in sustaining the State’s objections to portions of the 
testimony of defense witness Robert Garner Warren. The defend- 
ant made no offer of proof concerning Warren's proffered testimony. 
Therefore, the defendant failed to preserve this issue for appellate 
review. State v. King, 326 N.C. 662, 674, 392 S.E.2d 609, 617 
(1990). 
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[13] Dr. Richard Reed Felix, a psychiatrist, testified regarding 
the defendant’s mental condition. According to Dr. Felix, the de- 
fendant suffered some brain damage and the defendant’s use of 
aleohol and drugs worsened this condition. Dr. Felix expressed 
his opinion that, in light of the defendant’s condition, “[I]f he had 
formed a plan, he wouldn't have been able to remember it.” The 
defendant argues under this assignment that the trial court erred 
when it excluded Dr. Felix’s response to a question on the effect 
of medication on the defendant's brain damage. The exclusion was 
proper because the doctor’s response was “Well, we don’t know, 
but the. ...” The trial court by sustaining the State’s objection 
merely cut off a speculative response by Dr. Felix. See State v. 
Clark, 324 N.C. 146, 160, 377 S.E.2d 54, 62 (1989). Furthermore, 
the defendant made no offer of proof of Dr. Felix's testimony ex- 
cluded by the trial court. Therefore, we can only speculate as 
to what his answer would have been. “[I]n order for a party to 
preserve for appellate review the exclusion of evidence, the 
significance of the excluded evidence must be made to appear in 
the record and a specific offer of proof is required unless the 
significance of the evidence is obvious from the record.” State 
v. Simpson, 314 N.C. 359, 370, 334 S.E.2d 58, 60 (1985), quoted 
in, State v. King, 326 N.C. 662, 674, 392 S.E.2d 609, 617 (1990). 


In sum, the exclusion of the evidence the defendant complains 
of in this assignment was not error because the questions were 
not in proper form or the defendant failed to make an offer of 
proof. Additionally, the record already contained extensive evidence 
of the defendant’s long-term history of alcohol and drug abuse, 
and the defendant received the full benefit of this evidence. We 
overrule this assignment of error. 


[14] The defendant next assigns as error the action of the trial 
court in allowing the State to cross-examine him about adulterous 
relationships. The defendant argues that evidence of such relation- 
ships was irrelevant. The defendant testified at trial that he went 
to the home of his estranged wife on 10 January because she 
invited him there to discuss the possibility of reconciliation. The 
State contended that the defendant’s relationship with Teresa Taylor 
tended to refute the defendant’s testimony that his estranged wife 
wished to reconcile. This issue is not properly before us because 
the defendant waived any error by presenting earlier similar 
evidence. State v. Lloyd, 321 N.C. 301, 308-09, 364 S.E.2d 316, 
322, vacated on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 
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(1988). During his cross-examination of Mrs. Hill, the defendant 
himself had already introduced evidence of his adulterous relation- 
ship with Ms. Taylor. This assignment is overruled. 


[15] The defendant next assigns as error the trial court’s failure 
to admit into evidence the defendant’s discharge summary from 
Highland Psychiatrie Hospital, dated 25 August 1987. The defend- 
ant contends the discharge summary was properly authenticated 
by Dr. Felix and was admissible under Rule 803(6) of the North 
Carolina Rules of Evidence. We conclude the defendant failed to 
lay a proper foundation for the admission of the summary. Dr. 
Felix testified that he reviewed the summary in forming his opin- 
ion, but he never stated affirmatively that the summary contained 
facts upon which he based his opinion regarding the defendant's 
state of mind. 


Furthermore, the defendant suffered no prejudice. Dr. Felix 
testified regarding the same facts as those contained in the sum- 
mary. The admission of the summary would have been redundant. 
Lloyd, 321 N.C. at 314, 364 S.E.2d at 325. Assuming arguendo 
that the discharge summary was admissible under Rule 803(6), we 
thus conclude that its exclusion was harmless. This assignment 
is overruled. 


[16] The defendant next assigns as error the trial court’s failure 
to rearrange the verdict form by placing the blank for “Not Guilty” 
at the top, followed by the blanks for the lesser included offenses, 
and then by the blank for first-degree murder. The defendant cites 
no authority supporting his contention, and we have found none. 
The trial court properly instructed the jury using the pattern jury 
instructions on the elements of the offenses submitted for the jury’s 
consideration and on the presumption of the defendant’s innocence. 
The defendant points to nothing in the record indicating that the 
jury failed to follow the instructions. See State v. Clark, 324 N.C. 
146, 165-67, 377 S.E.2d 54, 66 (1989). This assignment is overruled. 


[17] The defendant next assigns as error the trial court’s use 
of the word “victim” rather than the term “deceased” in the jury 
charge. The use of the word “victim” in the jury charge was not 
improper. State v. Allen, 92 N.C. App. 168, 171, 374 S.E.2d 119, 
121 (1988), cert. denied, 324 N.C. 544, 380 S.E.2d 772 (1989). By 
using the term “victim,” the trial court was not intimating that 
the defendant committed the crime. This assignment of error is 
overruled. 
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[18] The defendant next assigns as error the trial court’s action 
of giving its instructions on flight immediately after giving its 
instructions on first-degree murder. The defendant contends this 
order of the instructions violated the rule that the jury charge 
should clarify the issues, explain the law, and eliminate confusion 
of the jury. State v. Cousin, 292 N.C. 461, 233 S.E.2d 554 (1977). 
The trial court properly instructed the jury on the use of the 
evidence of the defendant’s flight from the crime scene. Nothing 
in the record tends to indicate that the instruction might have 
confused or misled the jury. The defendant has shown no prejudice; 
therefore, this assignment is overruled. 


{19} The defendant next assigns error to the State’s questioning 
of Dr. Felix about the defendant’s adulterous relationship with 
Teresa Taylor. The State asked Dr. Felix if the defendant had 
left his wife and entered into an adulterous relationship with Ms. 
Taylor. The defendant claims that the use of the term “adulterous” 
was prejudicial. Assuming error arguendo, the defendant has shown 
no prejudice. The defendant himself testified regarding his adulterous 
relationship with Teresa Taylor. Teresa Taylor also testified re- 
garding her relationship with the defendant. We therefore overrule 
this assignment of error. 


The defendant next assigns as error the trial court’s exclusion 
of certain mitigating evidence during his capital sentencing pro- 
ceeding conducted under N.C.G.S. § 15A-2000. The Supreme Court 
of the United States has held that a capital “‘sentencer [may] 
not be precluded from considering, as a mitigating factor, any 
aspect of a defendant’s character or record and any of the cir- 
cumstances of the offense that the defendant proffers as a basis 
for a sentence less than death.” Eddings v. Oklahoma, 455 U.S. 
104, 110, 71 L. Ed. 2d 1, 8 (1982) (quoting Lockett v. Ohio, 438 
U.S. 586, 604, 57 L. Ed. 2d 973, 990 (1978)). Bearing this rule 
in mind, we turn to consider seriatim each of the trial court’s 
rulings which the defendant contends, under this assignment, ex- 
cluded proper mitigating evidence. 


[20] Lynn Cunningham, a family therapist, testified that the de- 
fendant participated in counseling sessions with Teresa Taylor and 
her son Edward. The trial court refused to allow testimony by 
Cunningham or by Dean Vic, a court counselor, regarding the nature 
of Edward's illness. The defendant made no offer of proof of 
Cunningham's response or Vic’s response. Therefore, the propriety 
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of the trial court’s exclusion of their testimony is not before us, 
because we can only speculate as to what their responses would 
have been. State v. King, 326 N.C. 662, 674, 392 S.E.2d 609, 617 
(1990). 


[21] Edward Taylor testified extensively regarding his relation- 
ship with the defendant, but the trial court did not allow him 
to answer the question, “If the jury were to vote to kill him [the 
defendant], how would you feel?” How the child might feel if the 
defendant were to be executed was not a proper matter for con- 
sideration in sentencing the defendant, as it did not involve “any 
aspect” of the defendant’s “character or record” or “any of the 
circumstances of the offense.” Lockett v. Ohio, 488 U.S. 586, 604, 
57 L. Ed. 2d 973, 990 (1978). 


The jury heard evidence of the defendant’s interaction with 
Edward. The trial court thereafter properly sustained an objection 
to a question to Dean Vie regarding the effect of the defendant's 
incarceration on Edward, as no foundation for the question had 
been established. There was no evidence that Vic dealt with Edward 
after the defendant’s arrest or had any idea of the effect of the 
defendant’s incarceration upon him. Further, Edward Taylor’s feel- 
ings about the defendant’s incarceration were not relevant to the 
issues to be decided during the sentencing proceeding. Id. 


[22] A friend of the defendant, Jim James, testified that the de- 
fendant and another friend had been bitten by a rabid dog when 
they were children. James testified that the rabies treatment was 
painful and that the defendant first began to drink after the treat- 
ment. The defendant argues that the trial court erred by refusing 
to allow James to testify that the defendant's friend who had been 
bitten by the rabid dog committed suicide fifteen years later. The 
suicide occurred fifteen years after the rabies treatment and the 
defendant established no linkage between the rabies treatment, 
the friend’s later suicide, and the defendant. We conclude that 
such evidence was not relevant in the sentencing proceeding. 
Id. 


The trial court did not allow a response by Thomas Rogers, 
a neighbor of the Hill family, when he was asked whether the 
defendant’s father had ever been in jail. The defendant made no 
offer of proof and therefore cannot show prejudice by this exclusion. 
King, 326 N.C. at 674, 392 S.E.2d at 617. 


414 IN THE SUPREME COURT 


STATE v. HILL 
[331 N.C. 387 (1992)] 


Having considered each of the defendant’s many contentions 
under this assignment of error, we conclude that none has merit. 
This assignment is overruled. 


[23] The defendant next contends that the trial court erred when 
it declined to submit the statutory mitigating circumstance of the 
defendant's age for the jury’s consideration. N.C.G.S. § 15A-2000(f)(7) 
(1988). The defendant argues that his chronological age is fifty-four, 
but that his physiological age is in fact seventy-five to eighty and 
justified submission of this mitigating circumstance. Advanced age 
should be submitted for jury consideration as a mitigating cir- 
cumstance upon proper evidence. State v. Porter, 326 N.C. 489, 
511, 391 S.E.2d 144, 158 (1990). Chronological age, however, or- 
dinarily is not determinative. Jd. Here, the defendant presented 
no evidence of advanced physiological age. His chronological age 
of fifty-four did not, standing alone, entitle him to have this mitigating 
circumstance submitted. We overrule this assignment of error. 


The defendant next assigns as error the trial court’s refusal 
to submit three nonstatutory mitigating circumstances to the jury. 
The three nonstatutory mitigating circumstances requested by the 
defendant but not submitted by the trial court were (1) residual 
or lingering doubt as to the defendant’s guilt, (2) trauma the defend- 
ant suffered as a result of the suicide of a close friend and as 
a result of receiving rabies treatment, and (3) the defendant’s positive 
influence on an emotionally handicapped child. The defendant con- 
tends that the failure to submit these three nonstatutory mitigating 
circumstances on the issues and recommendation form given the 
jury during the capital sentencing proceeding was prejudicial error. 
We disagree. 


In order for defendant to succeed on this assignment, he must 
establish that (1) the nonstatutory mitigating circumstance is 
one which the jury could reasonably find had mitigating value, 
and (2) there is sufficient evidence of the existence of the 
circumstance to require it to be submitted to the jury. Upon 
such showing by the defendant, the failure by the trial judge 
to submit such nonstatutory mitigating circumstance to the 
jury for its determination raises federal constitutional 
issues. 


State v. Benson, 323 N.C. 318, 325, 372 S.E.2d 517, 521 (1988) (cita- 
tions and footnote omitted). Bearing these principles in mind, we 
turn to consider the trial court’s failure to submit the three 
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nonstatutory mitigating cireurnstances at issue here on the form 
given the jury. 


[24] Trial courts should not submit lingering doubt of guilt as 
a mitigating circumstance. See Franklin v. Lynaugh, 487 U.S. 164, 
101 L. Ed. 2d 155, reh’g. denied, 487 U.S. 1263, 101 L. Ed. 2d 
976 (1988) (submission of doubt of guilt as mitigator not constitu- 
tionally required). Lingering or residual doubt as to the defendant’s 
guilt does not involve the defendant's character or record, or the 
circumstances of the offense. Jd. Therefore, residual doubt is not 
a relevant circumstance to be submitted in a capital sentencing 
proceeding. 


[25] The trial court also properly refused to submit the requested 
nonstatutory mitigating circumstance, “The defendant suffered 
trauma as a child due to the suicide of a close friend.” The defendant 
presented no evidence that the death of his friend caused him 
any trauma. The defendant never mentioned the friend’s suicide 
to his psychiatrist or during his testimony. We conclude that no 
reasonable juror could have found this mitigating circumstance to 
exist from the evidence offered by the defendant. Therefore, the 
trial court did not err in refusing to submit this nonstatutory 
mitigating circumstance. 


[26] The defendant also contends under this assignment that the 
trial court erred by failing to submit for jury consideration a 
nonstatutory mitigating circumstance to the effect that he had 
suffered trauma as a result of being bitten by a rabid dog as 
a child. The record on appeal reflects that the defendant did not 
include this nonstatutory mitigating circumstance among those he 
listed in his written request for instructions on mitigating cir- 
cumstances. Nor does the record reflect that the defendant ever 
made a timely written request that this nonstatutory mitigating 
circumstance be submitted to the jury for its consideration. Absent 
such a request, the failure of the trial court to submit the 
nonstatutory mitigating circumstance for the jury’s consideration 
was not error. See State v. Cummings, 326 N.C. 298, 324, 389 
S.E.2d 66, 80-81 (1990). 


[27] The defendant also argues under this assignment that the 
trial court erred by failing to comply with the defendant’s written 
request that it submit for the jury’s consideration the mitigating 
circumstance that the “defendant was a positive influence on a 
behaviorally-emotionally handicapped child.” In Cummings, we held 
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that “where a defendant makes a timely written request for a 
listing in writing on the form of possible nonstatutory mitigating 
circumstances that are supported by the evidence and which the 
jury could reasonably deem to have mitigating value, the trial 
court must put such circumstances in writing on the form.” Id. 
at 324, 389 S.E.2d at 80 (emphasis in the original). Our holding 
in Cummings was made applicable prospectively to all capital pro- 
ceedings tried after 1 March 1990. Jd. at 324, 389 S.E.2d at 81. 
The case at bar was tried at the 2 October 1990 Session of Superior 
Court, Buncombe County, and, therefore, the holding of Cummings 
governs here. Jd. The evidence presented by the defendant during 
the sentencing phase was sufficient to support submission of this 
circumstance, which a reasonable jury could find to be a mitigating 
circumstance. Therefore, we must conclude that the trial court 
erred by not submitting this nonstatutory mitigating circumstance 
on the issues form to the jury. 


Our conclusion that the trial court erred does not end our 
consideration of this issue, however, because both errors in failing 
to submit a nonstatutory mitigating circumstance altogether and 
errors in failing to include such nonstatutory mitigating circumstances 
in writing on the form to be given the jury are subject to harmless 
error analysis. Jd. Assuming arguendo that this error by the trial 
court amounted to constitutional error under Lockett v. Ohio, 438 
U.S. 586, 57 L. Ed. 2d 973 (1978), we nevertheless conclude, for 
reasons which follow, that it was harmless beyond a reasonable 
doubt. N.C.G.S. § 15A-1448(b) (1988). 


In Cummings, the trial court only submitted two mitigating 
circumstances, both of which were statutory: “lack of significant 
prior criminal activity” and “any other circumstance or circumstances 
arising from the evidence which [the jury deems] to have mitigating 
value.” 326 N.C. at 322, 389 S.E.2d at 79. The trial court submitted 
none of the nonstatutory mitigating circumstances submitted by 
the defendant. Jd. In contrast, in the present case, the trial court 
failed to submit only three of the ten nonstatutory mitigating cir- 
cumstances proposed by the defendant. We have already concluded 
in this opinion that the trial court’s failure to submit two of those 
three was not error. We now conclude that all of the evidence 
of the third nonstatutory mitigating circumstance not submitted— 
that the “defendant was a positive influence on a behaviorally- 
emotionally handicapped child” — was considered by the jury under 
the mitigating circumstance of the defendant's good character and 
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the catch-all mitigating circumstance. The trial court’s error in 
failing to submit all of the defendant's requested nonstatutory 
mitigating circumstances was harmless here, where it is clear the 
jury was not prevented from considering any potentially mitigating 
evidence. See State v. Greene, 324 N.C. 1, 20-22, 376 S.E.2d 430, 
442 (1989), vacated and remanded on other grounds, 494 U.S. ---, 
108 L. Ed. 2d 603 (1990). The jury was allowed to consider and 
must have given full consideration to all evidence of the defendant’s 
positive influence on the child in question when the jury considered 
the good character and the catch-all mitigating circumstances. By 
submitting these mitigating circumstances in writing on the form 
given the jury, the trial court afforded the jury the flexibility 
necessary to consider all of the evidence of the defendant's good 
character, including evidence of his positive influence on the child. 
Cf. Greene, 324 N.C. at 20-22, 364 S.E.2d at 442. The trial court 
by its error here did not preclude the jury from considering any 
mitigating evidence. 


Finally, the particular mitigating evidence supporting this par- 
ticular nonstatutory mitigating circumstance was of little import, 
given the overwhelming evidence supporting the defendant’s con- 
viction and the aggravating circumstances found by the jury. For 
the aforementioned reasons, we conclude the State has shown that 
the trial court’s failure to submit this nonstatutory mitigating cir- 
cumstance in writing on the form given the jury was harmless 
beyond a reasonable doubt. This assignment of error is overruled. 


[28] The defendant next assigns as error the trial court’s action 
in overruling his objection to the prosecutor’s statement in closing 
arguments to the jury: “|Ijf you chose [sic] not to exercise the 
option of the death penalty, can you guarantee that Zane Hill will 
not go get a .22 automatic sometime in the future and kill again?” 
The defendant contends that the effect of the prosecutor's state- 
ment was to prompt jury consideration of the possibility of parole. 
The prosecutor never mentioned the term “parole” and never argued 
the consequences of a life sentence. This assignment is without 
merit. State v. Johnson, 298 N.C. 355, 366-67, 259 S.E.2d 752, 760 
(1979). 


[29} By his next assignment of error, the defendant argues that 
the trial court erred in instructing the jury as to the manner 
in which the jury should consider nonstatutory mitigating cir- 
cumstances. The trial court instructed the jury that it must first 
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find whether each nonstatutory mitigating circumstance existed 
and then whether that circumstance had mitigating value. The 
defendant contends that once the jurors find that a nonstatutory 
mitigating circumstance exists, they cannot give it no weight in 
their deliberations. We have rejected the identical argument in 
State v. Fullwood, 323 N.C. 371, 395-97, 373 S.E.2d 518, 533-34 
(1988), vacated on other grounds, 494 U.S. 1022, 108 L. Ed. 2d 
602 (1990), remanded for new sentencing hearing, 329 N.C. 233, 
404 S.E.2d 842 (1991), and State v. Huff, 325 N.C. 1, 58-61, 381 
S.E.2d 635, 668-70 (1989), vacated on other grounds, 494 US. ---, 
111 L. Ed. 2d 777 (1990), remanded for new sentencing hearing, 
828 N.C. 532, 402 S.E.2d 577 (1991). This assignment of error is 
overruled. 


[30] The defendant argues by his next assignment that the trial 
court erred in instructing the jury on the aggravating circumstance 
that the murder was part of a course of conduct in which the 
defendant engaged and which included the commission by the de- 
fendant of other crimes of violence against other persons. N.C.G.S. 
§ 15A-2000(e)(11) (1988). The trial court instructed the jury: 


If you find from the evidence beyond a reasonable doubt that, 
in addition to killing the victim, the defendant on or about 
the alleged date was engaged in a course of conduct which 
involved the commission of another crime of violence against 
another person and that these other crimes were included 
in the same course of conduct in which the killing of the victim 
was also a part, you would find this aggravating circumstance. 


The defendant contends that this instruction erroneously allowed 
the jury to consider events occurring over a ten year period in 
determining whether this aggravating circumstance existed. He 
argues that these events included the alleged attempt by the de- 
fendant to kill Mrs. Hill at the time he killed Randall on 10 January 
1990, the defendant’s prior acts directed towards his wife in 
November 1989 and on 1 January 1990, and an assault upon a 
law enforcement officer which occurred in 1980. We do not agree. 


The trial court in its instruction on the course of conduct 
aggravating circumstance directed the jury that it was to consider 
other crimes of violence occurring “on or about” the day the defend- 
ant killed Randall, thus indicating that the events the jury could 
consider must be closely related in time to that killing. The trial 
court also used the terms “crime” and “person” in their singular 
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forms in the challenged instruction, which tended, in light of the 
evidence in the present case, to indicate that the jury could only 
consider the defendant’s attempt to kill Mrs. Hill on 10 January 
1990 and not other events. 


The course of conduct aggravating circumstance may in some 
situations involve crimes committed over several hours, State v. 
Williams, 305 N.C. 656, 292 S.E.2d 243, cert. denied, 459 U.S. 1056, 
74 L. Ed. 2d 622 (1982), or over several days, State v. Price, 326 
N.C. 56, 388 S.E.2d 84, vacated on other grounds, --- U.S. ---, 
112 L. Ed. 2d 7 (1990). We conclude that the trial court’s instruction 
in the present case properly focused the jury’s consideration of 
the course of conduct aggravating circumstance by limiting the 
jury’s consideration to the conduct involved in the defendant's at- 
tempt to kill Mrs. Hill on 10 January 1990. Therefore, the trial 
court did not err, and this assignment is overruled. 


[31] The defendant next assigns as error the trial court’s instruc- 
tions to the jury on two mitigating circumstances. The trial court 
instructed the jury on the mitigating circumstance that the murder 
was committed while the defendant was under the influence of 
a mental or emotional disturbance in the following manner: 


For this mitigating circumstance to exist, it is enough that 
the defendant’s mind or emotions were disturbed, from any 
cause, and that he was under the influence of the disturbance 
when he killed the victim. You would find this mitigating cir- 
cumstance if you find some type of damage to his brain and 
that as a result, the defendant was under the influence of 
mental or emotional disturbance when he killed the victim. 


The defendant argues that the trial court’s instructions improperly 
limited the jury in its consideration of evidence supporting this 
mitigating circumstance. The defendant claims that the instructions 
prevented the jury from considering the testimony of Dr. Felix 
concerning the defendant's jealousy and his fear of separation from 
his wife. We simply do not agree. The instructions expressly directed 
the jury that in order to find this mitigating circumstance, “‘it 
is enough that the defendant’s mind or emotions were disturbed, 
from any cause.” This instruction clearly prevented the jury being 
precluded from the consideration of any evidence tending to sup- 
port this mitigating circumstance. This argument is without 
merit. 
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[32] The defendant next argues under this assignment that the 
trial court erred in instructing the jury on the mitigating cir- 
cumstance that the capacity of the defendant to appreciate the 
criminality of his conduct or to conform his conduct to the re- 
quirements of law was impaired. The defendant specifically com- 
plains that the trial court did not expressly inform the jury that 
it could consider the defendant's drug and alcohol consumption 
on the day of the killing when determining whether this mitigating 
circumstance existed. We assume arguendo that the evidence in 
the present case would have permitted the jury to take into account 
the defendant’s alcohol and drug use on the day of the killing 
when considering this mitigating circumstance. However, the trial 
court is not required to summarize the evidence during its instruc- 
tions to the jury. N.C.G.S. § 15A-1232 (1988). Although the trial 
court did not completely review the evidence or specifically instruct 
the jury that it could consider the evidence of the defendant’s 
drug and alcohol use on the day of the killing when determining 
whether the defendant’s capacity to appreciate the criminality of 
his conduct or conform his conduct to law was impaired, the trial 
court’s instructions did not preclude the jury from considering and 
weighing that evidence for this purpose. This assignment is overruled. 


[33] By his next assignment the defendant argues that the trial 
court erred by failing to give his tendered instruction generally 
defining the term “mitigating circumstance” and expressly authoriz- 
ing the jury to base its verdict on sympathy arising from the 
mitigating evidence. The defendant first argues under this assign- 
ment that the trial court erred by failing to submit his proposed 
instruction generally defining the term “mitigating circumstance.” 
The trial court gave the jury a correct general definition of 
“mitigating circumstance” drawn directly from our pattern jury 
instructions. See N.C.P.I.—Crim. 150.10 (1990). Where a defendant 
requests an instruction which is supported by evidence and which 
is a correct statement of law, the trial court must give the instruc- 
tion in substance. Fullwood, 323 N.C. at 390, 373 S.E.2d at 529. 
The trial court need not give the instruction in the words the 
defendant requests, however. Jd. Here, the trial court’s instructions 
correctly defined “mitigating circumstance.” The trial court’s failure 
to give the precise instruction requested by the defendant was 
not error. 


[34] The defendant next argues under this assignment of error 
that the trial court erred by rejecting his request that it specifically 
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instruct the jury during the capital sentencing proceeding that 
“you are entitled to base your verdict upon any sympathy or mercy 
you may have for the defendant that arises from the evidence 
presented in this case.” In California v. Brown, 479 U.S. 538, 93 
L. Ed. 2d 934 (1987), the Supreme Court of the United States 
held that an instruction to jurors during capital sentencing that 
they “must not be swayed by mere sentiment, conjecture, sym- 
pathy, passion, prejudice, public opinion or public feeling” did not 
unconstitutionally deny the defendant a fair consideration of the 
full range of all of the evidence introduced in mitigation. The Supreme 
Court indicated inter alia that the instruction did not direct the 
jury to disregard considerations such as sympathy entirely, but 
only to disregard such considerations where they did not arise 
from the evidence introduced in mitigation. Jd. However, while 
the Supreme Court held in that case that an instruction that the 
jury should not consider “mere sympathy” unsupported by mitigating 
evidence was not error, the Supreme Court did not hold that an 
instruction directing the jury to consider and weigh sympathies 
arising from mitigating evidence was constitutionally required. Id. 
We conclude that the better and constitutionally safer course for 
trial courts is to avoid mentioning sympathy in instructions con- 
cerning mitigating circumstances in capital sentencing proceedings, 
as there will always be some danger that some jurors will misconstrue 
any suggestion they may consider sympathy during sentencing as 
giving them the type of unbridled discretion as to sentencing which 
violates the Eighth Amendment as interpreted in Gregg v. Georgia, 
428 U.S. 153, 49 L. Ed. 2d 859 (1976). We believe that trial courts 
should not refer to “sympathy.” Instead, when instructing the jury 
to consider the statutory catch-all mitigating circumstance of “/aj/ny 
other circumstance arising from the evidence which the jury deems 
to have mitigating value,” trial courts should emphasize that the 
jury must weigh all mitigating considerations whatsoever which 
it finds supported by evidence. N.C.G.S. § 15A-2000(£)(9) (1988) (em- 
phasis added). We believe that this course will lead the jury to 
consider all of the mitigating evidence introduced as required by 
Lockett v. Ohio, 488 U.S. 586, 57 L. Ed. 2d 973 (1978), without 
the risk of encouraging the jury to exercise unbridled, and thus 
unconstitutional, discretion. As the trial court submitted the statutory 
catch-all mitigating circumstance after proper instructions in the 
present case, we conclude that it did not err in this regard. For 
the foregoing reasons, this assignment of error is overruled. 
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[35] The defendant has made no assignment of error or argument 
relating to Morgan v. Illinois, --- U.S. ---, --- L. Ed. 2d ---, 
52 CCH S. Ct. Bull. B2665 (U.S. June 15, 1992). As Morgan was 
decided after briefs were filed and oral arguments conducted, we 
elect to review any possible violation of its holding on our own 
motion. In that recent case, the Supreme Court of the United States 
held that the trial court’s refusal to ask prospective jurors “If 
you found Derick Morgan [the defendant] guilty, would you 
automatically vote to impose the death penalty no matter what 
the facts are?” was prejudicial error and violated the defendant's 
rights under the Fourteenth Amendment of the Constitution of 
the United States. We have thoroughly reviewed the transcript 
of the present case. The defendant was permitted to seek informa- 
tion on the views of prospective jurors on whether they would 
automatically sentence the defendant to death regardless of the 
facts of the case. The defendant received answers on this matter, 
and we conclude that his rights under the Fourteenth Amendment 
as set forth in Morgan were not violated. 


Having determined that the defendant’s trial and capital sen- 
tencing proceeding were free from prejudicial error, we turn to 
duties reserved by N.C.G.S. § 15A-2000(d\2) exclusively for this 
Court in capital cases. State v. Williams, 308 N.C. 47, 79, 301 
S.E.2d 335, 354-55, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 
(1983). It is our duty in this regard to ascertain (1) whether the 
record supports the jury's findings of the aggravating circumstances 
on which the sentence of death was based, (2) whether the death 
sentence was entered under the influence of passion, prejudice, 
or other arbitrary consideration, and (3) whether the death sentence 
is excessive or disproportionate to the penalty imposed in similar 
cases, considering both the crime and the defendant. Jd. 


We have thoroughly examined the record, transcripts, and 
briefs in the present case. We have also closely examined those 
exhibits which were forwarded to this Court. We conclude that 
the record fully supports the aggravating circumstances found by 
the jury. Further, we find no indication that the sentence of death 
was imposed under the influence of passion, prejudice, or any other 
arbitrary consideration. 


[36] We turn now to our final statutory duty of proportionality 
review. This duty requires that we determine whether the death 
sentence in the present case is excessive or disproportionate to 
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the penalty imposed in similar cases, considering the crime and 
the defendant. Id. 


In essence, our task on proportionality review is to compare 
the case at bar with other cases in the pool which are roughly 
similar with regard to the crime and the defendant, such as, 
for example, the manner in which the crime was committed 
and defendant’s character, background, and physical and men- 
tal condition. 


State v. Lawson, 310 N.C. 632, 648, 314 S.E.2d 493, 503 (1984), 
cert. denied, 471 U.S. 1120, 86 L. Ed. 2d 267 (1985), quoted in, 
State v. Lloyd, 321 N.C. 301, 322, 364 S.E.2d 316, 329, vacated 
on other grounds, 488 U.S. 807, 102 L. Ed. 2d 18 (1988). 


In the present case, the defendant was convicted of first-degree 
murder based on premeditation and deliberation and also convicted 
of assault with a deadly weapon upon another victim with intent 
to kill. The jury found all three aggravating circumstances submit- 
ted to exist; the defendant had been previously convicted of a 
felony involving the use of violence to the person, the murder 
was part of a course of conduct in which the defendant engaged 
and that included the commission by the defendant of other crimes 
of violence against other persons, and the murder was committed 
for the purpose of avoiding or preventing lawful arrest. The jury 
found the following mitigating circumstances: (1) “The defendant 
voluntarily submitted himself for alcohol and drug abuse treatment 
prior to the murder”; (2) “The defendant has exhibited good conduct 
in jail following his arrest”; (3) “The defendant has spinal arthritis 
and was disabled”; (4) “The defendant’s alcohol abuse was episodic”; 
and (5) “The defendant began his use of alcohol at an early age.” 


In our proportionality review, we must compare the present 
case with other cases in which this Court has ruled upon the propor- 
tionality issue. This case is not particularly similar to any case 
in which this Court has found the death penalty disproportionate 
and entered a sentence of life imprisonment. Each of those cases 
included facts not present here. 


In State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), the 
defendant was convicted solely on the theory of felony murder. 
The jury did not find premeditation and deliberation. The jury 
found only one aggravating circumstance, murder for pecuniary 
gain. The jury found as mitigating circumstances that (1) the de- 
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fendant had no significant history of prior criminal activity, (2) 
the defendant was under the influence of an emotional or mental 
disturbance, (3) the defendant confessed to the murder and cooperated 
with the police, (4) the defendant consented to a search of his 
motel room, car, home, and storage bin, and (5) that the defendant 
was abandoned by his natural mother at an early age. Benson 
is easily distinguishable from the present case. In the present case, 
unlike Benson, the jury found that the defendant had committed 
the first-degree murder after premeditation and deliberation. In 
addition, the jury here found three aggravating circumstances. 


In State v. Stokes, 319 N.C. 1, 352 S.E.2d 653 (1987), the defend- 
ant was convicted solely on a felony murder theory, and the majori- 
ty of this Court felt there was little or no evidence of a premeditated 
killing. In the present case, the defendant was convicted of having 
committed first-degree murder after premeditation and delibera- 
tion. Additionally, he was found guilty of a contemporaneous assault 
with a deadly weapon with intent to kill another person. Stokes 
is also easily distinguishable from the present case, because Stokes’ 
co-defendant, whom the majority of this Court seemed to believe 
more culpable than Stokes, was sentenced to life imprisonment. 


In State v. Rogers, 316 N.C. 203, 341 S.E.2d 713 (1986), over- 
ruled on other grounds by State v. Vandiver, 321 N.C. 570, 364 
S.E.2d 373 (1988), the only aggravating circumstance found by the 
jury was that the murder for which Rogers was convicted was 
part of a course of conduct which included the commission of violence 
against another person or persons. In the present case, the jury 
found that aggravating circumstance plus two additional aggravating 
circumstances. 


In concluding that the death penalty was disproportionate in 
State v. Young, 312 N.C. 669, 325 S.E.2d 181 (1985), this Court 
noted that the jury found as aggravating circumstances that the 
murder was committed during the commission of a robbery or 
burglary and that it was committed for pecuniary gain. In the 
present case, the defendant was convicted of first-degree murder 
and assault with a deadly weapon with the intent to kill. This 
Court distinguished Young from cases where the death sentence 
had been upheld by focusing on the failure of the jury in that 
case to find either the aggravating circumstance that the murder 
was especially heinous, atrocious or cruel, or the aggravating cir- 
cumstance that the murder was committed as part of a course 
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of conduct which included the commission of violence against another 
person or persons. /d. at 691, 325 8.E.2d at 194. The present case 
is distinguishable from Young because, among other things, the 
jury found the course of conduct aggravating circumstance to exist. 


In State v. Hill, 311 N.C. 465, 319 S.E.2d 163 (1984), the single 
aggravating circumstance found was that the murder was commit- 
ted against a law enforcement officer engaged in the performance 
of his official duties. In Hill, the officer had chased down the defend- 
ant on foot, and the officer had been shot as the two men had 
struggled for control of the officer’s gun. The Hill case differs 
markedly from this case in which the defendant walked up to his 
estranged wife’s house with a rifle, shot his son three times, then 
went outside and attempted to kill his fleeing wife. 


In State v. Bondurant, 309 N.C. 674, 309 S.E.2d 170 (1983), 
the evidence tended to show that the defendant and a group of 
his friends were riding in a car when the defendant taunted the 
victim by telling him he would shoot him and questioning whether 
the victim believed the defendant would shoot him. The defendant 
shot the victim, but then immediately directed the driver to pro- 
ceed to the emergency room of the local hospital. The jury found 
as aggravating circumstances that the crime was especially heinous, 
atrocious, or cruel, and that it was a part of a course of conduct 
including crimes of violence against other persons. In concluding 
that the death penalty was disproportionate there, we focused on 
the defendant’s attempt to obtain medical assistance for the victim 
and the lack of any apparent motive for the killing. In contrast, 
the defendant in the present case shot his son Randall to prevent 
him from seeking help from law enforcement officers, and the de- 
fendant never sought medical assistance for Randall. The defend- 
ant’s prior assaults on his estranged wife and his failed attempts 
to reconcile with her exhibit a clear motive for the attack on his 
wife and the murder of his son who was intervening in their 
reconciliation. 


In State v. Jackson, 309 N.C. 26, 305 S.E.2d 703 (1983), the 
defendant was on foot and waved down the victim as the victim 
passed in his truck. Not long thereafter, the victim’s body was 
discovered in the truck. He had been shot twice in the head and 
his wallet was gone. The jury convicted the defendant of first- 
degree murder only on a felony murder theory and found the ag- 
gravating circumstance that the murder was committed for pecuniary 
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gain. In contrast, the defendant in the present case was found 
to have committed first-degree murder after premeditation and 
deliberation, and the jury found three aggravating circumstances. 


For the foregoing reasons, we conclude that each of the cases 
in which we have found the death penalty to be disproportionate 
is distinguishable from the present case. The present case is not 
strikingly similar to any of those cases. 


We next must compare this case with the cases in which we 
have found the death penalty to be proportionate. Although we 
review all of the cases in the pool of “similar cases” when engaging 
in our statutorily mandated duty of proportionality review, we 
have previously stated, and we reemphasize here, that we will 
not undertake to discuss or cite all of those cases each time we 
carry out that duty. State v. Williams, 308 N.C. 47, 81, 301 S.E.2d 
335, 356, cert. denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983). “The 
Bar may safely assume that we are aware of our own opinions 
filed in capital cases arising since the effective date of our capital 
punishment statute, 1 June 1977.” Jd. at 81-82, 301 S.E.2d at 356. 


Here, it suffices to say we conclude that the present case 
is more similar to certain cases in which we have found the sentence 
of death proportionate than to those in which we have found the 
sentence of death disproportionate. E.g., State v. Lawson, 310 N.C. 
632, 314 S.E.2d 493 (1984) (defendant during the course of a burglary 
shot and killed one victim and attempted to murder another); State 
v. Roper, 328 N.C. 337, 402 S.E.2d 600, cert. denied, --- U.S. ---, 
116 L. Ed. 2d 232 (1991) (defendant murdered a man and then 
raped his girlfriend); State v. Vereen, 312 N.C. 499, 324 S.E.2d 
250, cert. denied, 471 U.S. 1094, 85 L. Ed. 2d 526 (1985) (defendant 
murdered seventy-two year old woman then stabbed and sexually 
assaulted the victim’s mentally retarded daughter); State v. 
McDowell, 301 N.C. 279, 271 S.E.2d 286 (1980), cert. denied, 450 
U.S. 1025, 68 L. Ed. 2d 220 (1981) (defendant stabbed a four year 
old child and assaulted her fourteen year old sister). The evidence 
presented in the present case was that the defendant deliberately 
entered the house of his estranged wife and threatened his wife 
and his son with a rifle. The defendant then deliberately shot his 
son three times when his son attempted to telephone law enforce- 
ment authorities for help. The defendant then struck his wife with 
the butt of his rifle when she came to her mortally wounded son. 
If the defendant had not had to reload the rifle, giving Mrs. Hill 
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time to escape, the defendant would likely also have shot and 
killed her in the bedroom. Having failed to do so, the defendant 
pursued her and attempted to shoot her as she was running away 
from the house. After comparing this case carefully with all others 
in the pool of “similar cases” used for proportionality review — 
including all those in which the jury recommended either death 
or a life sentence—‘“[w]le cannot say that it does not fall within 
the class of first degree murders in which we have previously 
upheld the death penalty.” State v. Brown, 315 N.C. 40, 71, 337 
S.E.2d 808, 830 (1985), quoted in Lloyd, 321 N.C. at 327, 364 S.E.2d 
at 332. Accordingly, we conclude that the sentence of death entered 
in the present case is not disproportionate. 


Having considered and rejected all of the defendant’s assigned 
errors, we hold that the defendant’s trial was free of prejudicial 
error and that the sentence of death entered against him must 
be and is left undisturbed. 


No error. 


STATE OF NORTH CAROLINA v. MICKEY ALTON PHIPPS 


No. 565A90 
(Filed 25 June 1992) 


1. Constitutional Law § 266 (NCI4th)— robbery and murder — 
questioning — Sixth Amendment right to counsel —no custodial 
interrogation 

A defendant in a robbery and murder prosecution was 
not deprived of his Sixth Amendment right to counsel where 
he contended that law enforcement officers postponed arresting 
him so that they could interrogate him repeatedly without 
affording him constitutional protections. The Sixth Amend- 
ment right to counsel does not attach at the time of interroga- 
tion or arrest, but at the first appearance before a judge of 
the district court. Defendant here had not been arrested at 
the time he gave his confession and it could not be concluded 
that there was a violation of his Sixth Amendment right to 
counsel. 
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Am Jur 2d, Criminal Law §§ 732, 734, 735. 


Denial of, or interference with, accused’s right to have 
attorney initially contact accused. 18 ALR4th 669. 


. Evidence and Witnesses § 1235 (NCI4th)— robbery and 


murder — interrogation— Miranda warnings—no_ custodial 
interrogation 


The trial judge correctly concluded that a defendant in 
a murder and robbery prosecution was not in custody and 
was not entitled to Miranda warnings prior to his confession 
where defendant cooperated with the investigation from the 
outset and several times went to the police station on his 
own; he answered questions on those occasions and was finger- 
printed; defendant was not arrested and was permitted to 
return home each time; defendant returned investigators’ phone 
calls, agreed to meet with them to discuss his alibi, agreed 
to a polygraph test, and accompanied law enforcement officers 
to Hickory for that purpose; defendant declined to take the 
test after being informed that he did not have to take the 
test, that he could remain silent, and that anything he said 
could be used against him; the officers drove him back to 
North Wilkesboro; defendant later spoke in casual circumstances 
with a local attorney who advised defendant that he did not 
have to take the polygraph test; defendant later agreed to 
go with the officers to the police station to clear up some 
matters; after about an hour at the station, defendant agreed 
to go with officers to Hickory to take the polygraph test; 
officers complied with defendant’s request to take him by his 
house and offered to make sure he got something to eat; de- 
fendant was advised by his wife to call an attorney and not 
take the test; defendant waited at the SBI office in Hickory 
by himself in a lobby with unlocked doors for over thirty 
minutes; he was allowed to use the restroom unaccompanied 
several times; he was again informed of his rights prior to 
taking the test and signed a waiver; he waited alone while 
the results were compiled; he was again informed that he 
was not under arrest and was free to leave; an agent then 
confronted defendant with negative test results and asked for 
the truth; defendant asked for and received permission to call 
his mother; and defendant made and then repeated his 
confession. 
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Am Jur 2d, Criminal Law §§ 791-797. 


What constitutes “custodial interrogation” within the rule 
of Miranda v. Arizona requiring that suspect be informed of 
his federal constitutional rights before custodial interrogation. 
31 ALR3d 565, Sec. 1. 


. Evidence and Witnesses § 1221 (NCI4th)— murder and 
robbery — interrogation -- waiver of rights — knowing, intelligent 
and voluntary | 

The confession of a robbery and murder defendant was 
voluntarily made although defendant contended that multiple 
interrogations including law enforcement visits to his home, 
the long duration of one session including lack of sleep and 
food, and the confrontation with his earlier inconsistent and 
untruthful statements caused both his confession and the waiver 
of his constitutional rights to be involuntary. 


Am Jur 2d, Evidence §§ 529, 543-545, 549-552. 


Suppression before indictment or trial of confession 
unlawfully obtained. 1 ALR2d 1012. 


Admissibility of pretrial confession in criminal case— 
Supreme Court cases. 4 L. Ed. 2d 183. 


. Constitutional Law § 252 (NCI4th) — appointment of investigator 
denied—no error 

The trial court did not err by denying a murder and 
robbery defendant’s motion for the appointment of an in- 
vestigator where defendant’s motion referred to no particular 
evidence or issue that would be significant to the case and 
was an insufficient showing of particularized need for expert 
assistance. 


Am Jur 2d, Criminal Law § 719. 


Right of indigent defendant in state criminal case to 
assistance of investigators. 81 ALR4th 259. 


. Constitutional Law § 244 (NCI4th)— motion for additional ex- 
pert assistance—ex parte hearing denied—no error 

The trial court did not abuse its discretion in a prosecution 
for murder and robbery by denying defendant an ex parte 
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hearing at which to apply for funds to employ expert assistance. 
The decision to grant an ex parte hearing is within the trial 
court's discretion; although such a hearing may be the better 
practice, it is not always constitutionally required under Ake 
v. Oklahoma, 470 U.S. 68. 


Am Jur 2d, Criminal Law § 719. 


. Evidence and Witnesses § 1686 (NCI4th)— murder— 


photographs of crime scene and victim’s body—no abuse of 
discretion 


The trial court did not abuse its discretion in a prosecution 
for robbery and murder by allowing the State to introduce 
fifty-two color photographs of the crime scene and the victim’s 
body where the circumstances surrounding the presentation 
of the photographs, and the photographs themselves, were 
not such that it could be said that their admission for illustrative 
purposes was not the result of a reasoned decision. 


Am Jur 2d, Homicide §§ 416-419. 


Admissibility of photograph of corpse in prosecution 
for homicide or civil action for causing death. 73 ALR2d 
769. 


. Criminal Law § 410 (NCI4th)— murder and robbery — volume 


of physical evidence—cumulative effect—no error 


. There was no error in a prosecution for robbery and murder 
in the manner in which the prosecutor sought to fulfill his 
duty through the presentation of evidence where defendant 
contended that the cumulative effect of the prodigious volume 
of physical evidence and expert or investigative testimony 
was confusion and undue prejudice. 


Am Jur 2d, Trial §§ 497, 502. 


. Homicide § 113 (NCI4th)— first degree murder — intoxication 


as defense—instruction refused—degree of intoxication 

The trial court did not err in a first degree murder prose- 
cution by refusing defendant’s request for a jury instruction 
on voluntary intoxication where defendant presented no 
evidence relating to his degree of intoxication. 


Am Jur 2d, Homicide § 458. 


IN THE SUPREME COURT 431 


STATE v. PHIPPS 
(831 N.C. 427 (1992)] 


9. Criminal Law § 25 (NCI4th)— voluntary intoxication — stand- 
ard of proof — defendant not unconstitutionally prevented from 
presenting evidence 

The high evidentiary standard of proof required as a pre- 
requisite to a voluntary intoxication instruction does not un- 
constitutionally prevent a defendant from presenting evidence 
in his defense; the presence of a burden of production cannot 
reasonably be said to preclude introduction of evidence. 


Am Jur 2d, Homicide § 458. 


10. Homicide § 514 (NCJ]4th)— second degree murder — not 
submitted—no prejudicial error 
There was no prejudicial error in a prosecution for murder 
and robbery where the court denied defendant’s request to 
submit the possible verdict of second degree murder. Although 
second degree murder should have been submitted because 
the jury could have concluded on the evidence that defendant 
killed the victim with malice but without premeditation and 
deliberation, the jury based its verdict on both premeditation 
and deliberation and the felony murder rule. 


Am Jur 2d, Homicide §§ 486, 496. 


Modern status of law regarding cure of error, in instruc- 
tion as to one offense, by conviction of a higher or lesser 
offense. 15 ALR4th 118. 


Justice MEYER dissenting. 


Justices MITCHELL and LAKE join in this dissenting 
opinion. 


APPEAL of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered 
by Ross, J., at the 7 May 1990 Criminal Session of Superior Court, 
WILKES County, upon a jury verdict finding defendant guilty of 
one count of first-degree murder. Defendant’s motion to bypass 
the Court of Appeals as to his conviction for robbery with a dangerous 
weapon was allowed by this Court on 25 February 1992. Heard 
in the Supreme Court 11 May 1992. 
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Lacy H. Thornburg, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


D. Thomas Lambeth, Jr., June K. Allison, and Julie A. Risher 
for defendant appellant. 


WHICHARD, Justice. 


Defendant appeals his convictions for first-degree murder and 
robbery with a dangerous weapon. In a capital trial, the jury found 
defendant guilty of first-degree murder on the basis of both 
premeditation and deliberation and the felony murder rule. The 
jury recommended a sentence of life imprisonment for the murder. 
The trial court imposed that sentence in addition to a forty-year 
sentence for the robbery conviction. We conclude that the trial 
court erred in failing to submit the charge of second-degree murder, 
but we hold the error to be nonprejudicial in light of the felony 
murder verdict. Because the first-degree murder conviction may 
be upheld only by virtue of the felony murder rule, however, we 
arrest judgment on the underlying felony, robbery with a dangerous 
weapon. 


The State presented evidence tending to prove the following 
facts and circumstances: On 7 May 1989, Janice Sheets was working 
as the manager of the Adams Seafood restaurant in North 
Wilkesboro. As manager, one of her duties was to make the night 
deposit at First Union Bank. Sheets left the restaurant at about 
11:00 p.m. and drove her car to make the deposit. A night watchman 
in the vicinity of the bank saw Sheets’ car in the parking lot 
at 11:40 p.m. and again at 12:40 a.m. A depositor discovered Sheets’ 
car in the bank parking lot at approximately 1:20 a.m. and reported 
it to the authorities. Officers Burns and Bailey of the North 
Wilkesboro Police Department investigated the report and found 
the dead body of Janice Sheets. 


The autopsy revealed both blunt and sharp force injuries to 
the victim’s head and a defensive injury to one finger on the vic- 
tim’s right hand. The victim received as many as eighteen blows 
to the head, but the cause of death was an incised wound or a 
sharp force wound to the neck. This wound was approximately 
four inches long, one and one-half inches wide, and it involved 
a complete transection, or cutting, of the right jugular vein. 


The murder investigation revealed that two bank deposit bag's 
containing cash, checks, and credit card receipts totalling $9,556.65 
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were taken from Janice Sheets. Nineteen identifiable fingerprints 
were found in the victim’s car, fifteen of which matched the victim’s. 
The four remaining identifiable fingerprints did not match the vic- 
tim’s or defendant’s, but were otherwise unidentified. Investigators 
found several other latent prints with insufficient ridge detail for 
proper identification. Forensic tests of blood and hair samples failed 
to identify a suspect. 


Two witnesses testified that they saw an individual matching 
defendant's general description in the vicinity of the murder scene 
near the time of the crime. One identified defendant as the in- 
dividual she saw that night. 


As part of the murder investigation, SBI Special Agent Steve 
Cabe spoke with employees of the restaurant, including defendant, 
who worked as a cook and busboy. Agent Cabe first spoke with 
defendant on 8 May 1989. Defendant told Cabe he had left the 
restaurant at about 10:00 p.m. and gone to the Run-In, a nearby 
convenience store, and talked with Mark McNeill. In a second con- 
versation with Agent Cabe, on 10 May 1989, defendant said he 
had bought a six-pack of beer and some gasoline at the Run-In. 
Defendant said he spoke with McNeill and then went straight home. 
After learning that investigators had interviewed his wife, defend- 
ant admitted that he had not gone straight home but instead had 
been with his cousin, Lois Bailey, until midnight. Defendant told 
Cabe that he had been seeing Lois for approximately four years, 
and that they parked his car in an alley that evening. 


Lola Simpson, whose maiden name was Bailey,’ testified that 
she had known defendant for about seven years and that they 
had had an affair for about four years. Simpson testified that de- 
fendant called her on 12 May 1989 and told her he had given 
the police her name and that he needed an alibi for the time of 
Janice Sheets’ murder. Defendant responded negatively when Simp- 
son asked him if he had killed Sheets. He said that he needed 
the alibi because he had been out drinking with Tracy Dowell, 
who was underaged, and did not want to get Tracy in trouble. 
Simpson indicated to defendant that she needed to think about 
whether to provide him with an alibi. Tracy Dowell testified at 
trial that he was not with defendant on the evening of the murder. 





1. It appears from the transcript, though with less than complete clarity, 
that Lois Bailey and Lola Simpson are one and the same. 
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Defendant called Simpson again on 18 May 1989 to ask whether 
the police had spoken with her. He again said he wanted her to 
tell the police that he was with her between 10:30 and 11:00 p.m. 
on the evening of the murder. Police officers spoke with Simpson 
the next day, and she told them she had been at her mother's 
house on the evening of 7 May and defendant had not been with her. 


Defendant spoke with SBI Special Agent William Foster at 
the police department on 19 May 1989. According to Foster, defend- 
ant said he had “told some fabrications” because he did not have 
an alibi for the night of Janice Sheets’ murder. In this interview, 
defendant told Foster that Sheets had asked him to put a cardboard 
box in her car just before he left work. Defendant complied with 
that request and then told Sheets he was leaving. Defendant went 
to the Run-In and then waited in the alley for Lola Simpson. Defend- 
ant drank a couple of beers, drove around for a while, and then 
went home. 


Less than a month later, defendant admitted his responsibility 
for the death of Janice Sheets. SBI Special Agent Jonathan Jones 
testified that defendant made the following inculpatory statement 
to him on 8-9 June 1989: 


I got of [sic] work at Adams Seafood and Steakhouse around 
10:30 p.m. Sunday night. I called my mother from the pay 
phone at Adams Seafood and Steakhouse. Jan asked me to 
put a box in the car. I used Jan’s keys to unlock her car 
and put the box on the front seat. I think the box contained 
papers. I locked Jan’s car and gave Jan her keys back. I got 
in my car and smoked pot and drank beer and rode around. 
At approximately 10:45 p.m., I went back to Adams and sat 
in my car and drank beer. Jan came out and asked me to 
ride with her to make the deposit. I got in Jan’s gray Buick 
and ask [sic] Jan how much money did they take in. Jan said 
thirty-some hundred. I asked Jan—excuse me—I asked could 
I have the money and Jan said, “No.” We drove to the bank 
and I said, “Janice, I really need this money because I am 
about to lose my house.” She said, “Hell, no!” Jan started 
out of the car and I grabbed her by the hair and pulled her 
into the car. She smacked me in the face. I hit her around 
the head with my hand. Jan had a ratchet that was silver 
chrome. She tried to hit me with it. I blocked it. It fell to 
the floor. I picked it up and hit Jan in the head with the 


IN THE SUPREME COURT 435 


STATE v. PHIPPS 
[331 N.C. 427 (1992)] 


ratchet several times. It stung her, but didn’t knock her out. 
Jan came up with a knife and Jan tried to cut me. We wrestled 
and I got the knife and stabbed Jan in or around the neck. 
She was bleeding a lot. I picked up everything I had my hands 
on and the money bag and the ratchet or bar and her keys 
and ran, ran towards my car at Adams. 


The State also presented evidence that defendant was in dire 
financial straits. Shortly before the murder, defendant unsuccessful- 
ly sought loans of more than one thousand dollars from two financial 
institutions, and he faced foreclosure on his residence. Yet, within 
a week after the murder and robbery, defendant made up two 
delinquent house payments with $2,137.75 in cash. He also made 
up delinquencies on two other loan accounts and a Duke Power 
Company account. Further, he made retribution in cash of almost 
$100 worth of bad checks he had written. 


Defendant presented no evidence at the guilt stage of the 
trial. The jury returned a verdict of guilty of first-degree murder, 
based on both the felony murder rule and a finding of premeditation 
and deliberation, and robbery with a dangerous weapon. The jury 
recommended that defendant receive a sentence of life imprison- 
ment for the murder. The trial court sentenced defendant to life 
imprisonment for the murder conviction and to a consecutive forty- 
year term for the robbery conviction. 


In his first assignment of error, defendant contends that the 
trial court erred in denying his motion to suppress certain in- 
culpatory statements. During the investigation, law enforcement 
officials questioned defendant at least ten times. The questioning 
culminated in the 8-9 June confession described above. Defendant 
argues that his motion to suppress the inculpatory statements should 
have been granted because the statements were obtained prior 
to his having been advised of his constitutional rights and under 
such circumstances that the statements were made unknowingly, 
unintelligently, and involuntarily. We disagree. 


Judge Rousseau denied defendant's motion to suppress on the 
grounds that 


all statements given by the Defendant to the officers or to 
Officer Cabe on May the 8th, and 10th, to Chief Miller on 
May the 10th, to Detective Jarvis on May the 10th, May the 
19th, June the 2nd, June the 5th, and June the 8th, were 
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freely and voluntarily given; that at no time was the Defendant 
arrested or in custody, and that he was not entitled at that 
time to any Miranda warnings .... 


The Court further concludes that no reasonable person 
would have believed that he was in custody prior to 2:00 a.m. 
on June 9, 1989, and therefore, the defendant was not entitled 
to any Miranda warnings prior to that time. 


The Court further concludes that the Defendant freely 
and voluntarily went to the SBI office in Hickory with North 
Wilkesboro police officers and that at that time, he was advised 
of his Miranda rights as well, as well as his right to take 
the polygraph, and that the Defendant freely, voluntarily and 
of his own free will agreed to take the polygraph after being 
advised of the rights to take the polygraph and after being 
advised of his Miranda rights; [and] that the Defendant freely 
and voluntarily agreed to talk without a lawyer knowing that 
his statement could be used against him . 


These legal conclusions were based on the following extensive find- 
ings of fact: 


That on May the 7th, 1989 sometime prior to midnight, that 
a body was found in the Town of North Wilkesboro; that 
that person had been an employee of Adams Seafood ... 
that the North Wilkesboro Police Department began an im- 
mediate investigation of the killing; that on May the 8th, the 
police department, along with the SBI, and other law enforce- 
ment officers began interviewing each of the employees at 
Adams Seafood, one of them being the defendant; that at 8:35 
p.m. in response to a request, the Defendant went to the North 
Wilkesboro Police Department at which time he was inter- 
viewed by ... SBI Agent Cabe. At that time, the Defendant 
was not under arrest and left [at] approximately 9:00 p.m.... 


That some eight or ten other employees were also re- 
quested by the officers to come to the police department at 
which time they were all interviewed; each of these persons 
being interviewed individually, and on this occasion, the De- 
fendant was not advised of any rights, nor was he under arrest. 


That on May 10th, the Defendant was again asked to 
come to the police station; that the Defendant and other 
employees were being reinterviewed that day; that the Defend- 
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ant was not under arrest, nor were any threats or promises 
made to him on this occasion or the previous day; that he 
appeared at the police department about 5:45 p.m. and left 
about 8:00 p.m.; that prior to leaving he was asked who he 
thought killed the deceased. 


Again, on May the 10th, Detective Jarvis . . . was in- 
vestigating this crime as well as some other crime, and that 
he asked the Defendant to submit to fingerprinting to be used 
in another case as well as the incident [sic] case in order to 
possibly eliminate any person whose prints were found at the 
scene; that the police department took prints of four or five 
other employees, some EMS employees as well as the North 
Wilkesboro police that might have been found at the scene; 
that on this occasion, the Defendant voluntarily submitted to 
fingerprinting; that at this time, he was not under arrest, 
nor was he in custody. 


That again, on May the 18th, the Defendant was asked 
to take the polygraph test and he was taken to Hickory at 
about 4:00 p.m. by the North Wilkesboro police officers; that 
prior to going, the Defendant stated that he would take the 
polygraph; that he did not have an attorney, but at that time, 
was not under arrest and voluntarily went with the officers 
to the SBI office in Hickory; that upon arriving at the office, 
SBI Agent Jones advised him of his rights to remain silent, 
anything he said could be used against him, and that he did 
not have to take the polygraph examination; that at that time, 
the Defendant refused to take the polygraph; that sometime 
after that date, the Defendant, while at the supermarket 

. met John Hall, an attorney in Wilkesboro; that Mr. Hall 
advised him that he did not have to take a polygraph... . 


That on May the 19th, Detective Jarvis again talked to 
the Defendant by telephone; that the officer had previously 
left word for the Defendant to call him at the police station 
and the Defendant did return the call to Detective Jarvis 
.. 4 that at that time, Detective Jarvis made some notes 
of the conversation; at that time, the Defendant was not ad- 
vised of his rights, nor was he under arrest and was not in 
custody; that later that day, the Defendant did come to the 
police department as a result of Officer Jarvis’ request; that 
the Defendant came by himself at about 5:45 p.m. and remained 
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until about 7:00 p.m. at which time the Defendant left; that 
on June the 2nd, Officer Jarvis again asked the Defendant 
to come to the police department, at which time, he was there 
about thirty minutes, during which time, Officer Jarvis talked 
to the Defendant about another case as well as the incident 
[sic] case; that at no time was the Defendant placed under 
arrest, nor advised of any rights; that Officer Jarvis again, 
on June the 5th, went to the Defendant’s residence and talked 
to the Defendant outside the Defendant’s house for several 
minutes; that he was not arrested at that time, nor in custody. 


On June the 8th, Officer Jarvis again went to the Defend- 
ant’s residence at about 7:45 p.m. and told the Defendant that 
he needed to talk to him and that he needed to go with him 
to the police station; that the Defendant left with Officer Jarvis 
and went to the police department; at that time, the Defendant 
was not under arrest and voluntarily went with the police 
officer; that upon arriving at the police station, Chief Miller, 
Lieutenant Brown and SBI Agent Foster talked with the De- 
fendant; at that time, he was not under arrest, and was not 
in custody; that the Chief advised the Defendant he needed 
to talk with him in order to clear up certain things; that the 
Chief asked the Defendant to take a polygraph and the Defend- 
ant stated that he would; that he would do it tomorrow or 
Monday; the Chief then told him that it needed to be done 
tonight; that the Defendant advised the Chief that he had 
not eaten and the Chief said they would eat on the way to 
Hickory; that the Chief further advised him that the Defendant 
had put his friends in the middle of a murder situation, and 
that it needed to be cleared up; that the Defendant then said 
he would take the polygraph, but he wanted to go by his 
residence first; that the Defendant, the Chief and the other 
two officers then went to the Defendant’s residence, at which 
time the Defendant asked the Chief to go inside the house 
with him ... which the Chief did; that upon being inside 
the house ... the Defendant’s wife was present; that she 
advised the Defendant to get a lawyer, call John Hall; that 
the Defendant said, “No, I’m not going to. I’m going to clear 
it up tonight and take the test.” That the Defendant and his 
wife walked down the hall away from the Chief for some several 
minutes; that the Defendant then returned and said he needed 
some money for cigarettes, and after getting the money, he 


IN THE SUPREME COURT 439 


STATE v. PHIPPS 
[381 N.C. 427 (1992)] 


and the chief went to the car and they started to Hickory; 
that on the way to Hickory the Chief suggested that they 
stop and eat, but the Defendant said, “No, let’s get it over 
with. We can eat later’; that the Defendant and the officers 
arrived at the SBI office in Hickory at around ten o’clock, 
at which time the Defendant was left in the lobby of the SBI 
office for some thirty minutes or more while the Chief, SBI 
Agent Foster and Lieutenant Brown went into an inner office; 
that at about 10:33, SBI Agent Jones came into the lobby, 
introduced himself to the Defendant and asked the Defendant 
if he wanted to take the polygraph; that the Defendant replied 
that he wanted to take the polygraph, but asked where the 
rest room was; that the officer showed the Defendant where 
the rest room was and the Defendant left his presence; that 
while sitting in the lobby of the SBI office, the outer door 
to the oftice was unlocked at all times while the Defendant 
was in the lobby; that when the Defendant returned from 
the rest room, Agent Jones took the Defendant to an examina- 
tion room at which time he advised him of certain rights; 
that the Defendant signed a waiver stating that he was 
... twenty-six years of age, and that he voluntarily, without 
threats, duress, coercion, force, promise of immunity or reward, 
and understandingly agreed to take the polygraph examina- 
tion; that Officer Jones then advised him that he was not 
required to take the examination; that he had a right to consult 
with an attorney, or anyone he wished to before signing this 
form or taking the examination; Officer Jones advised him 
that he had a right to remain silent the entire time that he 
was there, that anything he said could be used against him, 
that he had a right to talk to an attorney before answering 
any questions, and to have the attorney present during the 
questioning, that if he could not afford an attorney, and desired 
one, an attorney would be appointed before any questions if 
he wished; that if he desired to make any statements that 
he had a right to stop at any time, and that he had a right 
to stop and not answer any questions until he talked to an 
attorney; that the defendant stated that he understood those 
rights and signed a written waiver whereupon . . . Officer 
Jones proceeded to prepare for the examination and did ex- 
amine the Defendant, and having completed the examination 
at 12:12 a.m. on June 9th; that Officer Jones then went to 
another room to analyze the results of the test and when 


440 


IN THE SUPREME COURT 


STATE v. PHIPPS 
[331 N.C. 427 (1992)] 


he returned, he, again, told the Defendant that he was free 
to leave, that he was not under arrest; that the Defendant 
stated he wanted to stay and knew that he could leave at 
any time he wanted to whereupon the agent told the Defendant 
that he was lying and that he wanted him to tell him the 
truth about the murder, this being approximately 2:00 a.m.; 
that at that time the Defendant requested to make a telephone 
call to his mother and the officer stated that he asked him 
if he would tell the truth if he made the phone call; that 
the Defendant stated that he would; that the Defendant then 
made a phone call to supposedly his mother; that the Defendant 
then made a statement beginning about 2:00 a.m. and ending 
at... 2:30 a.m.; during this period of time, the Defendant 
did not appear sleepy; that he was not confused; that his answers 
were responsive; that he didn’t complain of anything, though 
he did use the restroom on one or more occasions; that he 
did not request an attorney; that he made no complaints of 
anything; that no promises were made to him and no threats. 


Agent Jones then requested of the Defendant as to whether 
he could call in SBI Agent Foster and have the Defendant 
repeat his statement to Officer Foster; that Officer Foster 
was brought into the interview room, at which time the Defend- 
ant made a statement to Officer Foster; that after Officer 
Foster obtained a statement, he then had the Defendant 

. sign another form or waiver stating that he reaffirmed 
the above agreement and that he knowingly and intelligently 
continued to waive all rights, and that during the period of 
time he had been in the SBI office, that he’d been well treated; 
that he submitted freely to the examination knowing he could 
stop any time; that he remained on his own free will and 
stated that he could have left the room at any time he so 
desired; Defendant further stated by the statement that no 
threats or promises or harm was done to him during the entire 
period. 


Our review of the record reveals that these findings of facts are 
supported by plenary competent evidence. They thus are binding 
on this Court on appeal. State v. Jenkins, 292 N.C. 179, 184, 232 
S.E.2d 648, 652 (1977). 


[1] 


Defendant argues first that Judge Rousseau erred in concluding 


that he was not entitled to Miranda warnings until 2:00 a.m. on 
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9 June 1989, and second, that Judge Rousseau erred in concluding 
that his confession was free, voluntary, and made with knowledge 
that it could be used against him. With respect to the first question, 
defendant specifically argues that he was deprived of his right 
to counsel under the Fifth and Sixth Amendments during all ques- 
tioning prior to his confession on 9 June. He argues that the law 
enforcement officers postponed arresting him so they could inter- 
rogate him repeatedly without affording him the constitutional pro- 
tections, such as the right to counsel, that would arise during 
custodial interrogation or the commencement of formal adversarial 
proceedings. 


We note first that defendant’s right te counsel under the Sixth 
and Fourteenth Amendments “attaches only at such time as adver- 
sary judicial proceedings have been instituted ‘whether by way 
of formal charge, preliminary hearing, indictment, information or 
arraignment.” State v. Franklin, 308 N.C. 682, 688, 304 S.E.2d 
579, 583 (1988) (quoting Kirby v. Illinois, 406 U.S. 682, 689, 32 
L. Ed. 2d 411, 417 (1972)), overruled on other grounds by State 
v. Parker, 315 N.C. 222, 337 S.E.2d 487 (1985). In State v. Nations, 
319 N.C. 318, 324, 354 S.E.2d 510, 514 (1987), this Court held that 
the defendant’s Sixth Amendment right to counsel did not attach 
at the time of his interrogation or arrest; instead, it attached at 
his first appearance before a judge of the district court. In this 
case, defendant had not even been arrested at the time he gave 
his confession; thus, we cannot conclude that there was a violation 
of his Sixth Amendment right to counsel. 


[2] With respect to defendant’s claim that he was interrogated 
without first being advised of his constitutional rights, particularly 
his right to counsel under the Fifth Amendment, the crucial ques- 
tion is whether defendant underwent custodial interrogation. In 
Miranda v. Arizona, 384 U.S. 436, 16 L. Ed. 2d 694 (1966), the 
Supreme Court held: 


the prosecution may not use statements ... stemming from 
custodial interrogation of the defendant unless it demonstrates 
the use of procedural safeguards effective to secure the privilege 
against’ self-incrimination. By custodial interrogation, we mean 
questioning initiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of his freedom 
of action in any significant way. 
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Id. at 444, 16 L. Ed. 2d at 706 (footnote omitted). “[T]he Supreme 
Court of the United States has specifically rejected arguments 
that the principles of Miranda should be extended to cover inter- 
rogation in noncustodial circumstances after a police investigation 
has focused on the suspect... .” State v. Davis, 305 N.C. 400, 
408, 290 S.E.2d 574, 580 (1982). Thus, defendant’s claim of a Miranda 
violation is without merit unless there was custodial interrogation. 


In resolving the question of whether there was custodial 
interrogation, 


the reviewing court must determine whether the suspect was 
in custody based upon an objective test of whether a reasonable 
person in the suspect’s position would believe that he had 
been taken into custody or otherwise deprived of his freedom 
of action in any significant way or, to the contrary, would 
believe that he was free to go at will. 


Id. at 410, 290 S.E.2d at 581; see also United States v. Mendenhall, 
446 U.S. 544, 554, 64 L. Ed. 2d 497, 509 (1980). 


We hold that Judge Rousseau correctly concluded that defend- 
ant was not in custody, and thus was not entitled to Miranda 
warnings, prior to his 2:00 a.m. confession. Defendant had cooperated 
with the investigation of this murder from the outset. Several 
times, upon request, he had come to the police station on his own. 
On these occasions, he had answered questions and had even been 
fingerprinted once. On no occasion was defendant placed under 
arrest; to the contrary, each time he was permitted to return home. 
During the investigation defendant also cooperated by returning 
investigators’ phone calls and agreeing to meet with them to discuss 
his alibi for the evening of the murder. Defendant agreed to take 
a polygraph test and accompanied law enforcement officers to 
Hickory on 18 May 1989 for that purpose. Upon being advised 
by SBI Agent Jones that he did not have to take the polygraph 
test, that he had the right to remain silent, and that anything 
he said could be used against him, defendant chose to exercise 
those rights and declined to take the test. The officers acceded 
to defendant's choice and drove him back to North Wilkesboro. 
Defendant later spoke in casual circumstances with a local attorney 
who advised defendant that he did not have to take the polygraph 
test. 
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On the evening of 8 June 1989, law enforcement officers sought 
to speak again with defendant regarding the murder. Because he 
had no operable telephone, the officers were constrained to go 
to defendant’s residence. Defendant agreed to go with the officers 
to the police station to “clear up” some matters. After about an 
hour at the police station, defendant agreed to go with the officers 
to Hickory to take the polygraph test. Defendant requested that 
the officers take him by his house first to inform his wife. The 
officers granted this request and offered to make sure defendant 
got something to eat on the way to Hickory. While at defendant's 
house, Chief Miller heard defendant's wife tell him not to take 
the test and to call his attorney. Defendant’s response was that 
he wanted to clear up the matter that evening. 


Instead of stopping for food on the way to Hickory, the officers 
complied with defendant’s preference that he take the polygraph 
first and eat later. Once at the SBI office, defendant waited by 
himself in a lobby with unlocked external doors for over thirty 
minutes. He was allowed to use the rest room unaccompanied several 
times. He was again informed by Agent Jones of his rights prior 
to taking the polygraph test, and he signed a form indicating that 
he wished to waive his rights. Defendant took the polygraph test 
and waited alone while the results were compiled. After Agent 
Jones analyzed the results, he again informed defendant that he 
was not under arrest and was free to leave. Agent Jones then 
confronted defendant with the negative results and asked him to 
tell the truth. Defendant then asked for and received permission 
to call his mother. Following this phone call, defendant made and 
repeated his confession in which he admitted responsibility for 
the death of Janice Sheets. 


The facts of this case are similar to those in Davis, where: 


(T]he defendant initially came to the detective offices voluntari- 
ly and unescorted in response to a request left with his 
grandmother two days previously. At that time he was asked 
questions concerning the murder under investigation and made 
an exculpatory statement. This interview took place in com- 
fortable surroundings in which the defendant was given soft 
drinks and in no way deprived of any physical necessities. 
During this first visit to the detective offices ... the defendant 
was offered a polygraph examination. He agreed to take the 
test. Upon asking and being told what questions he would 
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be asked in the course of the polygraph examination, the de- 
fendant stated that he would not take the polygraph examina- 
tion. The defendant thus terminated the interview, was al- 
lowed to leave at will and was given a ride home. .. . [E]very 
indication given the defendant was to the effect that he could 
terminate the questioning by leaving at any time. He in fact 
exercised this freedom by stating that he was not going to 
take the polygraph test and by leaving the police station. 


The uncontroverted testimony on voir dire further reveals 
that the officers asked to see the defendant at the detective 
offices again at approximately 10:00 p.m. on the evening of 
4 September 1980. The defendant agreed to meet with them 
at that time... . [T]he officers drove through [the defendant’s] 
neighborhood to see if he was walking in that direction. 
... During their drive through the neighborhood, the officers 
saw the defendant and offered him a ride to the offices. He 
got into the car with them and they proceeded to the detective 
offices. ... When he wanted a soft drink he was given one. 
When he wanted to go to the bathroom he was allowed to 
go. [During the second interrogation, defendant gave an in- 
culpatory statement.| 


... [W]e do not think that in the context of these facts 
the failure specifically to advise the defendant during either 
the first or second periods of questioning that he was free 
to go at any time would have indicated to a reasonable person 
in the defendant’s circumstances that he was not free to go 
at will. The defendant once exercised his right to leave, and 
we do not believe the conduct of the officers during the second 
period of questioning differed from that employed during the 
first period of questioning in any manner so substantial as 
to indicate to a reasonable person that there had been any 
significant change in his status which would deprive him of 
his freedom of action in any way. We conclude that the defend- 
ant was not in custody or deprived of his freedom of action 
in any significant way and that Miranda is not applicable. 


Davis, 305 N.C. at 415-17, 290 S.E.2d at 584-85. 


As in Davis, we conclude that there was no custodial interroga- 
tion within the meaning of Miranda prior to the time defendant 
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gave his confession. Further, defendant gave his confession after 
having been advised of his constitutional rights and after having 
waived those rights in writing prior to taking the polygraph ex- 
amination. Thus, there was likewise no violation of Miranda at 
the time of the confession. 


[3] Defendant's final argument under this assignment of error 
is that his waiver of rights and confession were not knowing, in- 
telligent, or voluntary. Defendant essentially contends that the multi- 
ple interrogations, including law enforcement visits to his home, 
the long duration of the 8-9 June session, including the lack of 
sleep and food, and the confrontation with his earlier inconsistent 
and untruthful statements, caused both the confession and the waiver 
of his constitutional rights to be involuntary. For all the reasons 
described above relating to the question of custodial interrogation, 
we conclude that defendant’s confession was voluntarily made, and 
that defendant made the confession after being advised fully of 
his constitutional rights and having voluntarily, knowingly, and 
intelligently relinquished those rights. 


[4] Defendant next contends that the trial court erred in denying 
his pretrial motions for (1) authorization of a private investigator 
and (2) an ex parte hearing at which to apply for funds to employ 
expert assistance. These contentions are without merit. 


In Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53 (1985), 
the United States Supreme Court held: 


when a[n indigent] defendant demonstrates to the trial judge 
that his sanity at the time of the offense is to be a significant 
factor at trial, the State must, at a minimum, assure the defend- 
ant access to a competent psychiatrist who will conduct an 
appropriate examination and assist in evaluation, preparation, 
and presentation of the defense. 


Id. at 83, 84 L. Ed. 2d at 66. This Court has followed Ake and 
required, upon a threshold showing that a particular matter subject 
to expert testimony is likely to be a significant factor in a defend- 
ant’s defense, the provision of psychiatric and fingerprint experts. 
State v. Moore, 321 N.C. 327, 364 S.E.2d 648 (1988). Further, an 
indigent defendant has a statutory right to “counsel and the other 
necessary expenses of representation.” N.C.G.S. § 7A-450(b) (1989); 
see also N.C.G.S. § 7A-454 (1989) (in its discretion the court may 
approve expert witness fee for an indigent defendant). 
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“[T]o establish a specific need for the assistance of an expert, 
the defendant must show that: (1) he will be deprived of a fair 
trial without the expert assistance, or (2) there is a reasonable 
likelihood that the expert assistance will materially assist him in 
the preparation of his case.” State v. Coffey, 326 N.C. 268, 284, 
389 S.E.2d 48, 58 (1990). Undeveloped assertions that the requested 
assistance would be “beneficial” or “essential” to preparing an ade- 
quate defense are insufficient to meet the threshold showing re- 
quired by Ake. State v. Tucker, 329 N.C. 709, 719, 407 S.E.2d 
805, 811 (1991) (citing State v. Hickey, 317 N.C. 457, 469, 346 S.E.2d 
646, 654 (1986) (quoting Caldwell v. Mississippi, 472 U.S. 320, 323 
n.l, 86 L. Ed. 2d 231, 236 n.1 (1985))). We have also held that 


“[mJere hope or suspicion” of the availability of certain evidence 
that might erode the State’s case or buttress a defense will 
not suffice to satisfy the requirement that defendant 
demonstrate a threshold showing of specific necessity for ex- 
pert assistance. State v. Tatum, 291 N.C. 73, 82, 229 S.E.2d 
562, 568 (1976). Nor will a “general desire to search for possible 
evidence which might be of use in impeaching” a key witness 
for the State suffice as a “significant factor” in the defense 
so as to justify the appointment of an expert. State v. Hickey, 
317 N.C. at 469, 346 S.E.2d at 654. 


Id. at 719-20, 407 S.E.2d at 811-12. 


Defendant sought the appointment of an investigator because 
his attorney did not have 


the expertise in criminal investigation work to investigate the 
facts and witnesses surrounding the alleged crime with which 
the defendant is charged. Defendant’s attorney has no formal 
training in criminal investigation. Because of the large number 
of legal issues that must be researched and briefed, defendant’s 
attorney does not physically have the time to interview all 
the potential witnesses that will be essential to providing the 
defendant with an adequate defense. 


Defendant’s motion for the appointment of an investigator referred 
to no particular evidence or issue that would be significant to 
the case, and simply was an insufficient showing of particularized 
need for expert assistance under Ake. See State v. Locklear, 322 
N.C. 349, 355, 368 S.E.2d 377, 381 (1988). The trial court did not 
err in denying defendant's motion. 
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[5] Defendant also filed a motion for an ex parte hearing for 
additional expert assistance. The trial court denied this motion. 
Defendant notes that four identifiable fingerprints were located 
inside the victim’s automobile, none of which matched the victim’s 
or defendant’s. Defendant says that at the requested ex parte hear- 
ing he would have sought funds to hire an expert in fingerprint 
identification. 


Defendant contends that the trial court’s ruling violated his 
right to due process of law, to the effective assistance of counsel, 
and to be reliably sentenced in a capital trial. Defendant says 
that specific language in Ake guarantees his right to an ex parte 
hearing on his motion for expert assistance: “When the defendant 
is able to make an ex parte threshold showing to the trial court 
that his sanity is likely to be a significant factor in his defense, 
the need for the assistance of a psychiatrist is readily apparent.” 
Ake, 470 U.S. at 82-83, 84 L. Ed. 2d at 66. We note that although 
the Court referred to an “ex parte threshold showing,” it also 
stated in the paragraph denominating its express holding: “Our 
concern is that the indigent defendant have access to a competent 
psychiatrist for the purpose we have discussed, and as in the case 
of the provision of counsel we leave to the States the decision 
on how to implement this right.” Jd. at 83, 84 L. Ed. 2d at 66. 


Defendant and the State agree that the issue of defendant’s 
entitlement to an ex parte hearing is a question of first impression 
in this jurisdiction. Our opinions have often quoted the “ex parte” 
language from Ake, but the issue has never arisen squarely, as 
it does here. See, e.g., State v. Tucker, 329 N.C. at 718, 407 S.E.2d 
at 811; State v. McLaughlin, 323 N.C. 68, 83, 372 S.E.2d 49, 60 
(1988), vacated on other grounds, 494 U.S. 1021, 108 L. Ed. 2d 
601 (1990), on remand, 330 N.C. 66, 408 S.E.2d 732 (1991); State 
v. Moore, 321 N.C. at 344, 364 S.E.2d at 656; State v. Smith, 320 
N.C. 404, 420, 358 S.E.2d 329, 338 (1987); State v. Hickey, 317 
N.C. at 468, 346 S.E.2d at 654. 


Our research also reveals that no federal court has passed 
on the question of whether an ex parte hearing on a motion for 
expert assistance is constitutionally required.” At the time Ake 
was decided, 18 U.S.C. § 3006A(e\(1) stated: 





2. In Thor v. United States, 574 F.2d 215, 219 (5th Cir. 1978), the court said 
“the right to an ex parte hearing pursuant to [Federal Rule of Criminal Procedure] 
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Counsel for a person who is financially unable to obtain in- 
vestigative, expert, or other services necessary for adequate 
representation may request them in an ex parte application. 
Upon finding, after appropriate inquiry in an ex parte pro- 
ceeding, that the services are necessary and that the person 
is financially unable to obtain them, the court ... shall authorize 
counsel to obtain the services. 


18 U.S.C. § 3006A(e)(1) (1988); see also Fed. R. Crim. P. 17(b).’ 
The then-existing federal practice may shed light on the origin 
of the “ex parte” language in the Ake opinion. The federal practice 
under the statute has persisted, and several federal courts have 
enforced the statutory right of an indigent defendant to an ex 
parte hearing when seeking expert assistance. See United States 
v. Dolack, 484 F.2d 528 (10th Cir. 1973); United States v. Sutton, 
464 F.2d 552 (5th Cir. 1972); United States v. Theriault, 440 F.2d 
713 (5th Cir. 1971); Marshall v. United States, 423 F.2d 1315 (10th 
Cir. 1970). 


Three states have addressed the question of whether Ake 
demands, rather than presumes, that the request for expert 
assistance be heard ex parte. In Brooks v. State, 259 Ga. 562, 
385 S.E.2d 81 (1989), the Supreme Court of Georgia stated: 


We have found no clear authority, and the parties have 
shown us none, mandating that hearings on motions for public 
funds be held ex parte. The Ake holding does not clearly 
mandate that the hearing be ex parte. Other federal cases 
upon which defendant relies construe federal statutes providing 
for ex parte hearings and are not binding upon us. 


Identification of the right which is at stake here is more 
complicated than acknowledging the right of the indigent de- 
fendant to obtain the expert assistance necessary to assist 
in preparing his defense. While exercising that right, the de- 


17(b) does not appear to rise to a constitutional level.” The federal rule considered 
in Thor provides for issuance of subpoenas and the payment of witness fees for 
indigent defendants. We note, however, that Thor was decided prior to Ake. 


3. Several states have codified procedures for providing expert assistance 
to indigent defendants following an ex parte showing of need. See Kan. Stat. 
Ann. § 22-4508 (1988); S.C. Code Ann. § 16-3-26(C) (Law. Co-op. Supp. 1991); Tenn. 
Code Ann. § 40-14-207(3)(b) (1990). 
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fendant also has the right to obtain that assistance without 
losing the opportunity to prepare the defense in secret. Other- 
wise, the defendant’s “fair opportunity to present his defense,” 
acknowledged in Ake, will be impaired. 


Id. at 564-65, 385 S.E.2d at 83-84. The court went on to prescribe 
a procedure by which an indigent defendant would seek funds for 
expert assistance: 


The matter will be heard ex parte. The state may submit 
a brief, which will be considered at the time of the ex parte 
hearing. The ex parte proceeding shall be reported and tran- 
scribed as part of the record but shall be sealed in the same 
manner as are those items examined 2n camera. The court 
in its discretion may reserve issues to be heard at a separate 
hearing at which the state will be present. The state may 
always be represented when the defendant is examined as 
to his indigency. 


Id. at 566, 385 S.E.2d at 84. In McGregor v. State, 733 P.2d 416 
(Okla. Crim. App. 1987), the court granted a writ of mandamus 
requiring a previously ordered evidentiary hearing to be held ex 
parte. The hearing was on the defendant’s motion for a court- 
appointed psychiatrist. The court summarily concluded that “[t]he 
intention of the majority of the Ake Court that such hearings 
be held ex parte is manifest.” Jd. at 416. The court based its conclu- 
sion on the same passage in Ake as does this defendant. To the 
contrary, the Supreme Court of South Dakota has held that a 
state statute requiring that “appointment of expert witnesses by 
the court shall be made only after reasonable notice to the parties 
to the proceeding of the names and addresses of the experts pro- 
posed for appointment” does not violate a defendant’s rights to 
due process or equal protection of the law. State v. Floody, 481 
N.W.2d 242, 254-56 (S.D. 1992). 


We conclude that the decision to grant an ex parte hearing 
is within the trial court’s discretion. Though such a hearing may 
in fact be the better practice, it is not always constitutionally 
required under Ake. In Ake the right to expert psychiatric assistance 
on behalf of indigent defendants was rooted in the Due Process 
Clause of the Fourteenth Amendment: 


This Court has long recognized that when a State brings 
its judicial power to bear on an indigent defendant in a criminal 
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proceeding, it must take steps to assure that the defendant 
has a fair opportunity to present his defense. This elementary 
principle, grounded in significant part on the Fourteenth Amend- 
ment’s due process guarantee of fundamental fairness, derives 
from the belief that justice cannot be equal where, simply 
as a result of his poverty, a defendant is denied the opportunity 
to participate meaningfully in a judicial proceeding in which 
his liberty is at stake. . . 


... We recognized long ago that mere access to the court- 
house doors does not by itself assure a proper functioning 
of the adversary process, and that a criminal trial is fundamen- 
tally unfair if the State proceeds against an indigent defendant 
without making certain that he has access to the raw materials 
integral to the building of an effective defense. . . . To imple- 
ment this principle, we have focused on identifying the “basic 
tools of an adequate defense or appeal,” ... and we have 
required that such tools be provided to those defendants who 
cannot afford to pay for them. 


Ake, 470 U.S. at 76-77, 84 L. Ed. 2d at 61-62 (citation omitted). 


Whereas an indigent defendant’s access to the “basic tools 
of an adequate defense” is a core requirement of a fundamentally 
fair trial, the need for an ex parte hearing on a motion for expert 
assistance is not. Defendant may participate meaningfully in the 
preparation of his defense even though the prosecutor is present 
for and contests his motion for expert assistance. 


The primary justification for an ex parte hearing is that it 
allows an indigent defendant to make a detailed showing, sufficient 
to meet the Ake threshold, of his need for expert assistance without 
alerting the prosecution to vital trial strategy and theories of defense. 
Though this is a desirable advantage, and one available to both 
the State and nonindigent defendants, we conclude that its absence 
does not necessarily render the trial of an indigent defendant fun- 
damentally unfair. 


Apart from its holding that the states would be responsible 
for implementing the right recognized in Ake, that decision includ- 
ed several other references suggesting that an ex parte hearing 
is not necessarily constitutionally required. First, in conducting 
its due process balancing test, the Court implicitly recognized that 
the State’s interest in its economy is a valid consideration. The 
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Court stated that “it is difficult to identify any interest of the 
State, other than that in its own economy, that weighs against 
recognition of this right,” Ake, 470 U.S. at 79, 84 L. Ed. 2d at 
63, and noted that “[mJany States, as well as the Federal Govern- 
ment, currently make psychiatric assistance available to indigent 
defendants, and they have not found the financial burden so great 
as to prejudice this assistance,” id. at 78, 84 L. Ed. 2d at 63. 
Through such language the Court recognized the need to balance 
the importance of the protection sought with the associated cost 
to the State. Because the “assistance of a psychiatrist may well 
be crucial to the defendant’s ability to marshal his defense,” 7d. 
at 80, 84 L. Ed. 2d at 64, the Court concluded that cost considera- 
tions failed to tip the balance in favor of the State. Although the 
Court tipped the scales in favor of the accused when considering 
the importance of obtaining expert assistance to aid in building 
a defense, it did not address the importance of the procedures 
by which expert assistance is sought. 


Further, the Court realized that although indigent defendants 
must be afforded the basic tools for an effective defense, it would 
not be possible to require that indigent defendants have all the 
advantages and privileges that result from greater wealth. The 
Court held that a psychiatrist must be appointed upon a threshold 
showing that a defendant’s sanity would be a significant issue at 
trial, but it was careful to note: “This is not to say, of course, 
that the indigent defendant has a constitutional right to choose 
a psychiatrist of his personal liking or to receive funds to hire 
his own.” Jd. at 83, 84 L. Eid. 2d at 66. 


For the reasons described above, we conclude that Ake did 
not mandate that motions for expert assistance be heard ex parte. 
We also conclude that an ex parte hearing is not constitutionally 
required in every case. There are strong reasons for conducting 
the hearing ex parte, and the court may, in its discretion, do so. 
Defendant has failed to demonstrate any prejudice from the denial 
of his motion here. We thus find no abuse of discretion and overrule 
this assignment of error. 


[6] Defendant next contends that the trial court abused its discre- 
tion in allowing the State to put into evidence certain testimony 
and numerous exhibits. He says first that an excessive number 
of graphic and repetitious photographs of the crime scene and 
victim were erroneously admitted over his objection. Second, de- 
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fendant contends that an excessive volume of physical evidence 
and expert or investigative testimony was presented, despite its 
failure to link the defendant to the crime, so as to confuse and 
unduly prejudice the defendant. Defendant objected to the evidence 
based on Rule 403 of the Rules of Evidence: 


Although relevant, evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair preju- 
dice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presen- 
tation of cumulative evidence. 


N.C.G.S. § 8C-1, Rule 403 (1988). 


In State v. Hennis, 323 N.C. 279, 372 S.E.2d 523 (1988), we 
described the proper framework for analyzing a defendant’s conten- 
tion that the trial court admitted unduly prejudicial and inflam- 
matory photographs. 


“Unfair prejudice” means an undue tendency to suggest a deci- 
sion on an improper basis, usually an emotional one. State 
v. Mason, 315 N.C. 724, 340 S.E.2d 430 (1986). Photographs 
are usually competent to explain or illustrate anything that 
is competent for a witness to describe in words, .. . and 
properly authenticated photographs of a homicide victim may 
be introduced into evidence under the trial court’s instructions 
that their use is to be limited to illustrating the witness's 
testimony. ... Thus, photographs of the victim’s body may 
be used to illustrate testimony as to the cause of death. 
Photographs may also be introduced in a murder trial to il- 
lustrate testimony regarding the manner of killing so as to 
prove circumstantially the elements of murder in the first 
degree, ... and for this reason such evidence is not precluded 
by a defendant’s stipulation as to the cause of death... . 
Photographs of a homicide victim may be introduced even if 
they are gory, gruesome, horrible or revolting, so long as they 
are used for illustrative purposes and so long as their excessive 
or repetitious use is not aimed solely at arousing the passions 
of the jury... 


This Court has recognized, however, that when the use 
of photographs that have inflammatory potential is excessive 
or repetitious, the probative value of such evidence is eclipsed 
by its tendency to prejudice the jury. 


IN THE SUPREME COURT 453 


STATE v. PHIPPS 
[331 N.C. 427 (1992)] 


In general, the exclusion of evidence under the balancing 
test of Rule 403 ...is within the trial court’s sound discretion. 
... Whether the use of photographic evidence is more pro- 
bative than prejudicial and what constitutes an excessive number 
of photographs in the light of the illustrative value of each 
likewise lies within the discretion of the trial court. ... Abuse 
of discretion results where the court’s ruling is manifestly 
unsupported by reason or is so arbitrary that it could not 
have been the result of a reasoned decision. . . . 


The test for excess is not formulaic: there is no bright 
line indicating at what point the number of crime scene or 
autopsy photographs becomes too great. The trial court’s task 
is rather to examine both the content and the manner in which 
photographie evidence is used and to scrutinize the totality 
of circumstances composing that presentation. What a 
photograph depicts, its level of detail and scale, whether it 
is color or black and white, a slide or a print, where and 
how it is projected or presented, the scope and clarity of the 
testimony it accompanies —these are all factors the trial court 
must examine in determining the illustrative value of 
photographic evidence and in weighing its use by the state 
against its tendency to prejudice the jury. 


Id. at 283-85, 372 S.E.2d at 526-27. 


In Hennis, the Court found reversible error where the State 
introduced thirty-five eight-by-ten-inch glossy photographs and 
duplicate slides. The circumstances under which the photographs 
and slides were introduced, however, were important to the deter- 
mination that error occurred. The State constructed a screen upon 
which the slides were projected in images three feet ten inches 
by five feet six inches, and in such a manner that the images 
were projected immediately above the defendant’s head. Nine of 
the slides illustrated the testimony of the deputy sheriff who 
discovered the bodies of the three victims, and twenty-six slides 
illustrated the testimony of the pathologists who conducted the 
autopsies. The photographs, most of which were in color, were 
distributed to the jury in silence, one at a time, for a full hour. 


In the present case, the State introduced fifty-two color 
photographs of the crime scene and the victim's body. Of these, 
thirty-eight illustrated testimony regarding the scene of the crime 
and, though some revealed the presence of blood, none showed 
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more of the victim’s body than her foot protruding from an open 
car door. Of the fourteen remaining photos, six related to the 
testimony concerning the autopsy report. These six photos depicted 
isolated areas of injury to the scalp and the neck, and the injuries 
as they appeared to the upper torso as a whole. Three photographs 
showed the victim's body slumped over in the car, but none of 
her injuries were apparent. Three photos of the victim’s body in 
the car, and one photo taken at the morgue, were particularly 
gruesome, but without undue repetition they illustrated Agent 
Melton’s testimony regarding his investigation of the crime. The 
remaining photograph depicted what was described as a defensive, 
sharp force injury to the victim’s finger. 


The circumstances surrounding the presentation of these 
photographs, and the photographs themselves, are not such that 
we can say their admission into evidence for illustrative purposes 
was not the result of a reasoned decision. The number of photographs 
alone is an insufficient measure of their capacity to prejudice and 
inflame the jury; instead, the court looks to their probative value 
and the circumstances of their introduction into evidence. See State 
v. Robinson, 327 N.C. 346, 358, 395 S.E.2d 402, 409 (1990). The 
trial court carefully considered the photographs prior to admit- 
ting them into evidence, and we cannot conclude that it abused 
its discretion in admitting them. This assignment of error is 
overruled. 


[7] Further, we reject defendant’s argument that the cumulative 
effect of the prodigious volume of physical evidence and expert 
or investigative testimony was confusion and undue prejudice. De- 
fendant argues that the State, in an improper attempt to prejudice 
the jury, presented physical evidence such as bloodstained objects 
from the victim’s car (for example, the victim’s purse, soft drink 
can, telephone book, and key chain, in addition to car door panels, 
windows, and steering wheel), scientific evidence (such as finger- 
print, serology, and hair identification tests which failed to link 
defendant to the crime scene), and investigative testimony relating 
to the above. According to defendant, prejudice occurred because 
the State was sending a subtle message to the jury that it had 
conducted an exhaustive investigation of the murder and had isolated 
only one possible perpetrator — defendant. Given that message, de- 
fendant fears the jury was inclined to convict him regardless of 
the fact that despite the comprehensive investigation there was 
little direct evidence linking him to the crime. 
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In remarking on the propriety of a prosecutor's closing argu- 
ment, we have said: 


The solicitor, an officer of the State, after investigation, deter- 
mined, on behalf of the State, that the defendant should be 
tried for this offense and that the death penalty should be 
sought. These determinations having been made on behalf of 
the State, it was the right and duty of the prosecuting at- 
torney, vigorously, but fairly and in accordance with the law, 
both in the presentation of evidence and in his argument, 
to seek that result. 


State v. Westbrook, 279 N.C. 18, 37, 181 S.E.2d 572, 583 (1971) 
(emphasis added), judgment vacated on other grounds, 408 U.S. 
939, 33 L. Ed. 2d 761 (1972). Under the circumstances of this case, 
we find no error in the manner in which the prosecutor sought 
to fulfill his duty through the presentation of evidence. Further, 
defendant’s suggestion that the jury was convinced to convict him 
for any improper purpose is belied by the import of defendant’s 
own admission of his responsibility for the death of Janice Sheets. 


{8] Defendant next contends that the trial court committed revers- 
ible error when it refused his request for a jury instruction on 
voluntary intoxication as a defense to premeditated and deliberated 
murder. Defendant says the failure to instruct on the legal 
significance of his voluntary intoxication evidence unconstitutional- 
ly lightened the State’s burden of proving premeditation and 
deliberation. 


The controlling precedent on this question is State v. Mash, 
323 N.C. 339, 372 S.E.2d 532 (1988). In Mash, the Court stated: 


A defendant who wishes to raise an issue for the jury 
as to whether he was so intoxicated by the voluntary consump- 
tion of alcohol that he did not form a deliberate and premeditated 
intent to kill has the burden of producing evidence, or relying 
on evidence produced by the state, of his intoxication. Evidence 
of mere intoxication, however, is not enough to meet defend- 
ant’s burden of production. He must produce substantial evidence 
which would support a conclusion by the judge that he was 
so intoxicated that he could not form a deliberate and 
premeditated intent to kill. 


The evidence must show that at the time of the killing 
the defendant’s mind and reason were so completely intox- 


456 IN THE SUPREME COURT 


STATE v. PHIPPS 
[331 N.C. 427 (1992)] 


icated and overthrown as to render him utterly incapable 
of forming a deliberate and premeditated purpose to kill. 
...In absence of some evidence of intoxication to such 
degree, the court is not required to charge the jury thereon. 


Id. at 346, 372 S.E.2d at 586 (quoting State v. Strickland, 321 
N.C. 31, 41, 361 S.E.2d 882, 888 (1987) (quoting State v. Medley, 
295 N.C. 75, 79, 248 S.E.2d 374, 377 (1978))) (citations omitted). 


“When determining whether the evidence is sufficient to en- 
title a defendant to jury instructions on a defense or mitigating 
factor, courts must consider the evidence in the light most favorable 
to defendant.” Id. at 348, 372 S.E.2d at 537. Defendant presented 
no evidence relating to his degree of intoxication. Instead, defend- 
ant relies on evidence presented by the State. This evidence is 
twofold. First, Agents Jones and Foster testified regarding defend- 
ant’s inculpatory statement in which he said he got off work at 
either 10:00 or 10:30 p.m. and then went to the Run-In to buy 
a six-pack of beer. Defendant rode around for a while, drinking 
beer and smoking marijuana, until shortly before 11:00 p.m. Accord- 
ing to his statement to the agents, defendant was “pretty buzzed 
on beer and pot.” Second, Mark McNeill, who worked at the Run-In 
on the night of the murder, corroborated defendant's statement 
that he purchased beer that evening. Defendant makes no reference 
to additional evidence in the record relating to his state of intoxica- 
tion at any relevant time. 


We hold that the trial court was correct to deny defendant’s 
requested instruction on voluntary intoxication, as the evidence 
was insufficient to warrant such an instruction. The evidence falls 
far short of that found to be sufficient in Mash, where the defendant 
had been seen drinking from 4:00 p.m. until 11:00 p.m., where 
witnesses described him as “definitely drunk” and “pretty high” 
by 9:30 p.m., and where the defendant’s actions became “drunker, 
wilder and out of control.” Mash, 323 N.C. at 348, 372 S.E.2d at 
588; see also State v. Baldwin, 330 N.C. 446, 463, 412 S.E.2d 31, 
41 (1992) (insufficient evidence of intoxication where defendant drank 
five or six beers and consumed an indeterminate amount of mari- 
juana and cocaine). 


[9] Defendant also argues that the high evidentiary standard of 
proof required as a prerequisite to a voluntary intoxication instruc- 
tion unconstitutionally prevents a defendant from presenting 
evidence in his defense. We see no merit to this contention, as 
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the presence of a burden of production on an issue cannot reasonably 
be said to preclude introduction of evidence thereon. Accordingly, 
we overrule this assignment of error. 


[10] Defendant next contends that the trial court erred in denying 
his request to submit to the jury the possible verdict of second- 
degree murder. Such an instruction is required under the following 
circumstances: 


Under North Carolina and federal law a lesser included offense 
instruction is required if the evidence “would permit a jury 
rationally to find [defendant] guilty of the lesser offense and 
acquit him of the greater.” Strickland, 307 N.C. at 286, 298 
S.E.2d at 654, quoting Beck v. Alabama, 447 U.S. 625, 635, 
65 L. Ed. 2d 392, 401 (1980). The test is whether there “is | 
the presence, or absence, of any evidence in the record which 
might convince a rational trier of fact to convict the defendant 
of a less grievous offense.” State v. Wright, 304 N.C. 349, 
351, 283 S.E.2d 502, 503 (1981)... . 


It is well settled that “a defendant is entitled to have 
all lesser degrees of offenses supported by the evidence 
submitted to the jury as possible alternative verdicts.” 
State v. Palmer, 2938 N.C. 6338, 648-44, 239 S.E.2d 406, 
413 (1977). On the other hand, the trial court need not 
submit lesser included degrees of a crime to the jury 
‘when the State’s evidence is positive as to each and every 
element of the crime charged and there is no conflicting 
evidence relating to any element of the charged crime.” 


State v. Drumgold, 297 N.C. 267, 271, 254 S.E.2d 531, 533 
(1979), quoting State v. Harvey, 281 N.C. 1, 13-14, 187 S.E.2d 
706, 714 (1972) (emphasis in original). Such conflicts may 


arise from evidence introduced by the State... or the defend- 
ant. They may arise when only the State has introduced 
evidence. 


State v. Thomas, 325 N.C. 583, 594, 386 S.F.2d 555, 561 (1989) 
(citations omitted). 


Defendant does not contend there was insufficient evidence 
of premeditation and deliberation, making submission of the first- 
degree murder charge error. Instead, he contends, and we agree, 
that the State’s evidence would have permitted a rational jury 
to convict him of second-degree murder. Second-degree murder 
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is defined as the unlawful killing of a human being with malice 
but without premeditation and deliberation. State v. Young, 324 
N.C. 489, 493, 380 S.E.2d 94, 96 (1989). 


In its case-in-chief, the State presented testimony of Agents 
Jones and Foster regarding defendant’s inculpatory statements. 
According to their testimony, defendant stated that he got off 
work between 10:00 and 10:30 p.m. the night of the murder. At 
the victim’s request, defendant used her keys to open her car 
door and put a box on the front seat. He then returned the keys 
and told the victim he was going to make a phone call. The victim, 
who had known defendant since they had worked together at Ken- 
tucky Fried Chicken several years previously, and who had hired 
defendant to work at Adams Seafood, then said, “Well, if you're 
going to be around a while, why don’t you ride to the bank with 
me?” Defendant agreed to do so, and he telephoned his mother 
from the pay phone inside the restaurant. While waiting to go 
to the bank, defendant went to buy beer at the Run-In and then 
came back to the restaurant and waited for about thirty minutes. 
The victim came outside eventually and asked defendant if he was 
ready to go. When defendant replied “Yes,” she asked if he wanted 
to follow her in his car or to ride with her. Defendant said that 
he would ride with her. 


Defendant got in the front seat next to the victim and they 
rode together towards the bank. On the way, defendant asked 
how much money was made that night. He then said that he needed 
the money because he was about to lose his home. He asked if 
she could give the money to him. The victim replied, “Hell, no!” 
When they arrived at the bank, defendant said again, “Janice, 
I need that money.” The victim made a response that defendant 
could not remember, then he tried to snatch the money bag. The 
victim, who was five feet nine inches tall and weighed 230 pounds, 
“smacked the hell out of {defendant].” She then tried to get out 
of the car and defendant grabbed her by the hair and pulled her 
back into the car. 


According to the testimony relating his confession, defendant 
then said the victim grabbed a chrome bar that looked like a ratchet 
and tried to hit him with it. Defendant stopped the blow, took 
the bar, and hit her with it several times. He tried again to get 
the money bag, but the victim produced a large pocketknife and 
tried to cut him. Defendant wrestled the knife from her and stabbed 
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her in the neck. Defendant then grabbed the money bags, the 
knife, and the bar, and left. 


“Whenever there is any evidence or when any inference can 
be fairly deduced therefrom tending to show a lower grade of 
murder, it is the duty of the trial judge, under appropriate instruc- 
tions, to submit that view to the jury.” State v. Strickland, 307 
N.C. at 285, 298 S.E.2d at 653 (quoting State v. Perry, 209 N.C. 
604, 606, 184 S.E. 545, 546 (1936) ). From the evidence described 
above, a rational jury could have concluded that defendant killed 
Janice Sheets with malice but without premeditation and delibera- 
tion. The jury could have concluded that defendant carried no 
weapons with him when he went to the bank with the victim, 
and that he merely tried to take the money bags from her with 
permission or with the force of his own hands. If the jury believed 
his statement, it could have concluded that defendant only killed 
the victim as a result of the struggle that ensued after defendant 
pulled the victim back into the car and after the victim escalated 
the struggle by using deadly weapons to defend herself. Thus, 
the jury could have concluded that defendant killed the victim 
with malice but without the premeditation and deliberation necessary 
for first-degree murder. It therefore was error for the trial court 
to refuse to instruct on second-degree murder. 


Defendant is not entitled to a new trial, however, because 
the jury based its verdict on both premeditation and deliberation 
and the felony murder rule. Defendant's first-degree murder convic- 
tion under the felony murder rule is without error and is therefore 
upheld. See State v. Wall, 304 N.C. 609, 286 S.E.2d 68 (1982). As 
a result, however, we must arrest judgment on the conviction for 
the underlying felony, robbery with a dangerous weapon. 


First-degree murder (89 CRS 3312)—no error. 


Robbery with a dangerous weapon (89 CRS 3311)— judgment 
arrested. 


Justice MEYER dissenting. 


I do not agree with the majority’s conclusion that defendant’s 
“first-degree murder conviction may be upheld only by virtue of 
the felony murder rule” and that the Court must therefore “arrest 
judgment on the underlying felony, robbery with a dangerous 
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weapon.’ I believe that the trial court properly refused to submit 
second-degree murder as a lesser offense of the charge of first- 
degree murder committed with premeditation and deliberation and 
that it committed no error requiring the reversal of defendant’s 
convictions or the sentences imposed thereon. 


It is not every case in which first-degree premeditated and 
deliberated murder is charged that an instruction on second-degree 
murder must be given. State v. Strickland, 307 N.C. 274, 284-85, 
298 S.E.2d 645, 653 (1983). Such an instruction must be given as 
a lesser offense of first-degree premeditated and deliberated murder 
only where the evidence presented at trial raises a genuine issue 
as to whether the defendant acted with premeditation and delibera- 
tion in the killing. In making this determination, the question is 
not whether the jury could convict defendant of second-degree 
murder but whether “the evidence, reasonably construed, tend[s] 
to show lack of premeditation and deliberation.” Id. at 287, 298 
S.E.2d at 654. 


Relying on a portion of defendant's confession, wherein defend- 
ant stated that the victim “smacked the hell out of [defendant],” 
tried to hit defendant with a chrome bar resembling a ratchet, 
and pulled a pocketknife on defendant, the majority states: 


[A] rational jury could have concluded that defendant killed 
[the victim] with malice but without premeditation and delibera- 
tion. .. . If the jury believed his statement, it could have 
concluded that defendant only killed the victim as a result 
of the struggle that ensued after defendant pulled the victim 
back into the car and after the victim escalated the struggle 
by using deadly weapons to defend herself. 


I disagree. 


The evidence presented at defendant's trial showed a ruthless 
killing committed by a man who had devised a plan to rob his 
employer and who had committed himself to using whatever force 
was necessary to carry out his plan. The evidence, viewed in a 
light most favorable to defendant, showed that the victim had re- 
fused to hand over the money to defendant and had “started out 
of the car” when defendant “grabbed her by the hair and pulled 
her into the car.” When the victim sought to defend herself, first 
with a ratchet and then with a pocketknife, defendant overcame 
the victim and responded by inflicting multiple blows to the victim's 
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head. The uncontradicted evidence presented at trial showed that 
defendant inflicted eighteen blows to the victim’s head, all while 
she was alive. Many of the blows were inflicted with such force 
as to expose the victim’s skull. Not content with the fact that 
the victim was only stunned by the blows, defendant then pro- 
ceeded to slash the victim’s throat, inflicting the four inch long, 
one and one-half inch wide fatal wound that completely severed 
the victim's right jugular vein, partially severed the victim’s right 
common carotid artery, and cut the victim’s thyroid cartilage deeply 
enough to expose the victim's windpipe. Having accomplished this, 
defendant then grabbed the deposit bags containing his employer's 
money and fled the scene. 


In my opinion, the statement by defendant raises no question 
as to the premeditation and deliberation on the part of defendant. 
Even assuming that defendant had not formed an intent to kill 
the victim before he dealt the first blow to her head, I fail to 
see how any rational juror could have reasonably found that defend- 
ant, having dealt eighteen blows to the victim's head, did not act 
with premeditation and deliberation when he subsequently slashed 
the victim’s throat and left her helpless, to bleed to death. 


Based on the overwhelming evidence of defendant’s guilt, the 
jury returned the only reasonable verdict, finding defendant guilty 
of first-degree murder based upon the theories of premeditation 
and deliberation and of felony murder. I find it beyond all reason 
and logic to conclude, as does the majority, that the jury may 
have found that defendant did not act with premeditation and 
deliberation had it been instructed on second-degree murder. I 
therefore dissent from the portion of the majority opinion that 
concludes that the trial court erred in failing to submit the charge 
of second-degree murder. 


Associate Justices MITCHELL and LAKE join in this dissenting 
opinion. 
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No. 600A90 
(Filed 25 June 1992) 


. Homicide § 678 (NCI4th)— diminished capacity — specific in- 


tent to kill— premeditation and deliberation — separate instruc- 
tions not required 

The trial court in a first degree murder prosecution did 
not err in failing to give the jury a separate instruction on 
diminished capacity as it related to defendant’s ability to 
premeditate and deliberate after having instructed on diminished 
capacity as it related to defendant's ability to form a specific 
intent to kill since specific intent is a constituent of premedita- 
tion and deliberation. 


Am Jur 2d, Homicide §§ 499, 501, 516. 


Modern status of the rules requiring malice “aforethought,” 
“deliberation,” or “premeditation,” as elements of murder in 
the first degree. 18 ALR4th 961. 


. Criminal Law § 399 (NCI4th)— judge’s statement to defense 


counsel—no comment on defendant’s failure to testify 
The trial judge did not express an opinion on defendant’s 
failure to testify when, during a discussion relating to the 
State’s objection to a question asked a witness by defense 
counsel about defendant’s reputation for truthfulness, he stated 
to defense counsel, “I assume he plans to testify. Have you 
decided if he’s going to testify?” Furthermore, any prejudice 
was removed by the trial court’s explicit instruction that de- 
fendant’s election not to testify was an exercise of his legal 
right and should not be considered against him. N.C.G.S. § 8-54. 


Am Jur 2d, Trial § 292. 


Violation of federal constitutional rule (Griffin v. Califor- 
nia) prohibiting adverse comment by prosecutor or court upon 
accused’s failure to testify, as constituting reversible or harmless 
error. 24 ALR3d 1093. 


. Evidence and Witnesses § 1622 (NCI4th)— tape recording — 


refusal to hold voir dire—suifficient authentication 


Defendant failed to show an abuse of discretion or harm 
resulting from the trial court’s decision not to conduct a voir 
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dire before the authentication of a tape recording of a phone 
call allegedly made by defendant to a murder victim shortly 
before her death where (1) the recording was authenticated 
by a detective’s testimony concerning statements made to him 
by defendant and by the victim recounting comments on the 
recording which closely parallel the actual text of defendant’s 
comments on the recording, and (2) the recording was further 
authenticated by the testimony of two of the victim’s friends 
that they listened to the recording shortly after it was made, 
that they recognized defendant’s voice on the tape, and that 
the contents of the tape played in court were unaltered. N.C.G.S. 
§ 8C-1, Rules 901(a)(5) and (b)(1). 


Am Jur 2d, Evidence § 436. 


Admissibility in evidence of sound recording as affected 
by hearsay and best evidence rules. 58 ALR3d 598. 


. Criminal Law § 441 (NCI4th)— prosecutor’s jury argument — 
credibility of psychiatrist—no improper speculation on 
punishment 

The trial court did not err in failing to intervene ex mero 
motu when the prosecutor argued to the jury that a psychiatrist 
who testified that defendant was insane when he murdered 
the victim and recommended psychotherapy as treatment for 
defendant's problems “wants you to find him not guilty by 
reason of insanity so he can talk to him for a while, [ contend 
to you. Talk. No medication; nothing,” since the prosecutor's 
remarks did not constitute speculation that there would be 
no consequences for defendant's actions if the jury concluded 
that he was insane but were geared to undercut the 
psychiatrist’s credibility by characterizing his treatment recom- 
_ mendation as amounting to little more than talking to defend- 
ant about his problems. 


Am Jur 2d, Expert and Opinion Evidence §§ 380-382. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summation 
of criminal trial—modern cases. 88 ALR4th 209. 


. Appeal and Error § 147 (NCI4th)— failure to preserve issue 
for appeal 

The issue of whether the State attempted to place before 
the jury a fact not in evidence during cross-examination of 
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a defense expert witness was not preserved for appellate review 
where defendant permitted the allegedly improper “fact” to 
come before the jury without an initial objection; defense counsel 
merely objected to the form of the State’s question, not that 
the prosecutor was improperly seeking to argue evidence not 
before the jury; and this specific ground was not apparent 
from the context of the question. Furthermore, defense counsel’s 
subsequent proper objection did not redeem the initial failure 
to enter a proper objection. Appellate Rule 10(b)(1). 


Am Jur 2d, Trial §§ 424-427, 429. 


. Evidence and Witnesses § 2192 (NCI4th)— hypothetical 


questions—reasonable inferences from evidence 


The prosecutor was not attempting to place before the 
jury facts not in evidence when he posed hypothetical ques- 
tions to an expert witness that included as predicate facts 
reasonable inferences that could be drawn from the evidence 
before the jury. 


Am Jur 2d, Expert and Opinion Evidence §§ 98-116. 


Modern status of rules regarding use of hypothetical ques- 
tions in eliciting opinion of expert witness. 56 ALR3d 300. 


. Criminal Law § 460 (NCI4th)— jury argument-—reasonable 


inferences from evidence 


The prosecutor did not attempt to place before the jury 
facts not in evidence when he argued to the jury that “you 
can infer from the evidence that [defendant] made those hang 
up calls to ascertain whether or not [the victim] was there” 
where the evidence provided a reasonable basis for the prose- 
cutor’s inference. 


Am Jur 2d, Prosecuting Attorneys § 27. 


. Criminal Law § 18 (NCI4th)— second psychiatric evaluation — 


uncooperative defendant 


The trial court did not err in ordering that defendant 
submit to a second psychiatric evaluation at Dorothea Dix 
Hospital where the court found that a second psychiatric evalua- 
tion was necessary because defendant was uncooperative dur- 
ing his first evaluation. 


Am Jur 2d, Expert and Opinion Evidence § 180. 


9. 


10. 


11. 
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Evidence and Witnesses §§ 865, 876 (NCI4th)— hearsay — 
proof that statement made—state of mind exception 


A murder victim’s statements to others shortly before 
her death that defendant refused to leave her alone, that he 
carried a gun, and that he frightened her with threats of 
physical violence were not hearsay because they were pro- 
bative not of the truth of the victim’s statements but of the 
fact that the victim in fact made the statements. Moreover, 
even if hearsay, the statements were admissible under N.C.G.S. 
§ 8C-1, Rule 803(3) to show the nature of the victim’s relation- 
ship with defendant and the impact of defendant’s behavior 
on the victim’s state of mind prior to the murder. 


Am Jur 2d, Evidence §§ 497, 650. 


Exception to hearsay rule, under Rule 803(3) of Federal 
Rules of Evidence, with respect to statement of declarant’s 
mental, emotional, or physical condition. 75 ALR Fed 170. 


Evidence and Witnesses § 1501 (NCI4th)— victim’s bloody 
shirt —bullet holes—illustration of pathologist’s testimony 


A bloody shirt worn by a murder victim on the day of 
the killing was not introduced by the State merely to inflame 
the jury and was properly admitted in conjunction with the 
testimony of the pathologist who performed the autopsy on 
the victim’s body where the pathologist articulated the reasons 
for the examination of clothing worn by gunshot victims and 
used the shirt to illustrate his testimony as to the location 
of the holes in the shirt that related to bullet holes in the 
victim’s body, and the shirt was not excessively displayed 
or discussed. 


Am Jur 2d, Homicide §§ 413, 463. 


Admissibility, in homicide prosecution, of deceased’s 
clothing worn at time of killing. 68 ALR2d 903. 


Homicide § 441 (NCI4th)— instructions—use of deadly 
weapon — evidence of lack of specific intent—State’s burden 
not lessened 

The State’s burden in a first degree murder case to prove 
beyond a reasonable doubt that defendant killed the victim 
with malice was not impermissibly lessened by the court’s 
instruction on the inference of malice from the use of a deadly 
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weapon or infliction of a fatal wound by means of a deadly 
weapon where defendant introduced evidence that he lacked 
the capacity to form the specific intent to kill or inflict serious 
bodily harm. In determining whether the State proved beyond 
a reasonable doubt that defendant killed the victim with malice, 
the jury was entitled to infer malice from defendant's use 
of a deadly weapon along with other evidence of malice, in- 
cluding defendant’s threats to physically harm the victim, 
countered by evidence presented by defendant that he lacked 
the capacity to form the specific intent to kill or inflict bodily 
harm. 


Am Jur 2d, Homicide § 454. 


Criminal Law § 1108 (NCI4th)— felonious assault — aggravating 
factor —dangerousness to others—sufficiency of evidence 


The evidence supported the trial court’s finding as a 
nonstatutory aggravating factor for assault with a deadly 
weapon with intent to kill inflicting serious injury that defend- 
ant’s mental condition rendered him dangerous to other per- 
sons where there was expert psychiatric testimony that (1) 
defendant had a schizotypical personality disorder, making him 
believe that external forces controlled his behavior, (2) defend- 
ant also suffered from a mixed personality disorder which 
made him paranoid that others were intent on injuring or 
humiliating him, causing defendant to become angry, abusive 
and aggressive, (3) defendant also had a borderline personality 
causing him to have unstable mood swings during which he 
became angry for no apparent reason, (4) defendant had par- 
ticular trouble when women terminated romantic relationships 
with him and would become angry, hostile, and threatening, 
and (5) these problems were exacerbated by defendant’s abuse 
of marijuana, prescription drugs, and alcohol; and defendant’s 
volatile behavior and violent proclivities were also manifested 
in numerous anecdotal accounts provided by lay testimony, 
as well as the fact that defendant customarily carried a gun 
because “little guys were always getting jumped on.” This 
evidence was sufficient to prove by a preponderance of the 
evidence that defendant poses a greater threat or danger to 
other persons than other members of the public convicted 
of assault with a deadly weapon with intent to kill inflicting 
serious injury. 


Am Jur 2d, Homicide §§ 568-582. 


13. 


14, 
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Criminal Law § 467 (NCI4th)— closing argument —use of vic- 
‘tim’s photograph and tape recording—no gross impropriety 

The trial court did not abuse its discretion in failing to 
intervene ex mero motu when, during the closing argument, 
the prosecutor attached a photograph of a murder victim to 
the podium in front of the jury box and played a tape recording 
of defendant’s threatening telephone message to the victim 
since both the photograph and the tape recording were rele- 
vant and admissible evidence introduced as exhibits during 
the trial, and the prosecutor’s employment of them was not 
grossly improper. 


Am Jur 2d, Trial § 666. 


Propriety and prejudicial effect of prosecutor’s re- 
marks as to victim’s age, family circumstances, or the like. 
50 ALR3d 8. 


Criminal Law § 1098 (NCI4th)— aggravating factor —same 
evidence used to prove crime element 

Defendant is entitled to a new sentencing hearing on a 
kidnapping conviction where the same evidence that was used 
to prove the “facilitating flight” element of the kidnapping 
charge was also used to prove the “avoiding or preventing 
a lawful arrest” aggravating factor employed to impose a 
sentence greater than the presumptive term. 


Am Jur 2d, Criminal Law § 598. 


Justice WEBB concurring. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 


judgment imposing a life sentence upon defendant’s conviction for 
first-degree murder entered by Freeman, J., at the 14 May 1990 
Criminal Session of Superior Court, GUILFORD County. Defendant's 
motion to bypass the Court of Appeals, pursuant to N.C.G.S. 
§ 7A-31, as to additional convictions and sentences, was allowed 
by the Court 20 December 1991. Heard in the Supreme Court 
14 April 1992. 


Lacy H. Thornburg, Attorney General, by Thomas F. Moffitt, 


Special Deputy Attorney General, for the State. 


Nora Henry Hargrove for defendant-appellant. 
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MEYER, Justice. 


On 5 June 1988, defendant was indicted for the first-degree 
murder of Joyce Varner, assault with a deadly weapon with intent 
to kill inflicting serious injury on William E. Leitch, and the first- 
degree kidnapping and robbery with a dangerous weapon of Brian 
Shipp. Defendant was tried capitally in the Superior Court, Guilford 
County, in May 1990 and was found guilty of all charges. Subse- 
quent to a sentencing proceeding conducted pursuant to N.C.G.S. 
§ 15A-2000, the jury recommended that defendant receive a life 
sentence for the first-degree murder conviction. The trial court 
thereafter imposed the life sentence for murder, as well as forty- 
year sentences for first-degree kidnapping and robbery with a 
firearm, to run consecutively, and a twenty-year sentence for assault 
with a deadly weapon with intent to kill inflicting serious injury, 
to run concurrently with the robbery sentence. 


The State’s evidence in the guilt phase tended to show the 
following. Early in 1988, Joyce Varner separated from her husband 
and lived with her four-year-old daughter, Emily, in an apartment 
in Greensboro, North Carolina. Ms. Varner, a thirty-year-old employee 
of the Richardson-Vicks Chemical Company, dated defendant for 
a short time after her separation. Dissatisfied because defendant 
wanted the relationship to be more intense than she wished, Varner 
attempted to terminate the relationship, but defendant refused 
to leave Varner alone. 


Several witnesses testified about defendant’s attempts to main- 
tain his relationship with Varner. Cindy Blake, a friend of Varner’s, 
testified that Varner told her that she had dated defendant several 
times, did not have a serious relationship with him, tried to break 
it off but could not get rid of defendant, and felt threatened by 
him. Phillip Purcell, one of the men Varner dated, testified that 
Varner told him that defendant followed her around, cruised by 
her house in his car, and left messages and cards on Varner’s 
desk at work. Varner told Purcell that the relationship with defend- 
ant was not a serious one but that defendant thought it was, and 
that Varner became scared when she discovered that defendant 
carried a gun. Purcell also testified about several incidents wherein 
defendant threatened or physically molested Varner because he 
was upset about her seeing other men. Patrick Goldbeck, another 
man Varner had dated, testified that wherever he and Varner 
went, defendant always seemed to appear. In particular, he testified 
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that one evening Varner traveled home by cab only to return 
shortly thereafter because defendant was following her in another 
cab and she was afraid to go home alone. Varner went home an 
hour later and told Goldbeck that she saw the cab circling the 
block around her house. Goldbeck also testified that on one occasion 
defendant and Varner had a fight in a bar and that defendant 
kicked a hole in the fence behind the bar. 


Carla Delvitto, Joyce Varner’s mother, testified that Varner 
told her that she had been out with defendant but was afraid 
of him because he carried a gun and that on one particular Valen- 
tine’s Day, defendant left flowers at Varner’s front door, and Varner 
threw the flowers in a trash can. Delvitto also testified that in 
April 1988 she was baby-sitting Emily one evening and saw a car 
drive by the Varner residence very slowly, turn around in the 
driveway, drive up the street, turn around, and repeat the process 
three times. Upon being told of the incident by Delvitto, Varner 
replied: “Don’t worry about that car. It’s just Steve. He’s still 
up in the parking lot waiting. He does this quite often. He wants 
to see who I’m coming home with and what time I come home.” 


Denise Wetzel, Joyce Varner’s older sister, testified about 
several incidents regarding Varner’s relationship with defendant. 
On one occasion, Wetzel saw defendant grab Varner by the arm 
merely because a casual acquaintance said “hello” to her. Varner 
also told Wetzel about numerous phone calls she received in which 
the caller immediately hung up the phone without speaking and 
about numerous other calls from defendant in which he interrogated 
her about men being at her home with her, what time she arrived 
home, and other personal matters. Wetzel testified that defendant 
was very possessive and scared Varner. 


The State played a message that defendant left on Varner’s 
telephone answering machine on 25 April 1988, which was as follows: 


[Wlomen around where I suspect you to be at. Now, I expect 
the same consideration from you. That if you say this being 
friends or whatever, that excuse is wearing kind of thin as 
much as you've been around the boy. But, I want to tell you 
something, you going to wind up flaunting that stuff in front 
of me and you going to wind up getting yourself and your 
man friend hurt; or your men friends, whatever the situation 
may be. I’m tired of it; I’m tired of trying to be nice to you. 
I’ve had two months to think about it and you're just a spoiled 
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woman. That’s all there is to it. And there ain't going to be 
no more being nice. There’s no need. I’ve done tried it and 
it don’t work. So, from now on, when you see me out, expect 
me to mean business. 


After receiving the message, Varner phoned her friends to tell 
them about it. Cindy Blake, Dennis Wetzel, Patrick Goldbeck, and 
Chuck Varner listened to the message. They testified that Varner 
was crying and very shaken by the message. 


When Phillip Purcell came home on 26 April 1988, he found 
Varner and her daughter sitting on the steps to his house. Varner 
told Purcell that she was scared to return home because she had 
seen defendant around her house and she was afraid for her life. 


Varner had a warrant issued for defendant’s arrest for com- 
municating threats to her, and the police arrested defendant on 
26 April. As he was being taken to the magistrate’s office, defend- 
ant raged that he “didn’t do nothing to that bitch.” When in the 
magistrate’s office, defendant related: “This bitch got me down 
here on a shit charge, but that’s okay. I'll get the bitch.” 


On 28 April 1988, Detective Allen Travis of the Greensboro 
police interviewed defendant. Defendant admitted leaving the 
message on Varner’s answering machine in which he told her to 
“stop bringing her male friends around or someone was going to 
be hurt.” 


On the day of the murder, 5 May 1988, Varner got off work 
at 4:30 p.m. and was picked up by William Leitch, a friend of 
hers, and her daughter Emily. The three planned to dine together 
before Leitch was to meet another and drive to his home in Denver, 
North Carolina. The trio returned to Varner’s house, and as they 
were deciding where to eat, Varner received several hang-up phone 
calls. They then went out to dinner and arrived home at approx- 
imately 8:30 p.m. Just before leaving to drop Leitch off at a meeting 
place for his ride, Varner received several more hang-up calls. 
Emily, Varner, and Leitch then entered the car, which was parked 
in a detached garage next to the house, with Leitch sitting on 
the passenger’s side, Varner driving, and Emily in the back seat. 
Before leaving, Leitch made a final check in his duffel bag to see 
if he had collected all his belongings. As he was doing so, he 
heard a bang or pop as Varner turned the ignition key. As he 
turned, he saw a gun pointed at him. The gun fired and Leitch 
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was hit in the face with a bullet. Leitch heard Varner yell, “Stop. 
Quit, Stephen, quit.” After a few seconds, Leitch heard Varner 
plead, “Help. Stop.” Then he saw the gun discharge four more 
times in rapid succession into Varner’s body. Shortly thereafter, 
Leitch went into the house and summoned the police. Leitch was 
taken to the hospital, where a bullet was removed from the back 
of his neck. Emily was not physically harmed but was heard scream- 
ing for her mother and was extremely upset. 


When the police arrived, at approximately 9:05 p.m., they found 
Varner, already deceased, lying face down between two cars parked 
in her garage. The autopsy revealed that Varner had sustained 
five gunshot wounds. Two bullet wounds in her lower back were 
fatal, with one bullet penetrating Varner’s lung, diaphragm, and 
liver, and the other penetrating her small intestine, liver, diaphragm, 
and heart. 


At approximately 9:15 p.m. on the night of 5 May, Brian Shipp 
met defendant and agreed to give defendant a ride to a friend’s 
house. Shipp testified that defendant kissed him and performed 
oral sex on him. The two thereafter bought some wine coolers 
at a convenience store and drove to a nearby bridge to urinate. 
There, defendant exhibited a handgun and demanded Shipp’s car 
keys. Fearful for his safety, Shipp offered defendant money and 
to take him anywhere he wished to go. The two then traveled 
north on Interstate 85. As they drove, defendant sat in the 
passenger’s seat with the gun pointed at Shipp. Defendant told 
Shipp that he eventually wanted to arrive in Canada. Shipp asked 
defendant what had happened, and defendant told Shipp that he 
had a fight with his girlfriend and that he shot and killed both 
her and her new boyfriend. After crossing into Virginia, Shipp 
noticed that the car was low on gas. Shipp drove to a truck stop 
and removed the keys from the ignition, telling defendant that 
he needed the key to open the gas cap. Shipp then ran into the 
truck stop and hid behind a counter until the police arrived. 


On 7 May 1988, defendant was apprehended by the Virginia 
state police after commandeering a car from a resident in Dillwyn, 
Virginia. On 19 May 1988, Greensboro police traveled to Virginia 
and searched the area where defendant was apprehended. They 
discovered defendant's black leather jacket and a box of .22-caliber 
bullets. These bullets, along with bullets seized from defendant’s 
residence and those taken from the bodies of Joyce Varner and 
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William Leitch, were analyzed. Federal Bureau of Investigation 
ballistics expert Gerald F. Wilkes testified that all of the spent 
bullets were .22-caliber, long-rifle, brass-coated lead bullets that 
had been fired from the same gun. He also testified that the bullets 
seized at defendant’s residence and in Virginia were all .22-caliber, 
long-rifle, brass-coated lead bullets. 


Defendant’s evidence tended to show that on the evening of 
the murder, 5 May, defendant drank four double rum and coke 
mixed drinks and a shot of schnapps at a bar and left before 
9:00 p.m. Numerous friends testified on behalf of defendant, most 
stating that he was a good friend and nonviolent. 


Two expert witnesses testified, in effect, that defendant was 
insane at the time of the killing. Doctor Brad Fisher, a forensic 
psychiatrist, stated that defendant suffered from depression and 
a paranoid personality disorder characterized as recurrent and acute 
that rendered defendant’s thinking susceptible to paranoia when 
defendant was stressed. Fisher testified that defendant had an 
inability to maintain relationships with women and that when those 
relationships failed, the stress contributed to paranoid delusions. 
Fisher related that defendant told him that he had consumed alcohol 
and the prescription drug Talwin and had smoked marijuana on 
the evening of the murder. In Fisher’s opinion, defendant lacked 
the capacity to make and carry out plans on 5 May because his 
thoughts were disorganized and affected by a paranoid delusional 
sense of the world exacerbated by medications and drinking. 


Doctor Billy Royal, a forensic psychiatrist, testified that de- 
fendant had problems with obsessiveness; that defendant had great 
difficulty dealing with terminated relationships with women when 
they did not desire the intense closeness he desired; and that during 
such times, defendant became angry, hostile, and threatening. Royal 
testified that on 5 May, defendant lacked the capacity to distinguish 
right from wrong and that defendant was incapable of deliberating 
or forming the intent to kill Varner or Leitch. 


Expert witnesses for the State testified, in effect, that defend- 
ant was sane at the time of the killings. Doctor Bob Rollins, a 
forensic psychiatrist at Dorothea Dix Hospital, testified that de- 
fendant had a longstanding personality disorder affecting his ability 
to get along with women and that defendant was distressed at 
the time of the killing. However, Rollins stated that defendant 
was able to distinguish right from wrong at the time of the killing 
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and that defendant had no mental condition that would have 
prevented him from being able to form the specific intent to kill. 


Doctor James Groce, also a forensic psychiatrist at Dorothea 
Dix Hospital, testified that defendant had a personality disorder 
with some borderline traits that caused him to decompensate under 
stress and become paranoid and that defendant was depressed. 
In Groce’s opinion, defendant was able to distinguish right from 
wrong at the time of the killing. Also, Groce testified that defendant 
was able to make plans and form the intent to kill and that use 
of aleohol and drugs would not have rendered defendant incapable 
of formulating the specific intent to kill. However, on cross- 
examination, Groce opined that on 5 May, defendant experienced 
significant depression that would have impaired his ability to ap- 
preciate the criminality of his conduct and to conform his behavior 
to the requirements of the law, and that alcohol and drug use 
contributed to defendant’s decreased judgment and increased 
impulsivity. 


[1] Defendant first argues that the trial court improperly failed 
to instruct on diminished capacity as it relates to defendant’s ability 
to premeditate and deliberate. In particular, defendant sought to 
instruct the jury on whether his alleged diminished capacity af- 
fected his capacity to form the requisite specific intent for first- 
degree murder as well as his capacity to premeditate and deliberate. 
The record shows that the trial court agreed to provide defendant's 
requested instruction “in substance.” The court provided the follow- 
ing instruction: 


Now, as I told you a little earlier, you may find that 
there is evidence which tends to show that the defendant was 
intoxicated and/or drugged and/or that he lacked the mental 
capacity at the time of the acts alleged in this case. Now, 
generally, voluntary intoxication or a voluntary drug condition 
is not a legal excuse for a crime. However, if you find that 
the defendant was suffering from a combination of intoxication, 
drug condition and lacking a mental capacity, you should con- 
sider whether this condition affected his ability to formulate 
the specific intent which is required for a conviction of first 
degree murder. In order for you to find the defendant guilty 
of first degree murder, you must find beyond a reasonable 
doubt that he killed the deceased with malice and in the execu- 
tion of an actual specific intent to kill performed—excuse me, 
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formed after deliberation and premeditation. If, as a result 
of the combined intoxicated, drugged and lacking mental capacity 
of the defendant, if, as a result of this, the defendant did 
not have the specific intent to kill the deceased formed after 
premeditation and deliberation, then he is not guilty of first 
degree murder. 


After so instructing the jury, the court asked counsel whether 
there were “any objections to the jury charge, request(s] for addi- 
tional instructions or corrections or clarifications.” Counsel for the 
State and for defendant answered in the negative. 


It is well settled that when a request is made for a specific 
instruction that is supported by the evidence and is a correct state- 
ment of the law, the court, although not required to give the re- 
quested instruction verbatim, must charge the jury in substantial 
conformity therewith. State v. Davis, 291 N.C. 1, 229 S.E.2d 285 
(1976). Defendant contends that there was compelling evidence here 
that the defendant could not premeditate or deliberate and could 
not form the specific intent to kill. In essence, defendant’s argument 
rests on the premise that intent is an element independent of 
premeditation or deliberation and that he was entitled to have 
a separate diminished capacity instruction with regard to each. 


In response, the State argues that defendant was not entitled 
to the requested instruction. In support of its contention, the State 
cites State v. Quesinberry, 319 N.C. 228, 230, 354 S.E.2d 446, 448 
(1987), where we noted that while specific intent to kill is a necessary 
element of first-degree murder, it is also an essential constituent 
of the elements of premeditation and deliberation. “ ‘Thus, proof 
of premeditation and deliberation is also proof of intent to kill.’” 
Id. (quoting State v. Jones, 303 N.C. 500, 505, 279 S.E.2d 835, 
839 (1981) ). Given this interrelatedness, the State asserts that the 
court did not err in instructing only as to intent. We agree.’ 


The language attending the substantive elements of first-degree 
murder is well known: — 


1. While acknowledging that he failed to lodge an objection in the wake of 
the allegedly improper instruction, defendant submits that the error was preserved 
because the instruction was properly requested, he was told by the court that 
the instruction would be given “in substance,” and therefore he complied with 
the “spirit” of Appellate Rule 10(b)(2). State v. Pakulski, 319 N.C. 562, 575, 356 
S.E.2d 319, 327 (1987). The State, on the other hand, argues that “plain error” 
analysis controls. Because we conclude that the reasonable doubt instruction provid- 
ed by the trial court did not amount to error, we need not decide this issue. 
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Premeditation means that the defendant formed the specific 
intent to kill for some length of time, however short, before 
the actual killing. Deliberation means that the intent to kill 
was executed in a cool state of blood, without legal provocation, 
and in furtherance of a fixed design for revenge or to ac- 
complish some unlawful purpose. No particular length of time 
is required for the mental processes of premeditation and 
deliberation; it is sufficient that the processes occur prior to, 
and not simultaneously with, the killing. 


State v. Cummings, 323 N.C. 181, 188, 372 S.E.2d 541, 547 (1988) 
(citations omitted), judgment vacated on other grounds, 494 U.S. 
1021, 108 L. Ed. 2d 602 (1990), on remand, 329 N.C. 249, 404 S.E.2d 
849 (1991). Thus, specific intent is a constituent of premeditation 
and deliberation. We therefore conclude that the trial court did 
not err in its instruction and overrule defendant’s assignment of error. 


[2] Defendant next argues that the trial judge committed revers- 
ible error because he improperly expressed an opinion regarding 
defendant’s failure to testify. Defendant bases his argument on 
the following exchange: 


Q. [By defense counsel, Mr. Elmore] Ms. Ragan, do you have 
an opinion as to [defendant’s] truthfulness in the community? 


Mr. KIMEL [prosecutor]:— We OBJECT as to his general 
truthfulness in the community. 


THE COURT:— Do you want to rephrase that? 


Q. Do you have an opinion as to his reputation for truthfulness 
and character? 


A. I’ve never— 


Mk. KIMEL:— Just a minute, ma’am. We maintain that’s 
improper at this time until and unless the defendant puts his 
truthfulness into evidence, if Your Honor please, 1e., by 
testimony. 


THE COURT:— I assume he plans to testify. Have you 
decided if he’s going to testify? 


Mr. ELMORE [defense counsel]:— Judge, we wouldn't say 
at this point, but it would certainly corroborate anything she 
would say at a later time if that were the case. I'll withdraw 
the question, Your Honor. 
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THE COURT:— Okay. 


MR. ELMORE:— I don’t have anything further. Thank you, 
Ms. Ragan. 


(Emphasis added.) No objection was made, nor was any curative 
instruction requested concerning the court’s remark about defend- 
ant’s plans to testify. As the trial progressed, defendant did not 
testify, and the court subsequently charged the jury as follows: 


Now, the defendant in this case has not testified, and 
the law of North Carolina gives him this privilege. This same 
law also assures him that his decision not to testify creates 
no presumption against him. Therefore, his silence is not to 
influence your decision in anyway [sic]. 


Defendant contends that the court’s statements amounted to 
an improper comment on defendant's decision not to testify and 
impermissibly gave the jury the impression that the trial court 
thought it best if the defendant were to testify. According to de- 
fendant, this violated his right to remain silent and not take the 
stand in his own defense. N.C.G.S. § 8-54 (1988). 


We disagree. Examination of the record reveals that the trial 
judge’s comment was not directed to defendant’s failure to testify; 
he did not specifically advert to defendant’s failure to testify. Nor 
is it likely that an average juror would interpret the court’s remark 
otherwise. State v. Taylor, 289 N.C. 223, 228, 221 S.E.2d 359, 363 
(1976); State v. Hughes, 54 N.C. App. 117, 122, 282 S.E.2d 504, 
508 (1981). Furthermore, any prejudice was removed by the trial 
court’s explicit instruction that defendant’s election not to testify 
was an exercise of his legal right and should not be considered 
against him. State v. Lindsay, 278 N.C. 293, 179 S.E.2d 364 (1971). 


[3] Next, defendant argues that the trial court erred in admitting, 
over defendant’s objection and request for a voir dire, a tape record- 
ing of a phone call allegedly made by defendant to the victim 
shortly before her death. Defendant contends that because the 
court refused his request for a voir dire, he was wrongly denied 
the opportunity to fully explore and question the reliability and 
authenticity of the tape. A transcript of the message, which provid- 
ed as follows, was submitted to the jury: 


_ [Wlomen around where I suspect you to be at. Now, I expect 
the same consideration from you. That if you say this being 
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friends or whatever, that excuse is wearing kind of thin as 
much as you’ve been around the boy. But, I want to tell you 
something, you going to wind up flaunting that stuff in front 
of me and you going to wind up getting yourself and your 
man friend hurt; or your men friends, whatever the situation 
may be. I’m tired of it; I’m tired of trying to be nice to you. 
I've had two months to think about it and you're just a spoiled 
woman. That’s all there is to it. And there ain't going to be 
no more being nice. There’s no need. I’ve done tried it and 
it don’t work. So, from now on, when you see me out, expect 
me to mean business. 


We conclude that the trial court did not err in this regard. 
N.C.G.S. § 8C-1, Rule 901 governs the authentication requirements 
of such recordings. State v. Stager, 329 N.C. 278, 317, 406 8.E.2d 
876, 898 (1991). Rule 901(b) provides by way of illustration numerous 
means of authentication. Within this nonexclusive list, the legislature 
provided that recordings may be authenticated by means of testimony 
by a witness who has knowledge that a matter is what it is claimed 
to be, Rule 901(b)(1), and by means of voice identification, Rule 
901(a\(5). Here, Detective Travis of the Greensboro police testified 
that defendant admitted to him that he made the phone call to 
Varner on 25 April 1988 because she was “running men in front 
of him,” that her behavior had made him very mad, and that he 
left a message on the victim’s answering machine telling her to 
“stop bringing her male friends around or someone was going to 
get hurt.” The following day, the victim herself contacted Travis, 
and Travis testified that “she had came [sic] home one night and 
found a message on her telephone recorder in which words to 
the effect that said, ‘When I see you out, I just want you to know 
that you and your male friends are going to get hurt, and I mean 
business.’”’ These statements closely parallel the actual text of 
defendant’s comments on the recording, and the witness’ testimony 
suffices to authenticate the recording. Moreover, witnesses Blake 
and Goldbeck, both friends of the victim who were acquainted 
with the defendant, testified that they listened to the recording 
shortly after it was made, that they recognized defendant’s voice 
on the tape, and that the contents of the tape played in court 
were unaltered from when they first heard the tape in April 1988. 
This testimony constituted an independent basis of authentication. 
Therefore, defendant is unable to show either an abuse of discretion 
or harm resulting from not having a voir dire hearing before the 
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tape recording was authenticated, and any error emanating from 
the trial court’s decision not to conduct a voir dire is harmless. 
We therefore overrule defendant's assignment of error. 


[4] In his next assignment of error, defendant argues that the 
trial court erred when it failed to intervene ex mero motu to 
censor remarks made by the State during its closing argument. 
The statement by the prosecutor concerned remarks made by Doc- 
tor Billy Royal, who stated that defendant was not responsible 
for his actions because he was insane when he murdered Joyce 
Varner. Doctor Royal recommended psychotherapy as treatment 
for defendant’s problems. During his final argument, the prosecutor 
remarked: 


And you know, you go through all this. Doctor Royal gives 
his opinion: “He’s insane. You know, he probably did these 
acts; he murdered this woman; he shot this man; he probably 
did these other things, but in my opinion, you know, he’s just 
not responsible.” I said, “Well, Doctor Royal, you know, if 
he’s not responsible for murdering this woman and shooting 
this man and robbing this fellow, what kind of treatment do 
you recommend for him?” Do you know what he said? Remember 
that? Psychotherapy. Do you know what psychotherapy is? 
Talk. He wants to talk to him. That’s what Dr. Royal’s opinions 
were. He wants you to find him not guilty by reason of insanity 
so he can talk to him for a while, I contend to you. Talk. 
No medication; nothing. Just, “I want to talk to him.’ 
Psychotherapy. 


b) 


(Emphasis added.) 


Defendant argues that the above argument prejudiced the jury 
and amounted to an inaccurate statement of the law, insofar as 
it effectively informed the jury that if it concluded that defendant 
was insane, there would be no consequences for his actions. Citing 
State v. Jones, 296 N.C. 495, 502, 251 S.E.2d 425, 429 (1979), defend- 
ant contends that although counsel may inform the jury of the 
punishment for an offense, counsel may not speculate on the out- 
come of possible appeals, paroles, executive commutations, or. par- 
dons. The prosecutor’s remarks here, defendant argues, were the 
functional equivalent of that condemned in Jones, and the trial 
court was therefore obliged to intervene ex mero motu. We disagree. 
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The prosecutor's remarks were not geared toward speculating 
on the punishment to be meted out by the judicial system upon 
conviction; rather, the thrust of his remarks was to undercut Doctor 
Royal’s credibility by characterizing his treatment recommendation 
as amounting to little more than talking to defendant about his 
problems. Given the wide latitude prosecutors are granted in the 
scope of their arguments, such remarks were not so grossly im- 
proper as to require the trial court to intervene ex mero motu. 
State v. Rogers, 323 N.C. 658, 664, 374 S.E.2d 852, 856 (1989). 


[5] In his fifth assignment of error, defendant argues that the 
State acted improperly in that it attempted to place before the 
jury facts that were not in evidence during both the State's cross- 
examination of a defense expert witness and the State’s final argu- 
ment. As for the cross-examination, the record reveals that Doctor 
Brad Fisher, a psychiatrist serving as a defense witness, testified 
that defendant could not think coherently when the crimes were 
committed. The following exchange transpired: 


Q. And wouldn't you call that — wouldn't that reach the stand- 
ard of coherent thinking, if you were able to call someone 
up and say, “The next time I catch you and your boyfriend 
out, I'm going to do something to you,” and then, do something 
to them? Isn't that coherent thinking, Doctor? 


A. I guess that is open to interpretation. My opinion is that 
it is not. That was indicative of a person whose thinking was 
based on a delusional system, was paranoid, and was not fair, 
but [the recording] said what it said. 


Q. I understand. And Doctor, calling someone on the night 
of May 5, 1988, and hanging up before you went over there, 
to make sure they were there, that would be some evidence 
of coherent thinking, wouldn’t it, Doctor— 


MR. ELMORE:— OBJECTION to the form of the question. 
Mr. KIMEL:— It’s cross examination. It’s in evidence. 


THE COURT:— Well, OVERRULED. Go ahead. You can 
answer that. 


A. Well, I frankly hadn’t thought about that specific thing 
before, but the idea that you would call and hang up the phone, 
I think that’s one possible—there’s more than one possible 
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interpretation for exactly what that meant, but yes, one inter- 
pretation of that would be to make sure the person was there. 


Q. But that is a rational interpretation, isn’t it? 
A. That—that’s— yes. 
Somewhat later, a similar exchange occurred: 


Q. Doctor, would you just, based on that answer there, would 
you consider it a step by step thing to threaten someone with 
physical violence, to phone call them and make sure they were 
there — 


MR. ELMORE:— OBJECTION, Your Honor. That’s an inter- 
pretation of the evidence that he sees fit to interpret. 


Mr. KIMEL:— It’s a question for his expert, Your Honor, 
on cross examination. 


Mr. ELMORE:— There’s no evidence as to who made phone 
calls or— 


THE COURT:— Well, OVERRULED. Go ahead, please. 


On the basis of the above cross-examination, defendant argues 
that the trial court erred in allowing the State’s questions because 
there was no evidence presented as to the identity of the individual 
who telephoned Joyce Varner just prior to her death. While con- 
ceding that it was proper for the prosecutor to argue that the 
jury could infer that the calls had been made by defendant, defend- 
ant contends that it was improper for the State to use the inference 
as a “fact” upon which the jury could infer premeditation and 
deliberation. We disagree. 


As a threshold matter, as shown above, defendant permitted 
the allegedly improper “fact” to come before the jury without an 
initial objection; defense counsel merely objected to the “form” 
of the State’s question, not that the prosecutor was improperly 
seeking to argue evidence not before the jury. “In order to preserve 
a question for appellate review, a party must have presented to 
the trial court a timely request, objection or motion, stating the 
specific grounds for the ruling the party desired the court to make 
if the specific grounds were not apparent from the context.” N.C. 
R. App. P. 10(b)(1) (emphasis added). Here, it cannot be said that 
the “specific grounds were ... apparent from the context.” Zd. 
Moreover, “{ilt is well established that the admission of evidence 
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without objection waives prior or subsequent objection to the ad- 
mission of evidence of a similar character.” State v. Campbell, 
296 N.C. 394, 899, 250 S.E.2d 228, 231 (1979). Therefore, defense 
counsel’s subsequent proper objection did not redeem the initial 
failure to enter a proper objection. Because defendant waived his 
prior objection, this assignment is overruled. 


[6] Assuming arguendo that no waiver occurred, we do not deem 
the prosecutor's line of questioning to have been in error. The 
record shows that the prosecutor was not attempting to place before 
jurors facts not in evidence. Rather, he posed hypothetical ques- 
tions to an expert witness that included as predicate facts reason- 
able inferences that could be drawn from the evidence before the 


jury. 


A hypothetical question may include only such facts as 
are in evidence or such as the jury will be justified in inferring 
from the evidence. . . . [T]he interrogator may form his 
hypothetical question on any theory which can be deduced 
from the evidence and select as a predicate therefor such facts 
as the evidence reasonably tends to prove. 


Hairston v. Alexander Tank dé Equipment Co., 310 N.C. 227, 2438, 
311 S.E.2d 559, 570 (1984) (citations omitted). The evidence before 
the jury of defendant's erratic behavior with regard to Joyce Varner 
leading up to the murder of Ms. Varner suffices as a reasonable 
basis for the prosecutor’s questions here. Moreover, the testimony 
of William Leitch, while not explicitly stating that defendant made 
the phone calls, provided a reasonable basis on which to predicate 
an inference such as that raised by the State in this instance. 


[7] As for the allegedly improper final argument, the record reveals 
that the prosecutor addressed the jury as follows: 


I contend to you [that defendant] followed a pattern that he 
had all the way through his relationship with Joyce Varner. 
I contend to you that you can infer from the evidence that 
he made those hang up calls to ascertain whether or not she 
was there. That’s what he did. He would always eall her to 
see whether she was there. On this case, he had more of 
a reason, because he knew that a man had picked her up 
at work that day, and he’d seen her, and that really made 
him mad. He went right straight to Annabelle’s in the normal 
course of what he was doing. There are phones there. And 
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he broke his pattern a little bit, because something was 
happening. 


(Emphasis added.) Defendant failed to object to the allegedly im- 
proper argument. 


We conclude, once again, that the State did not attempt to 
place before the jury facts not supported by the evidence. It is 
well settled that trial counsel are given wide latitude in jury argu- 
ment and “may argue the law and the facts in evidence and all 
reasonable inferences drawn from them.” State v. Kirkley, 308 
N.C. 196, 212, 302 S.E.2d 144, 153 (1983), rev'd on other grounds, 
State v. Shank, 322 N.C. 243, 367 S.E.2d 639 (1988); see also State 
v. Craig, 308 N.C. 446, 454-55, 302 S.E.2d 740, 745 (1983). Further, 
because defendant failed to object to the closing argument, the 
standard of review is one of “gross impropriety.” Craig, 308 N.C. 
at 454, 302 S.E.2d at 745. Here, as discussed above, there existed 
a reasonable basis on which the prosecutor based his inference; 
therefore, the argument did not constitute a “gross impropriety,’ 
and the trial court did not abuse its discretion in failing to intervene 
ex mero motu. For this reason, we overrule this assignment of 
error. 


[8] In his next assignment of error, defendant contends that the 
trial court erred in acceding to a request by the State for a second 
psychiatric examination of defendant and subsequently admitting 
into evidence testimony regarding the second examination. The 
factual background attending this claimed error is as follows. On 
23 February 1990, defendant notified the State of his intent to 
raise an insanity defense and to introduce expert testimony in 
support. On 19 March 1990, the trial court ordered that defendant 
be examined at Dorothea Dix to ascertain whether he was sane 
when the crimes were committed. The examining psychiatrist, Doc- 
tor Bob Rollins, reported to the court as follows: 


My evaluation of Mr. Holder is limited in that he declines 
to provide information about his condition on or about the 
time of the alleged crime, his involvement in those events, 
and his relationship with the victim. Additionally, I requested, 
but did not obtain, reports from the other two clinician|s], 
Dr. Royal, and Dr. Fisher who are said to have examined 
Mr. Holder. Also, Mr. Holder’s attorney did not furnish us 
any information. 
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Doctor Rollins also stated that defendant provided little informa- 
tion, refused to take laboratory tests, and answered questions on 
the Minnesota Multiphasic Personality Inventory so that the results 
were invalid. 


The State moved to strike defendant’s insanity defense because 
of his failure to cooperate and, in the alternative, moved to have 
defendant reexamined. After a hearing, the court found as facts 
that defendant had not been sufficiently forthcoming about the 
events surrounding the murder and his relationship with the victim 
and that defendant refused to participate in laboratory testing. 
On this basis, the court ordered that defendant be returned to 
Dorothea Dix for further examination. Defendant’s second examina- 
tion, conducted by Doctor Groce, revealed that defendant was ex- 
periencing significant depression exacerbated by substance abuse 
such as to cause impairment but that defendant was sane at the 
time the crimes were committed. 


Defendant concedes that the court was empowered to order 
the initial examination but argues that the court erred in ordering 
the reexamination. Rather than requiring the defendant to undergo 
an additional examination, defendant contends that the court should 
have stricken the insanity defense. We disagree. In State v. Huff, 
325 N.C. 1, 381 S.E.2d 635 (1989), judgment vacated on other grounds, 
--- U.S. ---, 111 L. Ed. 2d 777 (1990), on remand, 328 N.C. 582, 
402 S.E.2d 577 (1991), we discussed the parameters of the court’s 
power to order additional psychiatric examinations: 


The conclusions of any mental health expert, his diagnoses 
and postdictions, are only as reliable as the data on which 
those conclusions are based. If there is reason to believe that 
defendant’s evaluation was based on incomplete or distorted 
data, then there is good reason to reevaluate the individual 
in light of more complete or more accurate data. The skill 
of the clinician interpreting the raw data can also affect the 
validity of a diagnosis or other clinical judgment. Furthermore, 
retesting is often useful in defining the parameters of a mental 
illness. Although the underlying condition may always be 
present, the mental illness may over time manifest itself with 
symptoms of varying intensity. Knowing the parameters of 
the illness may increase the reliability of an expert's postdic- 
tions about a defendant’s mental condition. 
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Id. at 46, 381 S.E.2d at 661. Here, the trial court found that defend- 
ant was insufficiently cooperative, and for this reason, a second 
psychiatric evaluation was necessary. We therefore conclude that 
the court did not err in ordering that defendant submit to a second 
psychiatric examination. Moreover, because the court acted proper- 
ly in ordering the reexamination, no error occurred in allowing 
into evidence testimony concerning defendant’s sanity at the time 
of the murder. 


{9} Defendant next argues that the trial court, over defense objec- 
tions, improperly admitted hearsay statements of several witnesses 
who testified as to what the victim had told them. These statements 
were to the effect that the victim had said that she had seen 
a small handgun in the defendant’s pocket, that defendant had 
threatened her with physical harm and that she was scared, and 
that the defendant refused to leave her alone after she had tried 
to end the relationship. Defendant submits that the hearsay 
statements were improperly admitted and prejudiced his trial. 


We conclude that the trial court did not err in admitting into 
evidence the victim’s statements to witnesses shortly before she 
was murdered. As a threshold matter, the statements admitted 
over objection did not amount to hearsay. “ ‘Hearsay’ is a state- 
ment, other than one made by the declarant while testifying at 
the trial or hearing, offered in evidence to prove the truth of 
the matter asserted.” N.C.G.S. § 8C-1, Rule 801(c) (1988) (emphasis 
added). “{[W]jhenever an extrajudicial statement is offered for a 
purpose other than proving the truth of the matter asserted, it 
is not hearsay.” State v. Maynard, 311 N.C. 1, 15-16, 316 S.E.2d 
197, 205, cert. denied, 469 U.S. 963, 83 L. Ed. 2d 299 (1984). “The 
Hearsay Rule does not preclude a witness from testifying as to 
a statement made by another person when the: purpose of the 
evidence is not to show the truth of such statement but merely 
to show that the statement was, in fact, made.” State v. Kirkman, 
293 N.C. 447, 455, 238 S.E.2d 456, 461 (1977). Here, the testimony 
was probative not of the truth of Varner’s statements to the 
witnesses, but rather was probative of the fact that Varner in 
fact made the statements. 


Moreover, even if hearsay, the statements were admissible 
under the state-of-mind exception to the hearsay rule. This rule 
provides as follows: 
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The following are not excluded by the hearsay rule, even 
though the declarant is available as a witness: 


(3) Then Existing Mental, Emotional, or Physical Condi- 
tion.— A statement of the declarant’s then existing state 
of mind . . . (such as intent, plan, motive, design 
... ), but not including a statement of memory or 
belief to prove the fact remembered or believed... . 


N.C.G.S. § 8C-1, Rule 803(3) (1988). ‘ ‘Evidence tending to show 
state of mind is admissible as long as the declarant’s state of mind 
is a relevant issue and the possible prejudicial effect of the evidence 
does not outweigh its probative value.'” State v. Cummings, 326 
N.C. 298, 313, 389 S.E.2d 66, 74 (1990) (quoting Griffin v. Griffin, 
81 N.C. App. 665, 669, 344 S.E.2d 828, 831 (1986) ). Here, the victim's 
statements to others that defendant refused to leave her alone, 
that he carried a gun, and that he frightened her with threats 
of physical violence were admissible under Rule 803(3), as they 
tended to show the nature of the victim’s relationship with defend- 
ant and the impact of defendant's behavior on the victim’s state 
of mind prior to the murder. Varner’s state of mind is highly rele- 
vant, as it relates directly to the status of her relationship with 
defendant prior to her death. See Cummings, 326 N.C. at 313, 
389 S.E.2d at 74. The probative value of this testimony outweighed 
any potential prejudice to defendant. /d. 


[10] Defendant next argues that he was unfairly prejudiced by 
the admission, over defense objection, of a bloody shirt worn by 
the victim on the day of the killing. The shirt was introduced 
in conjunction with the testimony of Doctor Robert Thompson, 
the forensic pathologist who performed the autopsy on the victim's 
body. Doctor Thompson testified that the clothing worn by gunshot 
victims is customarily examined: 


[I]n cases such as this, when there have been gunshot wounds, 
we look at the clothing to see what holes might have been 
caused by the bullets, and as I mentioned, we examine the 
clothing to see if there’s any powder, gunshot powder, on the 
clothing, and sometimes, it’s useful or it’s helpful to help to 
determine which is entrance and is exits [sic]. So, these are 
the general reasons that we examine the clothing in a gunshot 
wound case. 
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Doctor Thompson further testified that such clothing is examined 
to determine if the holes in clothing correspond with the bullet 
holes in the body. Thompson identified the material on the victim’s 
shirt as blood and used the bloody shirt to illustrate his testimony 
as to the location of the holes in the shirt that related to the 
bullet holes in the victim’s body. Defendant argues that the shirt 
was introduced as a disingenuous bad faith attempt to inflame 
the jury, given that there was no dispute as to the cause of the 
victim’s death. 


Under Rule 403, relevant evidence “may be excluded if its 
probative value is substantially outweighed by the danger of unfair 
prejudice, confusion of the issues, or misleading the jury, or by 
considerations of undue delay, waste of time, or needless presenta- 
tion of cumulative evidence.” N.C.G.S. § 8C-1, Rule 403 (1988). “In 
general, the exclusion of evidence under the balancing test of Rule 
403 ... is within the trial court’s sound discretion. .. . Abuse 
of discretion results where the court’s ruling is manifestly unsup- 
ported by reason or is so arbitrary that it could not have been 
_ the result of a reasoned decision.” State v. Hennis, 323 N.C. 279, 
285, 372 S.E.2d 523, 527 (1988). We conclude that no such abuse 
occurred in the instant case. Doctor Thompson articulated the reasons 
undergirding the use of such clothing in autopsies, and he used 
the shirt to illustrate and corroborate his testimony. Moreover, 
the shirt was not excessively displayed or discussed; with the ex- 
ception of the chain of custody testimony of Detective Caldwell, 
the shirt was not mentioned again after the Thompson testimony. 
Nor is there any basis of support for defendant’s contention that 
the State introduced the shirt in bad faith. 


[11] Defendant next assigns error to the following instruction given 
by the trial court: 


If the State proved beyond a reasonable doubt that the defend- 
ant killed the victim with a deadly weapon, or intentionally 
inflicted a wound upon the victim with a deadly weapon that 
proximately caused the victim’s death, you may infer, first, 
that the killing was unlawful, and second, that it was done 
with malice, but you’re not compelled to do so. You may con- 
sider this, together with all the other facts and circumstances, 
in determining whether the killing was unlawful and whether 
it was done with malice. And, of course, a firearm is a deadly 
weapon. 
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While acknowledging that the above instruction accords with 
N.C.P.I.—Crim. 206.10, defendant argues that the instruction was 
erroneous because the State cannot rely upon the inference of 
malice after the defendant introduces evidence that challenges the 
inference. To do so, defendant argues, impermissibly lessens the 
State’s burden of proving each element of the crime charged be- 
yond a reasonable doubt. Francis v. Franklin, 471 U.S. 307, 85 
L. Ed. 2d 344 (1985). According to defendant, malice presupposes 
the existence of intent, and because there was much evidence that 
defendant lacked the specific intent to kill, it was error for the 
court to instruct on the inference of malice from the use of a 
deadly weapon or infliction of a fatal wound by means of a deadly 
weapon. 


We reject defendant’s argument. It is well settled that an 
instruction to the jury that the law implies malice and unlawfulness 
from the intentional use of a deadly weapon proximately resulting 
in death is not a conclusive irrebuttable presumption. State v. 
Reynolds, 307 N.C. 184, 297 S.E.2d 532 (1982). In State v. Forrest, 
321 N.C. 186, 362 S.E.2d 252 (1987), we said the following with 
regard to a jury instruction substantially similar to that used here: 


Significantly, the trial court did not instruct the jury that 
malice should be presumed. On the contrary, the trial court 
instructed the jury that it “may infer” that the killing was 
unlawful and committed with malice, but that it was not com- 
pelled to do so. The trial court properly instructed the jury 
that it should consider this permissive inference along with 
all the other facts and circumstances ... in deciding whether 
the State had proven malice beyond a reasonable doubt. 


Id. at 191-92, 362 S.E.2d at 255. In the presence of evidence raising 
an issue on the existence of malice and unlawfulness, a permissible 
inference of malice arises that the jury may accept or reject along 
with other evidence of malice. State v. Weeks, 322 N.C. 152, 367 
S.E.2d 895 (1988). Here, there was substantial evidence of malice 
on the part of defendant. Less than a week before the murder, 
defendant threatened the victim with physical harm in a message 
recorded on her telephone answering machine. Defendant also 
threatened the victim at the magistrate’s office after his arrest 
for the tape-recorded threat, saying “|t]his bitch got me down here 
on a shit charge, but that’s okay. I'll get the bitch.” On this basis, 
the jury was entitled to infer malice from defendant's use of a 
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deadly weapon along with other evidence of malice, countered by 
evidence presented by defendant tending to show that he lacked 
the capacity to form the specific intent to kill or inflict serious 
bodily harm, to determine if the State proved beyond a reasonable 
doubt that defendant killed the victim with malice. Thus, the State’s 
burden to prove that defendant killed the victim with malice beyond 
a reasonable doubt was not impermissibly lessened, and therefore 
no error occurred. 


[12] Defendant next argues that the trial court erred in sentencing 
defendant to twenty years’ imprisonment for assault with a deadly 
weapon with intent to kill inflicting serious injury on William Leitch 
on the basis of a nonstatutory aggravating factor that defendant’s 
mental condition rendered him dangerous to other persons. In par- 
ticular, defendant contends that he is entitled to a new sentencing 
hearing, arguing that there was insufficient evidence to support 
the factor because there was no evidence that defendant had 
assaulted another in the past or that defendant would do so in 
the future. 


In order to support the nonstatutory aggravating factor that 
defendant poses a dangerous threat to others, the State must prove 
by a preponderance of the evidence that defendant poses a greater 
threat or danger to other persons than other members of the public 
convicted of assault with a deadly weapon with intent to kill inflict- 
ing serious injury. State v. Vaught, 318 N.C. 480, 486, 349 S.E.2d 
583, 587 (1986). Here, extensive expert psychiatric testimony showed 
that defendant posed an unusual threat to the public. Doctor Billy 
Royal testified that defendant had a schizotypical personality 
disorder, making defendant believe that external forces controlled 
his behavior. According to Doctor Royal, defendant also suffered 
from a mixed personality disorder which made him paranoid that 
others were intent on injuring or humiliating him, causing defend- 
ant to become angry, abusive and aggressive. Defendant also had 
a borderline personality causing defendant to have unstable mood 
swings during which he became angry for no apparent reason. 
Doctor Royal testified that defendant had particular trouble when 
women terminated romantic relationships with him and that defend- 
ant would become angry, hostile, and threatening, sometimes 
threatening homicide or suicide. Exacerbating these problems, de- 
fendant also abused marijuana, prescription drugs, and alcohol. De- 
fendant’s volatile behavior and violent proclivities were also 
manifested in numerous anecdotal accounts provided by lay testi- 
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mony, as well as the fact that defendant customarily carried a 
gun because “little guys were always getting jumped on.” On this 
basis, we conclude that the trial court did not err in finding as 
an aggravating factor that defendant’s mental condition caused de- 
fendant to be a threat to others. 


[13] Finally, defendant argues that the trial court erred in failing 
to strike ex mero motu a portion of the State’s final argument 
to the jury. During the closing argument, the prosecutor attached 
a photograph of Joyce Varner to the podium in front of the jury 
box, played the tape recording of defendant's threatening message, 
and related the following: 


Now, Ms. Varner suffered a lot, I contend to you, and 
she— you know, you deserve to see her, I contend, and what 
I want to do, just look at this picture while I show you the 
last words—I’m going to sit down. Look at that picture as 
you listen to the last words that this woman heard right here 


Both the recording and the photo were introduced as exhibits dur- 
ing the trial. Moreover, defense counsel failed to object to the 
closing argument. Nevertheless, defendant now argues that the 
State’s behavior amounted to a “theatrical trick” and that he was 
prejudiced when the court failed to intervene ex mero motu. 


In deciding whether the trial court improperly failed to in- 
tervene ex mero motu to correct an allegedly improper argument 
of counsel at final argument, our review is limited to discerning 
whether the statements were so grossly improper that the trial 
judge abused his discretion in failing to intervene. State v. Hamlet, 
312 N.C. 162, 172, 321 S.E.2d 837, 844 (1984). This same analytic 
framework applies to alleged prosecutorial misconduct in the display 
of evidence to the jury at final argument. State v. Robinson, 327 
N.C. 346, 359, 395 S.EH.2d 402, 409 (1990). We find no abuse of 
discretion here. Both the tape recording and the photo were rele- 
vant and admissible evidence, seen by the jury during the trial. 
The State’s employment of the tape recording and the photo were 
not so grossly improper as to have us conclude that the trial court 
abused its discretion in failing to intervene ex mero motu. 


[14] Subsequent to oral arguments in this case, defendant filed 
a Motion to Suspend the Rules of Appellate Procedure and Amend 
the Record and Brief. In that motion, defendant argued that the 
same evidence that was used to prove the “facilitating flight” ele- 
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ment of the kidnapping charge was used to prove the “avoiding 
or preventing a lawful arrest” aggravating factor to impose a 
sentence greater than the presumptive on the kidnapping convic- 
tion. N.C.G.S. §§ 14-39(a)(2) (Supp. 1991), 15A-1340.4(a)(1)(b) (Supp. 
1991). According to defendant, the sentencing proceeding violated 
the requirement in our Fair Sentencing Act that “[ejvidence necessary 
to prove an element of the offense may not be used to prove 
any factor in aggravation.” N.C.G.S. § 15A-1340.4(a)(1) (Supp. 1991). 
In its response to defendant’s motion, the State argues that defend- 
ant waived this alleged error but that in the event this Court 
suspends the rules and allows the filing of the motion, it cannot 
distinguish between the evidence used to prove the offense and 
the aggravating factor. We hereby suspend the rules and allow 
defendant’s motion. In view of the State’s concession of error, we 
vacate the forty-year consecutive sentence imposed for the kidnap- 
ping conviction and remand the case to the Superior Court, Guilford 
County, for resentencing upon defendant’s conviction for kidnapping. 


For the reasons stated above, we therefore hold that defend- 
ant’s sentences for first-degree murder, robbery with a dangerous 
weapon, and assault with a deadly weapon with intent to kill inflict- 
ing serious injury were free of prejudicial error. Defendant’s sentence 
for first-degree kidnapping is contrary to the law and is therefore 
remanded to Superior Court, Guilford County, for proceedings not 
inconsistent with this opinion. 


No. 88CRS36131, first-degree murder: no error. 
No. 88CRS36132, robbery with a dangerous weapon: no error. 


No. 88CRS36138, first-degree kidnapping: no error in the guilt 
phase; sentence vacated and case remanded for resentencing. 


No. 88CRS36134, assault with a deadly weapon with intent 
to kill inflicting serious injury: no error. 


Justice WEBB concurring. 


I concur with the result reached by the majority but I do 
not agree with its rationale that certain testimony was not hearsay. 
The defendant assigned error to the testimony of certain witnesses 
as to what the victim had told them—to wit, that she had seen 
a small handgun in the defendant’s pocket, that the defendant had 
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threatened her and she was afraid, and that the defendant refused 
to leave her alone after she had tried to end their relationship. 
The defendant contends this was inadmissible hearsay testimony. 


I cannot agree with the majority that this is not hearsay 
testimony. The majority says the testimony was not introduced 
to prove the truth of the statements but to prove the victim made 
them. While it is true that this testimony was introduced to show 
the victim made the statements, it is obvious to me that the reason 
the State wanted to prove the victim made the statements was 
so that the jury would believe the defendant carried a pistol, that 
the victim was afraid of the defendant, and the defendant refused 
to leave the victim alone. This makes the testimony hearsay. 


I also do not believe the testimony was admissible under the 
state of mind exception to the hearsay rule. The victim's state 
of mind was not relevant to any issue in the case. 


I do not believe this error was prejudicial because there was 
substantial other evidence introduced to prove the matters proved 
by this hearsay testimony. For that reason, I vote with the majority. 








STATE OF NORTH CAROLINA v. DANIEL THOMAS GARNER 


No. 263A91 
(Filed 25 June 1992) 


1. Searches and Seizures § 32 (NCI3d)— exclusionary rule— 
illegal seizure under warrant —inevitable discovery exception 
adopted 

The trial court did not err in a murder and robbery prose- 
cution by admitting into evidence a copy of a pawn shop receipt 
and Bureau of Alcohol, Tobacco and Firearms records of the 
purchase of a gun by defendant where those documents were 
obtained derivatively from a search of defendant’s residence 
supported by a warrant based on a partially incorrect probable 
cause affidavit, but the court found that “but for” the informa- 
tion found at defendant’s residence officers would have con- 
ducted a routine check and discovered the duplicate receipt 
and ATF records at the pawnshop by lawful means. The in- 
evitable discovery exception to the Fourth Amendment exclu- 
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sionary rule is adopted. The case by case approach of United 
States v. Silvestri, 787 F.2d 736, is adopted for determining 
whether proof of an ongoing, independent investigation is 
necessary to show inevitability. 


Am Jur 2d, Evidence §§ 412, 415, 416, 416.5. 


What circumstances fall within “inevitable discovery” ex- 
ception to rule precluding admission, in criminal case, of 
evidence obtained in violation of Federal Constitution. 81 ALR 
Fed 331. 


. Searches and Seizures § 32 (NCI3d)— illegal search — inevitable 


discovery exclusion—burden of proof of inevitability 


The trial court’s application of the inevitable discovery 
doctrine did not violate a defendant’s Fourth Amendment rights 
where, although police first learned the identity of the gun 
merchant from whom defendant purchased the weapon through 
an illegal search, a police investigator testified that, had a 
pawnshop receipt not been found at defendant's residence, 
the serial number of the weapon seized during the permissive 
search where defendant was arrested would have been run 
through a PIN and ATF records check, officers testified that 
it was normal procedure to check ATF and PIN records, the 
pawnshop did in fact file the documentation required upon 
the sale of a firearm, and an independent inquiry of the ATF 
would have produced the reference to the pawnshop. The U.S. 
Supreme Court held in Nix v. Williams, 467 U.S. 431, that 
the burden of proof of inevitability was preponderance of the 
evidence and, since defendant offered no evidence, the State 
thus proved inevitable discovery by a preponderance of the 
evidence. 


Am Jur 2d, Evidence §§ 412, 415, 416, 416.5. 


What circumstances fall within “inevitable discovery” ex- 
ception to rule precluding admission, in criminal case, of 
evidence obtained in violation of Federal Constitution. 81 ALR 
Fed 331. 


. Searches and Seizures § 32 (NCI3d)— exclusionary rule— 


inevitable discovery exception— North Carolina Constitution 


The Supreme Court rejected the contention of a robbery 
and murder defendant that derivative evidence obtained from 
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an illegal search should have been suppressed because the 
exclusionary rule arising from Article I, Section 20 of the 
North Carolina Constitution does not and should not contain 
an inevitable discovery exclusion. While the Supreme Court 
has held that Article I, Section 20 of the North Carolina Con- 
stitution, like the Fourth Amendment to the United States 
Constitution, prohibits unreasonable searches and seizures and 
requires the exclusion of evidence obtained by unreasonable 
search and seizure, there is nothing to indicate anywhere in 
the text of Article I, Section 20 any enlargement or expansion 
of rights beyond those afforded in the Fourth Amendment 
as applied to the states by the Fourteenth Amendment. 


Am Jur 2d, Evidence § 416.5. 


What circumstances fall within “inevitable discovery” ex- 
ception to rule precluding admission, in criminal case, of 
evidence obtained in violation of Federal Constitution. 81 ALR 
Fed 331. 


. Searches and Seizures § 32 (NCI3d)— exclusionary rule— 
inevitable discovery exception—absence of bad faith by 
officers 


The trial court did not err in a robbery and murder prose- 
eution by ruling that the question of bad faith on the part 
of investigating officers was irrelevant in the proper applica- 
tion of the inevitable discovery doctrine. Although defendant 
contended that the parameters of the inevitable discovery doc- 
trine should be narrowly drawn in order to preserve the 
deterrence value of the exclusionary rule, the trial court’s 
suppression of primary evidence, while not necessary in its 
application of the doctrine of inevitable discovery, unques- 
tionably served the deterrence objective because the risk of 
suppression inherently preserves the deterrence value of the 
exclusionary rule. Further, if the State carries its burden and 
proves inevitable discovery by separate, independent means, 
thus leaving the State in no better and no worse position, 
any question of good faith, bad faith, mistake or inadvertence 
is irrelevant. 


Am Jur 2d, Evidence § 416.5. 


What circumstances fall within “inevitable discovery” ex- 
ception to rule precluding admission, in criminal case, of 
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evidence obtained in violation of Federal Constitution. 81 ALR 
Fed 331. 


. Evidence and Witnesses § 380 (NCI4th)— murder — subsequent 


attempted murder—same weapon — admissible 


The trial court did not err in a murder prosecution by 
admitting testimony regarding a subsequent attempted murder 
by defendant where the evidence tended to prove the defend- 
ant’s possession and control of the murder weapon at a time 
close to the murder. Although the evidence also showed de- 
fendant to be guilty of another crime of violence, it cannot 
be said that its only probative value was to show defendant’s 
murderous propensities. N.C.G.S. § 8C-1, Rule 404(b). 


Am Jur 2d, Evidence §§ 321, 329. 


Admissibility, under Rule 404(b) of the Federal Rules of 
Evidence, of evidence of other crimes, wrongs, or acts similar 
to offense charged to show preparation or plan. 47 ALR Fed 781. 


. Evidence and Witnesses § 90 (NCI4th)— murder — subsequent 


attempted murder—probative value not outweighed by 
prejudice 

The trial court did not abuse its discretion in a murder 
prosecution by admitting evidence of a subsequent attempted 
murder where the evidence was significantly inculpatory and 
more directly linked defendant to the murder weapon than 
any other evidence presented. While the evidence would have 
some prejudicial effect, it could not be said that the trial court 
abused its discretion in determining that the probative value 
of the evidence was not substantially outweighed by the danger 
of unfair prejudice. N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Evidence §§ 321, 329. 


Admissibility, under Rule 404(b) of the Federal Rules of 
Evidence, of evidence of other crimes, wrongs, or acts similar 
to offense charged to show preparation or plan. 47 ALR Fed 781. 


Justice FRYE concurring in the result. 


Chief Justice EXUM joins in the concurring opinion. 


APPEAL as of right by defendant pursuant to N.C.G.S. 


§ 7A-27(a) from judgment imposing a sentence of life imprisonment 
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entered by Brewer, J., at the 15 October 1990 Criminal Session 
of Superior Court, CUMBERLAND County, upon a jury verdict of 
guilty of first-degree murder on theories of both premeditation 
and deliberation and felony murder. Defendant’s motion to bypass 
the Court of Appeals as to his conviction of robbery with a dangerous 
weapon was allowed by this Court on 9 October 1991. Heard in 
the Supreme Court 14 February 1992. 


Lacy H. Thornburg, Attorney General, by G. Lawrence Reeves, 
Jr., Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Constance 
H. Everhart, Assistant Appellate Defender, for defendant-appellant. 


LAKE, Justice. 


The defendant was indicted on 23 January 1989 by a Cumberland 
County Grand Jury on the offenses of robbery with a dangerous 
weapon and the first-degree murder of Eva Gail Harrelson. Defend- 
ant pled not guilty. He was tried capitally to a jury at the 15 
October 1990 Criminal Session of Superior Court, Cumberland Coun- 
ty. The jury found the defendant guilty as charged of armed rob- 
bery and of first-degree murder on theories of both premeditation 
and deliberation and felony murder. Following a separate sentenc- 
ing hearing, the jury recommended a sentence of life imprisonment 
for the murder conviction. In judgments entered 14 November 
1990, Judge Brewer sentenced defendant to consecutive terms of 
life imprisonment for the murder and twenty-five years imprison- 
ment for the armed robbery. Defendant appealed his murder convic- 
tion to this Court as a matter of right, and on 9 October 1991 
this Court allowed his motion to bypass the North Carolina Court 
of Appeals with regard to his appeal of the armed robbery conviction. 


At trial, the State presented evidence tending to show that 
Eva Gail Harrelson died on the evening of 27 October 1988 as 
a result of two gunshot wounds to the head which she sustained 
while working as a cashier at the BTO Food Store No. 1, located 
on Ramsey Street in Fayetteville. Ms. Harrelson had been employed 
by BTO Food Stores for about five months and knew the defendant 
as a regular customer of the store. 


Sometime after midnight on 28 October 1988 two high school 
students stopped by the store and observed, through the open 
door of a storage room behind the checkout counter, Ms. Harrelson’s 
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body lying face down in a pool of blood. The students called the 
police, and officers arrived within five to six minutes. Crime scene 
technicians conducted a search which produced several pieces of 
evidence, including two spent Federal .25 caliber shell casings near 
Eva Harrelson’s body. Various items had been knocked off the 
counter and scattered about behind the cash register, which was 
jammed and reading “error.” All the money was gone from the 
cash register except some change. The store manager testified 
that she had been acquainted with defendant for over a year and 
that he was a regular customer of the BTO store. 


The State’s evidence further showed that the defendant and 
one Brad Dickens met on 15 October 1988 and became friends 
who would go out and drink together. Dickens testified that during 
the period from 15 October until 28 October when the murder 
occurred, he had learned the defendant lived about two blocks 
behind the BTO store and that he had seen the defendant on a 
few occasions in possession of a small caliber automatic handgun, 
which Dickens identified at trial, the same being State’s Exhibit 15. 


Dickens also testified at trial that he met the defendant after 
work around 10:00 p.m. on 10 November 1988, and went with him 
to defendant’s apartment and drank a few beers. Dickens testified 
that after they left the apartment, defendant told him that he 
had gone into the BTO store with a gun and told the clerk to 
give him the money. She had responded, “Danny, stop playing 
around. Put the gun away.’ Whereupon defendant said, “Listen 
bitch, I’m not playing.” Defendant then took the money and shot 
her. Defendant also told Dickens that “they wouldn't suspect him 
because he lived right there and he came in all the time and they 
knew him.” 


On cross-examination, Dickens testified that, on the same night, 
10 November 1988, after he and defendant had been riding around 
and drinking beer, they broke into a house on Lakecrest Drive. 
Dickens was charged with first-degree burglary in connection with 
that break-in. His testimony against defendant in the present case 
was pursuant to a proposed plea-bargain. 


The State further offered the testimony of a driver for AAA 
Checker Cab Company, William Jackson, who testified that on 18 
November 1988, some three weeks after the Harrelson murder, 
he was called to pick up a fare at the Express Stop on Ramsey 
Street. There he saw defendant get out of a white car driven 
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by a young woman later identified as Sherri Faulkner. Jackson 
took defendant as he requested through Linden in rural Cumberland 
County and turned onto a dirt road where defendant asked to 
be let out of the cab. Jackson then observed the white car ap- 
proaching, driven by the same woman he had seen earlier. The 
defendant got out of the cab, seemed to be searching for his wallet, 
and then suddenly shot Jackson twice in the side and once in 
the back of the head. 


Jackson slumped over and pretended to be dying. When he 
heard defendant talking to the woman, he sat up and began driving 
away. Faulkner and the defendant chased him in Faulkner’s car 
until the cab driver slammed on the brakes, causing Faulkner to 
hit him and swerve into an embankment. Jackson then escaped 
and sought help. 


On that same evening of 18 November 1988, following discovery 
of the abandoned car rented at that time to defendant and earlier 
driven by Faulkner, and armed with information that defendant 
was there, law enforcement officers went to the residence of Dana 
Adams and Angela Weems on Glen Reilly Road and were given 
permission to enter and search. They found defendant therein with 
Sherri Faulkner and arrested both. Among the items of evidence 
obtained at this location were a bank bag like the one missing 
from the BTO; a box of .25 caliber ammunition; the defendant's 
jacket, in the pockets of which were the keys to the rental car; 
and a .25 caliber Beretta handgun which the State’s evidence 
established to be the weapon used in the BTO killing. 


On 18 November 1988, subsequent to the arrest of defendant 
and recovery of the .25 caliber Beretta pistol, law enforcement 
officers obtained a warrant to search the defendant’s residence. 
This search warrant was issued by a magistrate upon a finding 
of probable cause pursuant to: (1) an application therefor identifying 
the crime as the homicide of Eva Gail Harrelson on October 28, 
1988 by Daniel Thomas Garner, the premises to be searched as 
129 Treetop Dr., Apt. A, occupied by Daniel T. Garner; and (2) 
a probable cause affidavit by the investigating officers listing ar- 
ticles which they believed would be found therein, including .25 
automatic ammunition, and giving a description of evidence to be 
seized which included “.25 caliber ammunition to analyze against 
spent shell casings and projectiles recovered from homicide.” The 
inventory of property seized as a result of the search of said residence 
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included among eleven items the following: “P. Beretta Box showing 
model 950BS, serial number BR88945V from Jim’s Pawn Shop; receipt 
from Jim’s Pawn Shop showing a purchase of a Beretta PPGGG 
Model 950BS, SN#BR88945V on 20 Dec 86; five F.C., .25 auto bullets.” 


As a result of this seizure law enforcement officers went to 
Jim’s Pawnshop in Fayetteville on 18 November 1988 and there 
obtained another copy of the Beretta pistol purchase receipt and 
a second document purporting to be defendant's Alcohol, Tobacco 
and Firearms application to purchase this pistol. Also on this date 
the State's firearms identification expert, S.B.I. Lab Technician, 
R.N. Marrs, concluded and communicated to Cumberland law en- 
forcement officers that the spent casings found at the scene of 
the Jackson shooting and at the scene of the Harrelson homicide 
were fired from the same gun. However, contrary to a statement 
in the probable cause affidavit, the pistol taken from defendant’s 
coat, when he was earlier arrested on 18 November at another 
location, was not delivered to the 8.B.I. in Raleigh until 21 November, 
three days later. Thus, Agent Marrs had no firearm available for 
ballistics comparison on 18 November and was unable to say on 
18 November, the date of the search warrant, that the pistol seized 
at defendant’s arrest, or any specific .25 caliber pistol, was the 
gun used in both crimes. The probable cause affidavit supporting 
the search warrant was thus incorrect to this extent. 


Prior to trial, the defendant moved to suppress all evidence 
obtained “as a direct or indirect result” of the search of his residence 
on the basis of the Fourth and Fourteenth Amendments to the 
United States Constitution and Article I, Sections 19, 20 and 23 
of the North Carolina Constitution. This motion thus included both 
the primary evidence (the gun box and the Jim’s Pawnshop pur- 
chase receipt obtained at defendant’s residence) as well as the 
derivative evidence (a copy or duplicate of said receipt and the 
Bureau of Alcohol, Tobacco and Firearms records of the purchase 
by the defendant) obtained by the officers from Jim’s Pawnshop, 
the gun merchant. 


In its pretrial hearing of defendant’s suppression motion relating 
to the items seized from his residence, the trial court heard evidence, 
made a statement of principles of law affecting the “inevitable 
discovery” exception under Federal Constitutional cases, citing prin- 
cipally Nix v. Williams, 467 U.S. 431, 81 L. Ed. 2d 377 (1984), 
made findings of fact and conclusions of law, and entered orders 
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allowing the motion and excluding from evidence all items obtained 
directly from defendant's residence. The trial court, however, ex- 
cepted from the orders the duplicate purchase receipt and the 
Bureau of Alcohol, Tobacco and Firearms (hereinafter ATF) records 
later obtained by the officers from the pawnshop itself, on the 
basis of the “inevitable discovery” doctrine. 


The trial court allowed the motion as to the direct or primary 
evidence taken from defendant’s residence, on the premise that 
the search warrant did not state sufficient facts to establish prob- 
able cause to search the residence. However, the court allowed 
into evidence the derivative evidence from the pawnshop upon 
findings (1) that it is standard or routine procedure in cases involv- 
ing firearms to cause certain checks to be made including Police 
Information Network (hereinafter PIN) and ATF checks, and (2) 
that “but for” the fact the information was readily ascertainable 
by the pawn receipt found in defendant’s residence the officers 
would have conducted a routine check and discovered the duplicate 
receipt and ATF records at Jim’s Pawnshop by lawful means. The 
court thus concluded as a matter of law that the State had proven 
by a preponderance of the evidence that the information at Jim’s 
Pawnshop would have been discovered inevitably by lawful means. 


At trial the State introduced all items of evidence obtained 
from the permissive search of the residence where defendant was 
arrested, as well as the duplicate receipt showing the purchase 
of a .25 caliber Beretta pistol from Jim’s Pawnshop, and the ATF 
documentation showing that the .25 caliber pistol seized at defend- 
ant’s arrest was purchased by defendant on 20 December 1986 
from Jim's Pawnshop. The State’s firearms identification expert 
positively identified the two spent cartridge casings and a bullet 
recovered from the BTO store, the bullet removed from the victim 
during the autopsy, the three spent casings recovered from William 
Jackson’s taxicab, and a bullet removed from Jackson’s body as 
all having been fired from the pistol recovered from defendant’s 
coat at the time of his arrest. 


I. 


[1] The first issue raised by defendant on appeal is whether the 
trial court violated defendant’s constitutional rights under the Fourth 
Amendment to the United States Constitution and Article I, Sec- 
tion 20 of the North Carolina Constitution, by admitting into evidence, 
under an “inevitable discovery” exception to the exclusionary rule, 
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certain documents obtained derivatively from the search of defend- 
ant’s residence tending to prove defendant’s ownership of the murder 
weapon. 


The ruling of the trial court here in question, in allowing the 
challenged evidence under an “inevitable discovery’ exception to 
the Fourth Amendment exclusionary rule, was predicated in chief 
upon the opinion of the United States Supreme Court in Nix v. 
Williams, 467 U.S. 431, 81 L. Ed. 2d 377 (1984), delivered by Chief 
Justice Burger, in which the Supreme Court itself formally adopted 
this particular exception to the exclusionary rule. In so doing, it 
is worth noting the Court stated that “the ‘vast majority’ of all 
courts, both state and federal, recognize an inevitable discovery 
exception to the exclusionary rule.” Jd. at 440, 81 L. Ed. 2d at 385. 


Since the Nex opinion in 1984, the “inevitable discovery” excep- 
tion has been further advanced in numerous circuit court cases. 
See, e.g., United States v. Mancera-Londono, 912 F.2d 373 (9th 
Cir. 1990); United States v. Terzado-Madruga, 897 F.2d 1099 (11th 
Cir. 1990); United States v. Evans, 848 F.2d 1352 (5th Cir. 1988); 
United States v. Whitehorn, 813 F.2d 646 (4th Cir. 1987), cert. 
denied, 487 U.S. 1234, 101 L. Ed. 2d 931 (1988); United States 
v. Silvestri, 787 F.2d 736 (1st Cir. 1986), cert. denied, 487 U.S. 
1233, 101 L. Ed. 2d 931 (1988); United States v. Merriweather, 
777 F.2d 503 (9th Cir. 1985), cert. denied, 475 U.S. 1098, 89 
L. Ed. 2d 898 (1986); United States v. Cherry, 759 F.2d 1196 (5th 
Cir. 1985); United States v. Satterfield, 7438 F.2d 827 (1ith Cir. 
1984), cert. denied, 471 U.S. 1117, 86 L. Ed. 2d 262 (1985). As 
the defendant concedes, Nix dispels any doubt about the existence 
of the inevitable discovery doctrine under federal constitutional 
standards. 


However, unlike the vast majority of jurisdictions, both state 
and federal, North Carolina law does not yet include this exception 
to the exclusionary rule in any form, and thus the central question 
presented by this case is whether this Court will put its imprimatur 
on the inevitable discovery doctrine. We conclude this doctrine 
should be adopted as a logical and meaningful extension of our law. 


The Supreme Court, in setting its premise for establishing 
the inevitable discovery doctrine in Nix, related the historic “core 
rationale” for the exclusion of illegally obtained evidence as being 
the need to deter police from violations of constitutional protec- 
tions, notwithstanding the drastic social cost of letting the obvious- 
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ly guilty go free; and the Court further related the breadth of 
the rule from its genesis in Silverthorne Lumber Co. v. United 
States, 251 U.S. 385, 64 L. Ed. 319 (1920), to inelude not only 
the illegally obtained evidence itself but also other evidence derived 
from the primary evidence. In so doing the Court in Mix stated: 
“The holding of Silverthorne was carefully limited, however, for 
the Court emphasized that such information does not automatically 
become ‘sacred and inaccessible.” Nix v. Williams, 467 U.S. at 
441, 81 L. Ed. 2d at 386 (emphasis added) (citation omitted). 


With reference from Silverthorne to “[such facts],” which are 
to be “gained from an independent source,” the Court in Nix quotes 
Wong Sun v. United States, 371 U.S. 471, 487-88, 9 L. Ed. 2d 
441, 455 (1963), as to the emphasis of the Court in that case that 
evidence (including the indirect product or “fruit”) illegally obtained 
need not always be suppressed, stating: ‘We need not hold that 
all evidence is “fruit of the poisonous tree” simply because it would 
not have come to light but for the illegal actions of the police.’ ” 
Nix v. Williams, 467 U.S. at 442, 81 L. Ed. 2d at 386. It is notable 
from these references that the Supreme Court from the outset, 
and in Nix itself, makes no distinction between primary and 
derivative evidence with respect to either its exclusion under the 
rule or its inclusion by way of an exception to the rule. 


The Supreme Court in Nix, in further establishing its predicate, 
reviews historically the close kinship among the inevitable discovery 
doctrine, the independent source doctrine and the harmless error 
rule, particularly with respect to the fundamental reasoning, the 
essence of these parallel doctrines, which is that, in the search 
for truth in the administration of justice, the vital interests of 
society in deterring unlawful police conduct and in having juries 
receive all relevant and probative evidence of a crime “are properly 
balanced by putting the police in the same, not a worse, position 
tha[n] they would have been in if no police error or misconduct 
had occurred. ... See Murphy v. Waterfront Comm’n of New 
York Harbor, 378 U.S. 52, 79, 12 L. Ed. 2d 678, 84 S. Ct. 1594 
(1964); Kastigar v. United States, 406 U.S. 441, 457, 458-459, 32 
L. Ed. 2d 212, 92 S. Ct. 1653 (1972).” Nix v. Williams, 467 U.S. 
at 443, 81 L. Ed. 2d at 387. 


The Nix opinion, in this context, sets forth by footnote the 
following: 
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The ultimate or inevitable discovery exception to the exclu- 
sionary rule is closely related in purpose to the harmless-error 
rule of Chapman v. California, 386 U.S. 18, 22, 17 L. Ed. 2d 
705, 87 S. Ct. 824, 24 ALR 3d 1065 (1967). The harmless- 
constitutional-error rule “serve[s] a very useful purpose insofar 
as [it] block[s] setting aside convictions for small errors or 
defects that have little, if any, likelihood of having changed 
the result of the trial.” The purpose of the inevitable discovery 
rule is to block setting aside convictions that would have been 
obtained without police misconduct. 


Nix v. Williams, 467 U.S. at 443 n.4, 81 L. Ed. 2d at 387 n.4. 


Thus, the Supreme Court in Nix held: “If the prosecution can 
establish by a preponderance of the evidence that the information 
ultimately or inevitably would have been discovered by lawful means 
... then the deterrence rationale has so little basis that the evidence 
should be received.... Anything less would reject logic, experience, 
and common sense.” Id. at 444, 81 L. Ed. 2d at 387-88. 


While defendant acknowledges that Nix dispels any doubt about 
the existence of the inevitable discovery doctrine under federal 
law, he nevertheless contends the trial court in the instant case 
misapplied the doctrine by not requiring the State to prove an 
ongoing independent investigation and by allowing inadequate proof 
of inevitability. 


The trial court, upon consideration of various approaches taken 
by the circuit courts since the Nix decision, ruled that the require- 
ment of proof of an ongoing independent investigation was not 
supported by the better authorities. We concur. A careful reading 
of Nix reveals that the Supreme Court imposed no requirement 
upon the prosecution to prove an independent investigation was 
under way at the time the tainted investigation was taking place. 
See United States v. Silvestri, 787 F.2d 736 (1st Cir. 1986), cert. 
denied, 487 U.S. 1233, 101 L. Ed. 2d 931 (1988). The Ninth Circuit 
has applied the inevitable discovery exception without concern for 
or requirement of any ongoing legal investigation. United States 
v. Merriweather, 777 F.2d 503 (9th Cir. 1985). Further, in this 
regard, in United States v. Boatwright, 822 F.2d 862 (9th Cir. 
1987), Judge Kennedy (now Justice Kennedy), addressing both the 
question of dual ongoing investigations and the variety of cir- 
cumstances under which inevitable discovery may be established 
and applied, stated for the Court: 
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There will be instances where, based on the historical 
facts, inevitability is demonstrated in such a compelling way 
that operation of the exelusionary rule is a mechanical and 
entirely unrealistic bar, preventing the trier of fact from learn- 
ing what would have come to light in any case. In such cases, 
the inevitable discovery doctrine will permit introduction of 
the evidence, whether or not two independent investigations 
were in progress. The existence of two independent investiga- 
tions at the time of discovery is not, therefore, a necessary 
predicate to the inevitable discovery exception. 


Boatwright, 822 F.2d at 864. 


In a thorough analysis of this question, comparing “no warrant” 
situations to cases where a warrant is obtained subsequent to an 
illegal search, and cases like Nix where no warrant is involved 
in any way, the First Circuit in Silvestri concluded that an “ongo- 
ing” investigation test is too inflexible and instead suggested “that 
the analysis focus on the questions of independence and inevitabili- 
ty and remain flexible enough to handle the many different fact 
patterns which will be presented.” United States v. Silvestri, 787 
F.2d at 746. This clearly envisions a case-by-case approach, recogniz- 
ing that the particular facts of any given case will determine whether, 
absent other means, proof of an ongoing, independent investigation 
is necessary to show inevitability. We consider this the more prac- 
tical and correct approach in application of the doctrine, and we 
adopt this approach. 


[2] With regard to defendant’s challenge of the adequacy of the 
State’s proof of inevitability, the Supreme Court in Nix held: 


As to the quantum of proof, we have already established some 
relevant guidelines. In United States v. Matlock, 415 U.S. 164, 
178, n.14, 89 L. Ed. 2d 242, 94 S. Ct. 988 (1974) ..., we 
stated that “the controlling burden of proof at suppression 
hearings should impose no greater burden than proot by a 
preponderance of the evidence.” ... We are unwilling to impose 
added burdens on the already difficult task of proving guilt 
in criminal cases by enlarging the barrier to placing evidence 
of unquestioned truth before juries. 


Nix v. Williams, 467 U.S. at 444 n.5, 81 L. Ed. 2d at 388 n.5. 


While the police first learned the identity of the gun merchant 
from the receipt found with the gun box pursuant to the search 
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of defendant’s residence, the State’s evidence showed, through the 
testimony of three law enforcement officers, that it was normal 
law enforcement procedure in Cumberland County to check the 
ATF and the PIN records to determine whether a recovered weapon 
was stolen, the location of its manufacture, the time and place 
of its sale by a gun merchant and its ownership if it does not 
“come up stolen.” Specifically, according to the testimony of a Fay- 
etteville Police Department investigator, had the pawnshop receipt 
not been found at defendant’s residence, the serial number of the 
weapon seized during the permissive search where defendant was 
arrested would have been “run through” the PIN and the ATF 
records check. 


Since it is clear from the record that Jim’s Pawnshop did 
in fact file with the ATF (and keep copies of) the documentation 
required by federal law upon the sale of a firearm, it is manifest 
that an independent inquiry of the ATF would have produced the 
reference to Jim’s Pawnshop. The defendant offered no evidence 
in this case. The State thus proved inevitable discovery by a 
preponderance of the evidence. We therefore conclude that the 
trial court’s application of the inevitable discovery doctrine did 
not violate the defendant’s Fourth Amendment rights. 


[3] The defendant further contends, under this first issue, that 
the derivative evidence obtained directly from the pawnshop, re- 
garding his ownership or purchase of the murder weapon in 1986, 
should have been suppressed because the exclusionary rule arising 
from Article I, Section 20 of the North Carolina Constitution does 
not and should not include an “inevitable discovery exception.” 
While conceding that there is no provision in our State Constitution 
which explicitly calls for the exclusionary rule, the defendant con- 
tends the rule has been held by this Court to be “implied” in 
Article I, Section 20, citing State v. Arrington, 311 N.C. 633, 319 
S.E.2d 254 (1984), and defendant further argues that the text of 
the State Constitution itself (Article I, Section 20) calls for “broader” 
protection than that of the Fourth Amendment. 


This Court in Arrington refers to State v. Small, 293 N.C. 
646, 239 S.E.2d 429 (1977); State v. Reams, 277 N.C. 391, 178 S.E.2d 
65 (1970), cert. denied, 404 U.S. 840, 30 L. Ed. 2d 74 (1971); and 
State v. Colson, 274 N.C. 295, 163 S.E.2d 376 (1968), cert. denied, 
393 U.S. 1087, 21 L. Ed. 2d 780 (1969) as “implying an exclusionary 
rule arising from Article I, Section 20,” State v. Arrington, 311 
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N.C. at 644, 319 S.E.2d at 261; however, the holding of this Court 
in Arrington is as follows: 


[A]jpplication of the totality of circumstances test leads us to 
hold that there was a substantial basis for the finding of prob- 
able cause in the present case. Therefore, we need not consider 
or decide whether the guarantees against unreasonable searches 
and seizures in Article 1, Section 20 of the Constitution of 
North Carolina require the exclusion of evidence seized under 
a search warrant not supported by probable cause. 


State v. Arrington, 311 N.C. at 648, 319 S.E.2d at 261. 


The evolution of the exclusionary rule in North Carolina is 
set forth in State v. Colson, 274 N.C. 295, 163 S.E.2d 376, wherein 
our Court stated that in derogation of the common law, the exclu- 
sionary rule was first laid down in Weeks v. United States, 232 
U.S. 383, 58 L. Ed. 652 (1914), which held that evidence illegally 
seized by federal officers violated defendant’s Fourth Amendment 
constitutional rights and was inadmissible, but that the Fourth 
Amendment reached only the federal government and evidence 
seized illegally by state or local officers continued to be admis- 
sible unless prohibited by state statute. The United States Su- 
preme Court declined to extend the exclusionary rule adopted in 
Weeks to the states by the due process clause of the Fourteenth 
Amendment until its decision in Mapp v. Ohio, 367 U.S. 648, 6 
L. Ed. 2d 1081 (1961). This decision held that ‘all evidence obtained 
by searches and seizures in violation of the Constitution is, by 
that same authority, inadmissible in a state court.” Jd. at 655, 
6 L. Ed. 2d at 1090. Thus, in light of Mapp this Court stated 
in Colson: “Evidence unconstitutionally obtained is excluded in both 
state and federal courts as an essential to due process—not as 
a rule of evidence but as a matter of constitutional law.” State 
v. Colson, 274 N.C. at 306, 163 S.E.2d at 384. The federal exclu- 
sionary rule adopted in Weeks became statutory law in North 
Carolina before Mapp by enactment in 1987 of N.C.G.S. § 15-27, 
later N.C.G.S. § 15-25 which was repealed in 1973. The current 
applicable statutory law is N.C.G.S. § 15A-974, which simply pro- 
vides in relevant part that evidence seized in violation of the federal 
or state constitution must be suppressed. This Court, in its majority 
opinion in State v. Carter, $22 N.C. 709, 370 S.E.2d 553 (1988) 
stated: “Our state constitution, like the Federal Constitution, re- 
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quires the exclusion of evidence obtained by unreasonable search 
and seizure.” 322 N.C. at 712, 370 S.H.2d at 555. 


Considering the precise wording of Article I, Section 20, we 
find no support for defendant’s position that the “text” itself calls 
for “broader” protection than that of the Fourth Amendment. Arti- 
cle I, Section 20 is captioned “General warrants,” and speaks solely 
to the prohibition of issuance of such warrants which allow officers 
‘to search suspected places without evidence of the act committed, 
or to seize any person or persons not named, whose offense is 
not particularly described and supported by evidence... .” N.C. 
Const. art. I, § 20 (1984). While this Court has held that Article 
I, Section 20 of our Constitution, like the Fourth Amendment to 
the United States Constitution, prohibits unreasonable searches 
and seizures, e.g., State v. Arrington, 311 N.C. 633, 319 S.E.2d 
254; State v. Ellington, 284 N.C. 198, 200 S.E.2d 177 (1973), and 
requires the exclusion of evidence obtained by unreasonable search 
and seizure, e.g., State v. Carter, 322 N.C. 709, 370 S.E.2d 553, 
there is nothing to indicate anywhere in the text of Article I, 
Section 20 any enlargement or expansion of rights beyond those 
afforded in the Fourth Amendment as applied to the states by 
the Fourteenth Amendment. In terms of modern day jurisprudence 
and actual practice, it is abundantly clear that the language of 
this provision of our Constitution, relating entirely to “general 
warrants,” of the past (while still relevant to protect against any 
recurrence of the historic abuses specified), should not be viewed 
as a vehicle for any inventive expansion of our law. 


As Justice (now Chief Justice) Exum stated for the Court 
in State v. Richards, 294 N.C. 474, 242 S.E.2d 844 (1978): 


Our holding here . . . does not transform the warrant 
which authorized the search into a general warrant—a device 
“abhorred since colonial days and banned by both the 
Federal and State Constitutions.” Such warrants are banned, 
too, by the North Carolina Constitution, Art. I, § 20. The 
general warrant against which these constitutional provisions 
speak did not specify items to be searched for or persons 
to be arrested nor were they supported by showings of prob- 
able cause that any particular crime had been committed. 


294 N.C. at 491-92, 844 S.E. 2d at 855 (citations omitted). We therefore 
hold the defendant’s contention that Article I, Section 20 of our 
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Constitution should be read as an extension of rights beyond those 
afforded in the Fourth Amendment is misplaced. 


[4] Next defendant contends that in the event this Court does 
adopt the inevitable discovery doctrine, the parameters for its ap- 
plication in North Carolina should be narrowly drawn in order 
to preserve the deterrence value of the exclusionary rule. In addi- 
tion to arguing for the “clear and convincing evidence” standard 
and an “ongoing independent investigation” as to quantum of proof, 
both of which we have hereinabove rejected, the defendant argues 
that the State should be required to prove an absence of bad 
faith on the part of investigating officers. Relying primarily on 
this Court’s majority opinion in State v. Carter, 322 N.C. 709, 
370 S.E.2d 553, which held there is no “good faith” exception to 
the exclusionary rule in North Carolina, under Article I, Section 
20 of our Constitution, the defendant argues the trial court, in 
the interest of maintaining necessary minimal safeguards against 
intentional police misconduct, should have required the State to 
prove the absence of bad faith on the part of the investigating 
officers, instead of ruling as it did that the question of bad faith 
was irrelevant in the proper application of the inevitable discovery 
doctrine. We find this argument without merit and affirm the trial 
court. 


The trial court in the instant case did not apply the inevitable 
discovery doctrine to any “primary evidence” seized from defend- 
ant’s residence pursuant to the defective search warrant. Rather, 
the trial court suppressed the evidence it determined to have been 
illegally seized and applied the inevitable discovery doctrine only 
to the documentary evidence obtained directly from Jim’s Pawnshop. 
This evidence was derivative, or secondary evidence which was 
the product of the primary evidence. In light of the clear lack 
of distinction between primary and derivative evidence as to either 
exclusion or inclusion under the Nix opinion, we hold that the 
trial court’s suppression of the primary evidence was not necessary 
in its application of the doctrine. However, by so doing the trial 
court in this case unquestionably served the deterrence objective 
because any suppression by limiting application of the doctrine 
has its own deterrent effect. If the State finds itself in any situation 
where it must prove that the evidence inevitably would have been 
discovered by other legal, independent means, and it fails to do 
so, the doctrine is not applied and the evidence is suppressed. 
This risk of suppression inherently preserves the deterrence value 
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of the exclusionary rule. Further, if the State carries its burden 
and proves inevitable discovery by separate, independent means, 
thus leaving the State in no better and no worse position, any 
question of good faith, bad faith, mistake or inadvertence is simply 
irrelevant. 


The ruling of the Supreme Court on this question and its 
underlying public policy basis, as set forth in Nix, is clear and 
compelling. The Court states: 


The requirement that the prosecution must prove the 
absence of bad faith, imposed here by the Court of Appeals, 
would place courts in the position of withholding from juries 
relevant and undoubted truth that would have been available 
to police absent any unlawful police activity. Of course, that 
view would put the police in a worse position than they would 
have been in if no unlawful conduct had transpired. And, of 
equal importance, it wholly fails to take into account the enor- 
mous societal cost of excluding truth in the search for truth 
in the administration of justice. Nothing in this Court’s prior 
holdings supports any such formalistic, pointless, and punitive 
approach. 


Nix v. Williams, 467 U.S. at 445, 81 L. Ed. 2d at 388. We thus 
hold that the trial court correctly applied the doctrine under the 
Nix standard in declining to hear evidence, either from the defend- 
ant or the State, on the issue of bad faith. 


The majority based its ruling in Carter on two grounds: (1) 
the deterrence value of the exclusionary rule and (2) “for the sake 
of maintaining the integrity of the judicial branch of government.” 
State v. Carter, 322 N.C. at 719, 370 S.E.2d at 559. With regard 
to the great importance of maintaining the integrity of the judicial 
branch, we agree with the public policy basis set forth above by 
the Supreme Court in Nix and its further relevant ruling: 


Exclusion of physical evidence that would inevitably have 
been discovered adds nothing to either the integrity or fairness 
of a criminal trial. . . . Suppression, in these circumstances, 
would do nothing whatever to promote the integrity of the 
trial process, but would inflict a wholly unacceptable burden 
on the administration of criminal justice. 


Nix v. Williams, 467 U.S. at 446-47, 81 L. Ed. 2d at 389. 
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For the foregoing reasons, we find the positions asserted by 
defendant in his first issue to be without merit. 


II. 


[5] The second issue raised by defendant on appeal is whether 
the trial court erred in allowing into evidence testimony regarding 
the defendant’s attempted murder of William Jackson some three 
weeks after the murder for which he was tried in this case. 


Clearly, “[e]vidence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in order to show 
that he acted in conformity therewith.” N.C.G.S. § 8C-1, Rule 404(b) 
(1988). Yet, “[w]here ... such evidence reasonably tends to prove 
a material fact in issue in the crime charged, it will not be rejected 
merely because it incidentally proves the defendant guilty of another 
crime.” State v. Johnson, 317 N.C. 417, 425, 347 8.E.2d 7, 12 (1986). 
Indeed, this Court has held that Rule 404(b) is a “general rule 
of inclusion of relevant evidence of other crimes, .. . [committed] 
by a defendant, subject to but one exception requiring its exclusion 
if its only probative value is to show that the defendant has the 
propensity or disposition to commit an offense of the nature of 
the crime charged.” State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 
48, 54 (1990). 


Here, the evidence concerning the defendant’s attempted murder 
of the taxicab driver three weeks later with the same gun tended 
to prove the defendant's possession and control of the weapon 
at a time close in proximity to that of the Harrelson murder. 
Therefore, although the evidence also showed the defendant to 
be guilty of another crime of violence, we cannot say that its only 
probative value was to show the defendant’s murderous propen- 
sities. Thus, the evidence is admissible under Rule 404(b). 


[6] The defendant next contends, as to this issue, that the trial 
court should have excluded the evidence under N.C.G.S. § 8C-1, 
Rule 403, because, on balance, its probative value was outweighed 
by its prejudicial effect. Certainly the evidence of defendant's at- 
tempt to commit another murder would have some prejudicial effect 
on the jury. However, we again agree with the State’s assessment 
that evidence showing that a regular customer of the BTO store 
had possession of the weapon used to kill Ms. Harrelson three 
weeks after the murder was significantly inculpatory. Moreover, 
the testimony of the taxicab driver linked defendant more directly 
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to the murder weapon than any other evidence presented at trial. 
In light of all this, we cannot say that the trial court abused its 
discretion in determining that the probative value of the evidence 
was not substantially outweighed by the danger of unfair prejudice 
in this case. We therefore find 


No error. 


Justice FRYE concurring in result. 


Today the Court adopts a rule which permits the admission 
of illegally seized evidence based upon a quantum of proof which 
I believe to be less than that required by our State Constitution. 
Accordingly, I cannot join in the Court’s opinion; however, because 
I believe the Court reached the right result on the facts of this 
case, I concur in the result. 


In State v. Carter, 322 N.C. 709, 370 S.E.2d 553 (1988), this 
Court held the exclusionary rule of Article I, Section 20 of the 
North Carolina Constitution served two essential functions: (1) 
maintenance of the integrity of our judicial branch of government; 
and (2) maintenance of an effective institutional deterrence to police 
violation of the constitutional law of search and seizure. Id. at 
722, 370 S.E.2d at 560. In my view, the Court today undermines 
these important principles by adopting a preponderance of the 
evidence standard for “inevitable discovery” cases. I believe an 
inevitable discovery exception to the exclusionary rule is constitu- 
tionally permissible only when the State can demonstrate inevitability 
by clear and convincing evidence.’ 


Article I, Section 20 of the North Carolina Constitution 
provides: 


General Warrants. General warrants, whereby an officer or 
other person may be commanded to search suspected places 
without evidence of the act committed, or to seize any person 
or persons not named, whose offense is not particularly de- 
scribed and supported by evidence, are dangerous to liberty 
and shall not be granted. 


1. My concurrence is based exclusively on state constitutional grounds. Of 
course, I recognize that the United States Supreme Court, interpreting the Federal 
Constitution, has adopted a preponderance of the evidence standard for inevitable 
discovery cases. Nix v. Williams, 467 U.S. 431, 81 L. Ed. 2d 877 (1984). 
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N.C. Const. art. I, § 20. Although worded differently than the 
Fourth Amendment of the United States Constitution, Article [, 
Section 20, like its federal counterpart, prohibits unreasonable 
searches and seizures. State v. Arrington, 311 N.C. 633, 648, 319 
S.E.2d 254, 260 (1984). Furthermore, it is now settled that Article 
I, Section 20, like its federal counterpart, requires the exclusion 
of evidence obtained by unreasonable search and seizure. Carter, 
322 N.C. at 712, 725, 370 S.E.2d at 555, 562 (although Carter was 
a 4-3 decision, justices were unanimous on this point); State v. 
Small, 293 N.C. 646, 656, 239 S.E.2d 429, 436 (1977); State v. Reams, 
277 N.C. 391, 395, 178 S.B.2d 65, 67 (1970), cert. denied, 404 U.S. 
840, 30 L. Ed. 2d 74 (1971). 


Although Article I, Section 20 and the Fourth Amendment 
protect the same fundamental right to be free from unreasonable 
searches and seizures, “[w]hether rights guaranteed by the Con- 
stitution of North Carolina have been provided and the proper 
tests to be used in resolving such issues are questions which can 
only be addressed with finality by this Court.” Arrington, 311 N.C. 
at 643, 319 S.E.2d at 260; see also Carter, 322 N.C. at 718, 370 
S.E.2d at 562 (this Court has the authority to interpret our own 
Constitution differently than the Federal Constitution as long as 
our citizens are accorded no lesser rights than guaranteed by a 
parallel federal provision). Thus, even though this Court may choose 
to adopt federal standards when interpreting Article I, Section 
20, this Court has not hesitated to part ways with the federal 
judiciary when our State Constitution so requires. For example, 
in Carter, this Court held that there was no “good faith” exception 
to the exclusionary rule under the North Carolina Constitution, 
rejecting the lead of the United States Supreme Court in United 
States v. Leon, 468 U.S. 897, 82 L. Ed. 2d 677 (1984), which recog- 
nized such an exception under the Fourth Amendment. 


In Carter, this Court reviewed in detail the history and impor- 
tance of the exclusionary rule in North Carolina, noting that the 
rule was first recognized in this state by legislative enactment 
in 1937. See generally Carter, 322 N.C. 709, 370 S.E.2d 553. Thus, 
for more than half a century, “the expressed public policy of North 
Carolina has been to exclude evidence obtained in violation of con- 
stitutional rights against unreasonable searches and seizures.” Id. 
at 719, 370 S.E.2d at 559. Speaking for the Court in Carter, Justice 
Martin explained the crucial and central role the exclusionary rule 
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plays in fulfilling our state constitutional prohibition against 
unreasonable searches and seizures: 


The exclusionary sanction is indispensable to give effect 
to the constitutional principles prohibiting unreasonable search 
and seizure. We are persuaded that the exclusionary rule is 
the only effective bulwark against governmental disregard for 
constitutionally protected privacy rights. Equally of importance 
in our reasoning, we adhere to the rule for the sake of maintain- 
ing the integrity of the judicial branch of government. 


The preservation of the right to be protected from 
unreasonable search and seizure guaranteed by our state con- 
stitution demands that the courts of this state not condone 
violations thereof by admitting the fruits of illegal searches 
into evidence. ... 


In determining the value of the exclusionary rule, we regard 
the crucial matter of the integrity of the judiciary and the 
maintenance of an effective institutional deterrence to police 
violation of the constitutional law of search and seizure to 
be the paramount considerations. We do not discount the im- 
plications of the failure to convict the guilty because probative 
evidence has been excluded in even one grave criminal case. 
The resulting injuries to victim, family, and society are tolerable 
not because they are slight but because the constitutional values 
thereby safeguarded are so precious. 


Id. at at 719-722, 370 S.E.2d at 559-60. 


The inevitable discovery exception to the exclusionary rule, 
as recognized by the Court today, is a first cousin to the independ- 
ent source exception, first recognized by the United States Supreme 
Court in Silverthorne Lumber Co. v. United States, 251 U.S. 385, 
64 L. Ed. 319 (1920). Under the independent source exception, 
evidence which has actually been obtained through constitutional 
means can be introduced at trial even though that same evidence 
has also been obtained through unconstitutional means. As this 
Court explained in State v. Phifer, 297 N.C. 216, 254 S.E.2d 586 
(1979): “Since the evidence sought to be suppressed was obtained 
through lawful means unrelated to the invalid inventory search, 
it follows that the ‘fruit of the poisonous tree’ doctrine has no 
application to this case.” Jd. at 226, 254 S.E.2d at 591 (emphasis added). 
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As recognized by Justice Brennan in his dissent in Nix, there 
is one crucial distinction between the independent source exception 
and the inevitable discovery exception: 


When properly applied, the “independent source” exception 
allows the prosecution to use evidence only if it was, in fact, 
obtained by fully lawful means. It therefore does no violence 
to the constitutional protections that the exclusionary rule 
is meant to enforce. The “inevitable discovery” exception is 
likewise compatible with the Constitution, though it differs 
in one key respect from its next of kin: specifically, the evidence 
sought to be introduced at trial has not actually been obtained 
from an independent source, but rather would have been 
discovered as a matter of course if independent investigations 
were allowed to proceed. 


Nix, 467 U.S. at 459, 81 L. Ed. 2d at 397 (Brennan, J., dissenting). 
The inevitable discovery exception “necessarily implicates a 
hypothetical finding that differs in kind from the factual finding 
that precedes application of the independent source rule.” /d., 81 
L. Ed. 2d at 397-98. Thus, concluded Justice Brennan, in order 
to “protect fully the fundamental rights served by the exclusionary 
rule, I would require clear and convincing evidence before con- 
cluding that the government had met its burden of proof on this 
issue.” Id., 81 L. Ed. 2d at 398. Although Justice Brennan’s argu- 
ment did not carry the day in Nix, I find his reasoning persuasive, 
especially in light of this Court’s past reluctance to eviscerate the 
exclusionary rule. See Carter, 322 N.C. 709, 370 S.E.2d 553. 


To allow the admission of illegally seized evidence under the 
preponderance of the evidence standard undermines the importance 
of our state constitutional prohibition against unreasonable searches 
and seizures. The preponderance of the evidence standard, also 
known as the greater weight of the evidence standard, is the or- 
dinary standard for civil cases. 1 Henry Brandis, Jr., Brandis on 
North Carolina Evidence § 212 (8d ed. 1988). To meet this burden, 
the State is only required to demonstrate that it is more likely 
than not that the illegally seized evidence would have been in- 


evitably discovered by independent means.’ See id. Given this low 


ny —————— a a 


2. Inevitable means “unable to be avoided, evaded, or escaped; certain; necessary.” 
Random House Webster’s College Dictionary 688 (1991). It thus seems inconsistent 
to ask whether it is “more likely than not” that evidence would have been “‘in- 
evitably” discovered. 
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standard, and the natural temptation to utilize this newly recog- 
nized exception, I fear that the exclusionary rule may no longer 
be able to fulfill its twin objectives of maintaining the integrity 
of our judicial system, and acting as an effective deterrent to police 
misconduct. Only by requiring a heightened burden of proof can 
we ensure that the exclusionary rule will continue to serve its 
historic function of protecting the people of North Carolina from 
unreasonable searches and seizures. I would therefore require clear 
and convincing evidence that illegally seized evidence would have 
been discovered by constitutional means before concluding that 
the State has met its burden of proof. In the words of the exception, 
would the same evidence have been “inevitably discovered?” 


On the facts of this case, the State may very well be able 
to prove by clear and convincing evidence that the illegally obtained 
information would have been inevitably discovered. However, it 
is not necessary to reach this question because, on the facts of 
this case, the introduction of the evidence at issue was clearly 
harmless beyond a reasonable doubt. See N.C.G.S. § 1443(b) 
(1988). 


As noted by the Court, the State’s firearm identification expert 
positively identified the bullet removed from the victim and the 
bullet removed from cab driver William Jackson's body as having 
been fired from the pistol legally seized from defendant’s coat at 
the time of his arrest. In addition, Brad Dickens testified that 
defendant confessed the murder to him. Dickens also testified that 
he had seen defendant on more than one occasion prior to the 
murder in possession of the murder weapon. The disputed evidence 
in this case was admitted to prove that defendant had purchased 
the murder weapon from Jim’s Pawn Shop some two years prior 
to the murder. This evidence was not crucial to the State’s case. 
Given that (1) the murder weapon was legally seized from defend- 
ant’s coat at the time of his arrest, (2) the murder weapon was 
seen in defendant’s possession prior to the murder, and (3) defend- 
ant confessed his crime to Dickens, I believe the State has met 
its burden of proving harmlessness beyond a reasonable doubt. 


For the reasons stated above, I join in the Court’s result. 


Chief Justice EXUM joins in this concurring opinion. 
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STATE OF NORTH CAROLINA v. WILLIAM KENNETH HANDY 


No. 315A91 
(Filed 25 June 1992) 


. Homicide § 493 (NCI4th)— murder — instructions — premedita- 
tion and deliberation— lack of provocation 


There was sufficient evidence in a first degree murder 
prosecution to instruct the jury that it could infer premedita- 
tion and deliberation from lack of provocation by the victim. 
The evidence of provocation by the victim was not uncon- 
tradicted and, notwithstanding the State’s introduction of de- 
fendant’s statements to the contrary, the jury could reasonably 
have concluded that the victim did nothing to provoke defend- 
ant and that defendant killed the victim with premeditation 
and deliberation while engaged in an armed robbery. 


Am Jur 2d, Homicide § 529. 


Homicide: presumption of deliberation or premeditation 
from the circumstances attending the killing. 96 ALR2d 1435. 


Homicide: presumption of deliberation of premeditation 
from the fact of killing. 86 ALR2d 656. 


. Homicide § 493 (NCI4th)— murder — instructions — premedita- 
tion and deliberation — provocation — manslaughter 


An instruction by a trial court in a murder prosecution 
on inferring premeditation and deliberation from a lack of 
provocation by the victim was not erroneous where it was 
clear that the trial court’s instruction, read as a whole, correct- 
ly informed the jurors that the State had the burden of proving 
beyond a reasonable doubt the elements of premeditation and 
deliberation and that the jurors could consider the evidence 
of the facts and circumstances surrounding the killing, including 
any evidence suggesting an absence of provocation by the 
victim, in determining whether the killing was committed with 
premeditation and deliberation. The mere fact that the jury 
was instructed concerning voluntary manslaughter and legal 
provocation does not change the outcome. 


Am Jur 2d, Homicide §§ 290, 501, 529. 
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Homicide § 499 (NCI4th); Robbery § 4.3 (NCI3d)— felony 
murder — armed robbery — intent to take property after killing 


The trial court did not err in its instructions on armed 
robbery and felony murder where the court instructed the 
jury that the order of the killing and the taking of property 
is immaterial where there is a continuous transaction and that 
it is immaterial whether the intent to commit the theft was 
formed before or after the killing, provided that the theft 
and the killing are aspects of a single transaction. The trial 
court’s instructions did not in any way prevent the jurors 
from considering any evidence to support defendant’s theory 
that the murder and the taking were not part of a single, 
continuous transaction. 


Am Jur 2d, Homicide §§ 72-74, 498, 534. 


What constitutes termination of felony for purpose of 
felony-murder rule. 58 ALR3d 851. 


. Jury § 6.3 (NCI3d)— jury selection— prohibited question — 
incorrect statement of law 


The trial court did not abuse its discretion in a prosecution 
for robbery and murder by sustaining the State’s objection 
to a question from defense counsel to prospective jurors where 
the question was based upon an incorrect statement of the 
law and the court had not yet instructed the jury on the 
legal principles applicable to the case. 


Am Jur 2d, Homicide § 466. 


. Evidence and Witnesses § 338 (NCI4th)— murder — statements 


by defendant concerning homosexuals — admissible 


The trial court did not err in a prosecution for murder 
and armed robbery by admitting testimony to the effect that 
defendant had said on the evening of the killing that he had 
a “faggot” waiting on him and that defendant could probably 
get him to buy defendant some pot or cocaine. Defendant’s 
attitude toward homosexuals was extremely relevant to the 
issues at defendant’s trial because defense counsel suggested 
throughout the trial that a homosexual advance by the victim 
sent defendant into a rage resulting in the killing. The jury 
could have inferred from this testimony and other evidence 
that defendant knew that the victim was homosexual and never- 
theless went to his hotel room for the purpose and with the 
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intent of robbing the victim. Evidence of other crimes, wrongs, 
or acts is inadmissible under N.C.G.S. § 8C-1, Rule 404(b) if 
its sole relevance is to show the defendant’s character or his 
propensity to commit an offense with which he is charged. 


Am Jur 2d, Evidence §§ 245, 263, 270, 274. 


. Evidence and Witnesses § 90 (NCI4th)— murder — statements 
by defendant—desire to obtain drugs— probative value not 
outweighed by prejudice 


The trial court did not abuse its discretion in a murder 
and robbery prosecution by admitting testimony to the effect 
that defendant had said on the evening of the killing that 
he had a “faggot” waiting on him and that defendant could 
probably get him to buy defendant some pot or cocaine. The 
testimony was relevant and probative to defendant's state of 
mind, intent, and motive, and it could not be said that the 
admission of this evidence created a danger of unfair prejudice 
to defendant, especially in light of defendant’s subsequent 
testimony that he was looking forward to the marijuana. 
N.C.G.S. § 8C-1, Rule 403. 


Am Jur 2d, Evidence §§ 245, 263, 270, 274. 


. Criminal Law § 1167 (NCI4th) -- armed robbery — sentencing — 
aggravating factor —intoxication of victim 

The trial court did not err when sentencing defendant 
for armed robbery by finding in aggravation that the victim 
was physically infirm because he was intoxicated where there 
was ample evidence to support the trial judge’s finding of 
infirmity as a result of intoxication and ample evidence from 
which the trial judge may have inferred that defendant either 
targeted the victim due to his state of intoxication or took 
advantage of the victim's drunken condition during the com- 
mission of the robbery and murder. N.C.G.S. § 15A-1340.4(a)(1)j. 


Am Jur 2d, Criminal Law § 598. 


. Criminal Law § 1239 (NCI4th)— _ robbery —sentencing — 
mitigating circumstance — provocation 

The trial court did not err when sentencing defendant 
for robbery by not finding the mitigating circumstance of strong 
provocation based on evidence that defendant killed the victim 
as a result of a homosexual advance. Although the State in- 
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troduced statements in which defendant asserted that he killed 
the victim as a result of a homosexual advance and subsequent- 
ly took the victim’s property only to make it appear that 
the victim was killed in a robbery, the mere fact that the 
State introduced these statements does not mean that the 
evidence was uncontradicted. By returning a verdict of first 
degree murder with premeditation and deliberation rather than 
a verdict of second degree murder or voluntary manslaughter, 
the jury rejected defendant’s claim of provocation. N.C.G.S. 
§ 15A-1340.4(a)(2)i. 


Am Jur 2d, Criminal Law § 598. 


Insulting words as provocation of homicide or as reducing 
the degree thereof. 2 ALR3d 1292. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of life imprisonment entered by 
Strickland, J., at the 22 October 1990 Criminal Session of Superior 
Court, ONSLOW County, upon a jury verdict finding defendant guilty 
of first-degree murder. Defendant’s motion to bypass the Court 
of Appeals as to his conviction of robbery with a dangerous weapon 
was allowed by this Court 20 November 1991. Heard in the Supreme 
Court 13 May 1992. 


Lacy H. Thornburg, Attorney General, by G. Patrick Murphy, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by M. Gordon 
Widenhouse, Jr., Assistant Appellate Defender, for defendant- 
appellant. 


MEYER, Justice. 


During the evening of 3 November 1986 or the early morning 
of 4 November 1986, defendant stabbed Eugene Michael Morgan 
sixteen times, killing him. Defendant was subsequently indicted 
for murder and robbery with a dangerous weapon and was tried 
capitally. The jury returned verdicts finding defendant guilty of 
robbery with a dangerous weapon and first-degree murder on the 
theories of premeditation and deliberation and felony murder. Follow- 
ing a sentencing proceeding conducted pursuant to N.C.G:S. 
§ 15A-2000, the jury recommended a sentence of life imprisonment 
after determining that the two aggravating circumstances found 
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were not sufficiently substantial to call for the imposition of the 
death penalty when considered with the one mitigating circumstance 
found. The trial court, following the recommendation of the jury, 
sentenced defendant to life imprisonment for the murder of Morgan 
and imposed a consecutive sentence of forty years’ imprisonment 
for the robbery with a dangerous weapon conviction. 


On appeal, defendant brings forward numerous assignments 
of error. After a thorough review of the transcript of the pro- 
ceedings, record on appeal, briefs, and oral arguments, we conclude 
that defendant received a fair trial, free of prejudicial error. We 
therefore affirm defendant's convictions and the sentences imposed 
thereon. 


The evidence presented at defendant's trial tended to show 
that Eugene Michael Morgan was killed by defendant during the 
execution of a robbery planned by defendant and Michael Felty, 
defendant's friend. Defendant was nineteen years old at the time 
and had been discharged from the Marine Corps two or three 
months earlier. Since the time of his discharge, defendant had 
been working at various jobs but was nonetheless low on cash. 
He lived with several friends after he was discharged, and on 
3 November 1986, defendant moved in with Felty at Felty’s mother’s 
home. 


During the afternoon of 3 November, defendant and Felty 
went to a nearby store and purchased a fifteen-pack of beer. Later, 
they walked to a car wash and spoke with the owner about employ- 
ment. After leaving the car wash, the two went to Gary’s Lounge, 
a nearby bar. On their way to the bar, defendant and Felty met 
Loretta Malone and Wendy Davis. The four began talking, and 
the two women invited defendant and Felty to a party at their 
house. Defendant and Felty explained that they were on their way 
to Gary's Lounge but might go to the party later. Before going 
to Gary’s Lounge, defendant and Felty had consumed two beers 
each. At the bar, defendant drank two more beers while playing 
pool. 


About an hour later, defendant and Felty went to the party 
at the home of Malone and Davis, where they finished drinking 
the fifteen-pack they had purchased earlier. At the party, defendant 
met several people, including the victim, Eugene Michael Morgan. 
Defendant and Morgan talked, and at some point in the evening, 
Morgan told defendant that he had some money and asked defend- 
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ant if he would like to go to Harvey’s Lounge at the Holiday 
Inn for a drink. Defendant and Morgan left the party but returned 
shortly thereafter. One witness who was at the party testified 
that defendant appeared angry when he and Morgan returned and 
that defendant later “seemed upset” when Morgan hugged one 
of the men at the party. Later in the evening, defendant pulled 
a knife on Felty, pressing it to his groin area. According to Malone, 
defendant pulled the knife on Felty after Felty made some comment 
to defendant. Malone testified that defendant became upset, shoved 
Felty against the wall, pressed the knife against Felty, and said, 
“This is what I do to faggots that mess with me.” 


Morgan was intoxicated when he left the party driving his 
moped. Davis had offered to let Morgan stay and sleep on the 
couch, but Morgan declined the offer, stating that he was going 
to stay at the Holiday Inn because he had been drinking too much 
to drive home. Defendant and Felty left the party approximately 
fifteen to twenty minutes after Morgan. Malone testified that she 
was talking to defendant and Felty at the time and that defendant 
acted as though “[hle was in a hurry to leave.” 


The next morning, 4 November, Morgan was found dead, on 
a bed in Room 220 of the Holiday Inn. He was lying on his back 
at the foot of the bed, with his feet on the floor and his pants 
unbuttoned, unzipped, and partially pulled down. His face was turned 
toward the door, and blood was running from his mouth. On the 
other bed was a wallet, identification papers, and some nails. A 
vest identified as belonging to Morgan was found on the floor. 
The pockets of the vest had been turned inside out. 


An autopsy of Morgan’s body revealed sixteen stab wounds: 
three to the chest and three to the abdomen, as well as multiple 
wounds to the neck, the area below the collarbone, the inner portion 
of the left arm, and the scrotum. The pathologist who performed 
the autopsy opined that Morgan died as a result of massive hemor- 
rhage caused by the wounds to the chest and abdomen. From a 
blood-alcohol test, the pathologist also determined that Morgan 
was “acutely intoxicated” at the time of his death, with a blood- 
alcohol level of .22. 


On 4 November, defendant was questioned by officers in- 
vestigating Morgan’s death. Defendant told the officers that he 
struck Morgan with his fist after Morgan made homosexual ad- 
vances toward him. According to defendant, Morgan fell back- 
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ward and defendant stabbed him, first in the genital area, then 
“everywhere.” Defendant stated that he “filtered” through Morgan’s 
wallet and took Morgan’s keys to make it look like a robbery. 


After his arrest, defendant made a written statement describ- 
ing the details of the previous night’s events. Defendant explained 
that he had met Morgan at a party and that he and Morgan left 
the party to go to Harvey’s Lounge at the Holiday Inn but returned 
to the party because Morgan stated that he needed to change 
clothes and defendant “didn’t want to go through the hassle” of 
waiting for Morgan as he changed clothes. Defendant stated that 
he and Morgan returned to the party and that he drank for some 
period of time afterward. Defendant continued: 


We left and we walked up the street, Mike Felty and 
I. We saw Morgan putting his bike, his moped up, and he 
was drunk and we saw him leave his helmet outside so [Felty]| 
ran up and grabbed [Morgan's] helmet and we could [not] find 
[Morgan] so [Felty] took it up to the office and turned it in.... 


So we started to walk home and we, [Felty] and I, saw 
[Morgan] and told him where his helmet was and [Morgan] 
said don’t worry about it. [Morgan] then asked both of us 
if we wanted to come up. We, [Felty] and I, did and we went 
up to the second floor. Then went into this room and sat 
down with the T.V. set on... . 


I sat down on the bed, and [Morgan] asked me something 
about gay people. I said I don’t know ‘cause [’m not gay and 
don't know anybody that was. We started cracking a few jokes, 
[Felty], Morgan and I, and [Morgan] reached over and shook 
my hand and wouldn’t let go of it for about 15 seconds or 
more telling me that he liked me and said that I was an all 
right dude. . 


. I said cool, and pulled my hand away. I was ready 
to go and I had to use the head. I came out of the bathroom 
and [Morgan] wanted to use it. On the way into the doorway 
he grabbed my right ... buttock ....I1 got really pissed. 
I mean I was mad and just turned around and said you {------ 
a-hole. [Morgan] looked at me and I pushed him up against 
the side of the bathroom door and he back [sic] away from 
me and I started calling him all sorts of names. I wasn't yelling 
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but I went off and [Felty] pushed him and I just couldn’t 
control myself. 


I hit him with my left hand and I pulled my knife out 
and stabbed him. I think the first time was in the [scrotum] 
and then he fell down on the bed and I started stabbing him. 


Mike Felty ran out of the door and left. He said, man, 
I'm getting out of here. He split. I then still couldn't stop. 
I was more pissed off now that he was dead. I kicked and 
beat him, stabbed him, and wiped off my knife on the bed. 


I tried to make it look like it was a robbery. I took [Morgan's] 
billfold out and grabbed the $12 he had in it, and took his 
keys which were either on the nightstand or on the floor. ... 


I left the room after I kicked him a few more times. 


Defendant further stated that he and Felty went to the Thunder- 
bird Lounge and drank a couple of beers after leaving the Holiday Inn. 


After defendant made this handwritten statement, the in- 
vestigating officers asked defendant specific questions concerning 
the events of the previous night. When one of the officers stated 
that she did not believe defendant’s story, defendant admitted that 
he had gone to Morgan’s room to rob Morgan, that he and Felty 
“had planned doing the robbery when they were walking up the 
steps [to Morgan’s room], and that [Felty] had stabbed [Morgan] 
one time and that [Felty] had wiped the knife off twice.” 


Throughout the trial, defense counsel proceeded on the theory 
that, at most, defendant was guilty of second-degree murder. De- 
fendant admitted killing Morgan but maintained that he did not 
act with premeditation or deliberation, that he was drunk and 
went “berserk” when Morgan made a homosexual advance toward 
him. Defendant further maintained that he could not be found guilty 
under the felony murder rule because the killing and the taking 
of Morgan's property were not part of a single transaction, that 
defendant and Felty took Morgan’s belongings only to make it 
appear as though Morgan was killed during a robbery. 


At trial, defendant denied telling the investigating officers 
that he and Felty planned to rob Morgan or that Felty stabbed 
Morgan. For the most part, defendant's trial testimony was virtual- 
ly identical to the written statement defendant had given to the 
investigating officers. Defendant testified that he and Felty were 
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leaving the Holiday Inn when Morgan came out of a stairway area 
and invited the two to his hotel room for what defendant understood 
to be a drink. Defendant stated that he, Felty, and Morgan went 
to Morgan’s room, where they sat and joked, and that defendant 
went “berserk” and started stabbing Morgan when Morgan grabbed 
defendant’s buttock. Contrary to his prior statements to the police, 
however, defendant testified that Felty did not leave after the 
stabbing began but remained in the hotel room throughout the 
entire incident. 


Defendant also produced evidence tending to establish that 
defendant’s violent reaction to Morgan's advance resulted from 
a prior sexual assault experienced by defendant. Defendant testified 
that he was seven years old when an adult male picked him up 
at the park, told defendant that he would take defendant home, 
but drove defendant to a remote area where the man sodomized 
defendant. Defendant admitted that prior to killing Morgan he 
had told only his half brother about the sexual assault, that he 
did not tell the investigating officers that he had been sexually 
assaulted as a child, and that he had not explained to the investigating 
officers that a prior sexual assault caused him to react violently 
toward Morgan. To corroborate defendant’s testimony of the prior 
alleged sexual assault, defendant’s half brother testified that de- 
fendant had told him of the alleged sexual assault approximately 
ten years after the incident. In addition, Dr. Stack, a clinical 
psychologist, and Dr. Colligan, a pyschiatrist, both testified that 
they believed that defendant had been sexually assaulted as a 
child and that the reason for defendant’s violent attack upon Morgan 
was, in part, due to the prior sexual assault of defendant. 


I. 


1) Defendant first contends that the trial court erred by instruct- 
ing the jury, over defendant's objection, that it could infer premedita- 
tion and deliberation from, among other things, “lack of provocation 
by the victim.” Defendant argues that this instruction was erroneous 
because (1) the instruction was not supported by the evidence, 
which tended to show that defendant killed the victim after the 
victim made homosexual advances toward defendant; (2) the instruc- 
tion impermissibly shifted the burden of proof to defendant, requir- 
ing him to come forward with evidence of provocation to rebut 
an inference of premeditation and deliberation; (3) the instruction 
may have resulted in juror confusion in that the instruction “did 
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not adequately distinguish between ‘legal provocation’ (the kind 
sufficient to reduce murder to manslaughter by negating malice) 
and ‘ordinary provocation’ (the kind sufficient to reduce first-degree 
murder to second-degree murder by negating premeditation and 
deliberation)”; and (4) the instruction amounted to an impermissible 
expression of judicial opinion that the State had proven a lack 
of provocation. 


In State v. Faison, 330 N.C. 347, 411 S.E.2d 148 (1991), we 
addressed similar contentions, concluding that the defendant in 
that case had failed to show plain error resulting from the trial 
court's instructions. In Faison, the evidence showed that the de- 
fendant went to the victim's home, killed the victim, and stole 
some of the victim’s belongings. The defendant in that case claimed 
that he did not act with premeditation and deliberation but killed 
the victim after a homosexual assault upon him by the victim. 
As in this case, the defendant contended that the trial court erred 
in instructing the jury that it could infer premeditation and delibera- 
tion from lack of provocation by the victim. Because the defendant 
had not objected to the trial court’s instructions at trial, we re- 
viewed the defendant’s assignment of error only for plain error. 
Despite abundant evidence of provocation by the victim, we con- 
cluded that the defendant had failed to show plain error, stating 
that “[t]he State’s evidence, as presented at trial, could reasonably 
lead jurors to conclude that defendant killed [the victim] with 
premeditation and deliberation while committing an armed rob- 
bery.” Id. at 362-63, 411 S.E.2d at 152. 


As in Faison, the evidence of provocation on the part of the 
victim in this case was not uncontradicted. Much evidence was 
presented, by both the State and defendant, suggesting that defend- 
ant killed Morgan as a result of rage brought about by a sexual 
advance made by Morgan toward defendant. However, the State 
also introduced into evidence an alleged statement by defendant 
admitting that he and Felty went to Morgan’s room for the purpose 
of robbing Morgan. This alleged statement made no mention of 
any homosexual advance by Morgan. Testimony was also presented 
establishing that defendant had only three to four dollars and need- 
ed money to rent an apartment, that defendant knew Morgan had 
money and was intoxicated, and that defendant “was in a hurry 
to leave” the party once Morgan had left. Notwithstanding the 
State’s introduction of defendant’s statements to the contrary, the 
jury could reasonably have concluded that Morgan did nothing 
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to provoke defendant and that defendant killed Morgan with 
premeditation and deliberation while engaged in an armed robbery. 
See State v. Wooten, 295 N.C. 378, 387-88, 245 S.E.2d 699, 705 
(1978) (State not bound by exculpatory portions of confession in- 
troduced by it when other evidence sheds different light on cir- 
cumstances surrounding offense); State v. Hankerson, 288 N.C. 632, 
637-38, 220 S.E.2d 575, 580-81 (1975), rev'd on other grounds, 432 
U.S. 2338, 53 L. Ed. 2d 306 (1977) (same). Therefore, we reject defend- 
ant’s argument that there was no evidence to support the instruc- 
tion that premeditation and deliberation on the part of defendant 
could be inferred from “lack of provocation by the victim.” 


[2] Having concluded that there was sufficient evidence to support 
an instruction that the jury could infer premeditation and delibera- 
tion from lack of provocation by the victim, we now consider whether 
the instruction, as given by the trial court, was erroneous. Defend- 
ant concedes that the instruction, standing alone, may not have 
been error. However, defendant maintains that this instruction, 
coupled with the trial court’s subsequent charge on voluntary 
manslaughter and the definition of “legal” or “adequate” provoca- 
tion, which is sufficient to reduce murder to manslaughter, may 
have misled the jurors to believe that a killing committed without 
“legal” or “adequate” provocation constitutes first-degree murder 
committed with premeditation and deliberation. We disagree. 


In this case, the trial court properly instructed the jury that 
the State had the burden of proving beyond a reasonable doubt 
each and every element of the crime of first-degree murder, in- 
cluding the elements of premeditation and deliberation. At no point 
during its charge to the jury did the trial court instruct the jury 
that premeditation and deliberation should be presumed. Nor did 
the trial judge express any opinion as to whether the State had 
proven a lack of provocation by the victim. See State v. Fowler, 
285 N.C. 90, 96, 203 S.E.2d 803, 807 (1974) (statement that jury 
may consider “evidence of the absence of provocation” “in determin- 
ing whether there was ... premeditation and deliberation” does 
not amount to judicial “expression of an opinion that there was 
no evidence of provocation”), death sentence vacated, 428 U.S. 904, 
49 L. Ed. 2d 1212 (1976). Rather, the trial court instructed: 


Neither premeditation nor deliberation is usually suscepti- 
ble of direct proof. They may be proved by proof of cir- 
cumstances from which they may be inferred, such as, lack 
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of provocation by the victim; conduct of the defendant before, 
during, and after the killing; use of grossly excessive force; 
infliction of lethal wounds after the victim is felled; brutal 
or vicious circumstances of the killing; manner in which or 
means by which the killing was done. 


(Emphasis added.) It is clear that the trial court’s instructions, 
when read as a whole, correctly informed the jurors, first, that 
the State had the burden of proving beyond a reasonable doubt 
the elements of premeditation and deliberation and, second, 
that the jurors could consider the evidence of the facts and cir- 
cumstances surrounding the killing, including any evidence sug- 
gesting an absence of provocation by the victim, in determining 
whether the killing was committed with premeditation and delibera- 
tion. Cf. State v. Forrest, 321 N.C. 186, 362 S.E.2d 252 (1987) (holding 
that trial court did not err in instructing jury that it could infer 
malice from use of deadly weapon). 


The mere fact that the jury was instructed concerning volun- 
tary manslaughter and “legal” provocation does not change the 
outcome of this case.’ With regard to first-degree murder, the 
jury was repeatedly instructed that it could find defendant guilty 
only if the State had proven beyond a reasonable doubt that defend- 
ant acted with premeditation and deliberation in the killing. In 
accord with the North Carolina Pattern Jury Instructions and ex- 
tensive North Carolina case law, the trial court defined premedita- 
tion as an “intent to kill the victim [formed] over some period 
of time, however short, before” the killing. See N.C.P.I.—Crim. 


1. The trial court’s instructions on voluntary manslaughter and “legal” provoca- 
tion were as follows: 


Voluntary manslaughter is the unlawful killing of a human being without 
malice and without premeditation and without deliberation. 


A killing is not committed with malice if the defendant acts in the heat 
of passion upon adequate provocation. 


The heat of passion does not mean mere anger. It means that the defend- 
ant’s state of mind was at the time so violent as to overcome reason so 
much so that he could not think to the extent necessary to form a deliberate 
purpose and control his actions. 


Adequate provocation may consist of anything which has a natural tenden- 
ey to produce such passion in a person of average mind and disposition, 
and the defendant's act took place so soon after the provocation that the 
passion of a person of average mind and disposition would not have cooled. 
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206.10 (1989). The trial court further instructed that “deliberation 

. . means that [defendant] acted while he was in a cool state 
of mind” and that the “intent to kill was formed for a fixed purpose, 
not under the influence of some suddenly aroused violent passion.” 
(Emphasis added.) Accord N.C.P.1I.— Crim. 206.10. Significantly, the 
jury was correctly charged that defendant would not be guilty 
of first-degree murder if he formed the intent to kill Morgan under 
the influence of some suddenly aroused violent passion, such as 
was alleged to have arisen from Morgan’s homosexual advance 
toward defendant. The instructions given by the trial court may 
not have been a model of clarity insofar as they did not define 
for the jury what type of provocation the proof of which will pre- 
vent the jury from inferring premeditation and deliberation. 
However, we do not agree with defendant that these instructions 
may have caused the jurors to conclude that defendant acted with 
premeditation or deliberation merely because the evidence showed 
that defendant did not act in a heat of passion following adequate 
provocation the proof of which reduces the degree of homicide 
to voluntary manslaughter. We therefore overrule this assignment 
of error. 


If. 


[3] In his next assignment of error, defendant contends that the 
trial court erred in instructing the jury on the charges of felony 
murder and robbery with a dangerous weapon (“armed robbery”). 
Specifically, defendant assigns as error the underscored portions 
of the following instruction given by the trial court: 


I further charge that for you to find the defendant guilty 
of first degree murder under the first degree felony-murder 
rule, the State must prove three things beyond a reasonable 
doubt: 


First, that the defendant committed robbery. That is, that 
the defendja}nt ant [sic] took property from the person of another 
or in his presence. 

In this regard, all that is required is that the elements 
of robbery with a dangerous [sic] occur under circumstances 
and in a time frame that can be perceived as a single transac- 
tion. Where the death and the taking are so connected as 
to form a continuous chain of events, a taking from the body 
of the dead victim is a taking from the person. 
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Next, that the defendant carried away the property. That | 
the person did not voluntarily consent to the taking and carry- 
ing away of the property. That the defendant knew he was 
not entitled to take the property. That at the time of the 
taking the defendant intended to deprive the owner of its 
use permanently. That the defendant had a dangerous weapon 
in his possession at the time he obtained the property. A 
dangerous weapon is a weapon which is likely to cause death 
or serious bodily injury. And that the defendant obtained the 
property by endangering or threatening the life of that person 
with a dangerous weapon. 


In this regard, the commission of robbery with a dangerous 
weapon does not depend upon whether the threat or use of 
violence precedes or follows the taking of the victim’s property. 


Where there is a continuous transaction, the temporal 
order of the threat or use of a dangerous weapon and the 


taking is immaterial. Provided that the theft and the force 


are aspects of a single transaction, it is immaterial whether 
the intention to commit the theft was formed before or after 
forced [sic] was used upon the victim. 


Second, that while committing robbery with a dangerous 
weapon the defendant killed the victim with a deadly weapon. 


In this regard, the commission of first degree murder 
under the felony-murder rule does not depend upon whether 
the killing precedes or follows the taking of the victim’s proper- 


ar 

Where there is a continuous transaction, the temporal 
order of the killing and the taking is immaterial. Provided 
that the theft and the killing are aspects of a single transaction, 
it is immaterial whether the intent to commit the theft was 
formed before or after the killing. 


And third, that the defendant’s act was a proximate cause 
of the victim’s death. 


(Emphasis added.) Conceding that the evidence was sufficient to 
support the jury’s verdicts finding defendant guilty of armed rob- 
bery and felony murder based on the underlying offense of armed 
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robbery, defendant nevertheless argues that the trial judge erred 
in instructing the jury that “it is immaterial whether the intent 
to commit the theft was formed before or after the killing.” The 
State argues that this instruction is a correct statement of the 
law of our state. We agree and therefore overrule this assignment 
of error. 


“A murder ... committed in the perpetration or attempted 
perpetration of any ...robbery ... shall be deemed to be murder 
in the first degree... .” N.C.G.S. § 14-17 (Supp. 1991). The evidence 


is sufficient to support a charge of felony murder based on the 
underlying offense of armed robbery where the jury may reasonably 
infer that the killing and the taking of the victim’s property were 
part of one continuous chain of events. Faison, 330 N.C. 347, 411 
S.E.2d 148; State v. Green, 321 N.C. 594, 365 S.E.2d 587, cert. 
denied, 488 U.S. 900, 102 L. Ed. 2d 235 (1988); State v. Pakulski, 
319 N.C. 562, 356 S.E.2d 319 (1987). Neither the commission of 
armed robbery, as defined by N.C.G.S. § 14-87(a), nor the commis- 
sion of felony murder based on armed robbery depends upon whether 
the intention to commit the taking of the victim’s property was 
formed before or after the killing. Fazson, 330 N.C. at 359, 411 
S.E.2d at 150. Under N.C.G.S. § 14-17, a killing is committed in 
the perpetration of armed robbery when there is no break in the 
chain of events between the taking of the victim’s property and 
the force causing the victim’s death, so that the taking and the 
homicide are part of the same series of events, forming one con- 
tinuous transaction. Wooten, 295 N.C. at 385-86, 245 S.E.2d at 704; 
cf. State v. Thomas, 329 N.C. 428, 434, 407 S.E.2d 141, 149 (1991) 
(felony murder charge supported by evidence that sexual act form- 
ing the basis for felony murder “was committed during a continuous 
transaction that began when the victim was alive’). 


We conclude that the trial court did not err in its instructions 
on armed robbery and felony murder. The trial judge did not, 
as defendant contends, peremptorily instruct the jurors that de- 
fendant was guilty of armed robbery or felony murder. In accord 
with our prior cases, the trial court merely instructed that “the 
temporal order of the killing and the taking [of the victim’s proper- 
ty] is immaterial” “/w/here there is a continuous transaction” and 
that “it is immaterial whether the intent to commit the theft was 
formed before or after the killing” ‘/p/rovided that the theft and 
the killing are aspects of a single transaction.” (Emphasis added.) 
The trial court’s instructions did not in any way prevent the jurors 
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from considering any evidence to support defendant’s theory, 
strenuously argued by defense counsel, that the murder and taking 
were not part of a single, continuous transaction. 


Having reviewed the evidence presented in this case, we fur- 
ther conclude that there was sufficient evidence to submit to the 
jury the charge of felony murder based on armed robbery. Defend- 
ant himself testified at trial that he removed twelve dollars from 
Morgan's wallet immediately after killing Morgan. In addition, the 
State presented evidence tending to establish that defendant was 
low on cash and could not afford to rent an apartment and that 
defendant and Felty discussed robbing Morgan before going to 
Morgan’s hotel room. Based on this evidence, the jury may reasonably 
have inferred that the killing and the taking were part of a con- 
tinuous chain of events and that defendant therefore killed Morgan 
in the perpetration of an armed robbery. Therefore, we conclude 
that the trial court did not err in its instructions on robbery with 
a dangerous weapon and on felony murder. 


ITT. 


[4] Defendant further contends that the trial court abused its 
discretion in restricting defendant's voir dire examination of pro- 
spective jurors. Specifically, defendant argues that the trial court 
erred in sustaining the State’s objection to the following question 
propounded by defense counsel: 


Q. Now the district attorney has asked you some questions 
about two types of first degree murder. That is, the premedita- 
tion and deliberation, and the felony-murder rule, and the 
robbery-murder rule. 


And he has basically explained to you that if a person’s 
death is caused during the perpetration of a robbery that that 
would be the basis for a conviction of first degree murder. 


I would ask you again that if you would understand that 
if the robbery were to have occurred after the death, that 
could not be a felony-murder. 


(Emphasis added.) 


We find no merit in this assignment of error. The question 
propounded by defense counsel is based upon an incorrect state- 
ment of the law of our state. As discussed earlier, a person may 
be convicted of felony murder based upon armed robbery despite 
the fact that the taking of the victim’s property occurred after 


IN THE SUPREME COURT 031 


STATE v. HANDY 
(331 N.C. 515 (1992) 


the killing. Faison, 330 N.C. at. 359, 411 S.E.2d at 150. Moreover, 
the trial court had not yet instructed the jury on the legal principles 
applicable to the case. Thus, we conclude that the trial court did 
not abuse its discretion in sustaining the State’s objection. See 
State v. Allen, 322 N.C. 176, 367 S.E.2d 626 (1988); State v. Phillips, 
300 N.C. 678, 268 S.E.2d 452 (1980). 


IV. 


{5} Next, defendant argues that the trial court erred by allowing 
the State to introduce, over defendant’s objection, testimony to 
the effect that on the evening of the killing defendant stated that 
he had “a faggot waiting on him at Gary’s Lounge and that he 
needed to go up there because he could probably get him to buy 
[defendant] some pot or cocaine.” Defendant maintains that this 
testimony “tended mainly to suggest defendant's propensity or 
predisposition to commit” the crimes charged and was thus inad- 
missible under Rules 404 and 403 of the North Carolina Rules 
of Evidence. 


The State argues, and we agree, that the admission of this 
testimony was not error. “Under Rule 404(b), evidence of other 
crimes, wrongs, or acts is inadmissible if its sole relevancy is to 
show the defendant’s character or his propensity to commit an 
offense with which he is charged.” State v. White, 331 N.C. 604, 
611, --- S.E.2d ---, --- (1992). 


Recent cases decided by this Court under Rule 404(b) state 
a clear general rule of inclusion of relevant evidence of other 
crimes, wrongs or acts by a defendant, subject to but one 
exception requiring its exclusion if its only probative value 
is to show that the defendant has the propensity or disposition 
to commit an offense of the nature of the crime charged. 


State v. Coffey, 326 N.C. 268, 278-79, 389 S.E.2d 48, 54 (1990). 
In State v. Agee, 326 N.C. 542, 391 S.E.2d 171 (1990), we 
stated: 


“Evidence, not part of the crime charged but pertaining 
to the chain of events explaining the context, motive and set-up 
of the crime, is properly admitted if linked in time and cir- 
cumstances with the charged crime, or [if it] forms an integral 
and natural part of an account of the crime, or is necessary 
to complete the story of the crime for the jury.” 
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Id. at 548, 391 S.E.2d at 174 (quoting United States v. Williford, 
764 F.2d 1493, 1499 (11th Cir. 1985)). 


The testimony at issue here tended to support the State's 
explanation of the circumstances surrounding Morgan’s death. 
Throughout the trial, defense counsel suggested that a homosexual 
advance by Morgan sent defendant into a rage resulting in the 
killing of Morgan. Defendant’s attitude toward homosexuals was 
extremely relevant to the issues at defendant’s trial. Evidence, 
including testimony establishing that defendant had threatened Felty 
with a knife, stating “I'll cut you up. ... This is what I do to 
faggots that mess with me,” tended to show that defendant had 
an extreme dislike for homosexual men. Other evidence was 
presented from which the jury could have concluded that defendant 
was at the party when he discovered that Morgan was homosexual 
but nevertheless left the party with Morgan at one point in the 
evening and later went to Morgan’s hotel room. Defendant's alleged 
statement that he had a “faggot waiting on him ...and... 
he could probably get him to buy [defendant] some pot or cocaine” 
tends to buttress the State’s theory that despite his dislike for 
homosexuals, defendant sought to take advantage of homosexuals. 
From this testimony and the other evidence presented at defend- 
ant’s trial, the jury could reasonably have inferred that defendant, 
knowing that Morgan was homosexual, nevertheless went to 
Morgan’s hotel room for the purpose and with the intention of 
robbing Morgan. Thus, we conclude that Rule 404 did not require 
that this testimony be excluded. 


[6] We further reject defendant’s argument that this testimony 
should have been excluded under Rule 403 because its probative 
value was substantially outweighed by the danger of unfair preju- 
dice. Whether to exclude relevant but prejudicial evidence under 
Rule 403 is a matter left to the sound discretion of the trial court. 
State v. Baldwin, 330 N.C. 446, 456, 412 S.E.2d 31, 37 (1992). Such 
a decision “ ‘may be reversed for abuse of discretion only upon 
a showing that [the trial court’s] ruling was manifestly unsupported 
by reason and could not have been the result of a reasoned deci- 
sion.’ State v. Penley, 318 N.C. 30, 41, 347 S.E.2d 783, 789 (1986) 
(quoting State v. Riddick, 315 N.C. 749, 756, 340 S.E.2d 55, 59 
(1986) ), quoted in Baldwin, 330 N.C. at 456, 412 S.E.2d at 37. For 
the reasons discussed hereinabove, we believe that the testimony 
at issue here was relevant and probative with respect to defend- 
ant’s state of mind, intent, and motive. We have no doubt that 
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this testimony was prejudicial to defendant. See Coffey, 326 N.C. 
at 281, 389 S.E.2d at 56 (“Evidence which is probative of the State’s 
case necessarily will have a prejudicial effect upon the defendant 
... .) However, we are unable to say that the admission of 
this evidence with its reference to defendant’s desire to obtain 
“some pot or cocaine” created a danger of unfair prejudice to de- 
fendant, especially in light of the fact that defendant himself subse- 
quently testified on direct examination that he “was actually kind 
of looking forward to the marijuana” that his friends were supposed 
to be bringing to the party that evening. See State v. Adams, 
331 N.C. 317, 328, 416 S.E.2d 380, 386 (1992) (evidence not con- 
sidered prejudicial to defendant where defense counsel presents 
evidence of like import for purposes other than discrediting previous- 
ly admitted evidence). We conclude that defendant has failed to 
show that the trial court abused its discretion in admitting this 
testimony. 


V. 


[7] With regard to the sentence imposed for his conviction of 
armed robbery, defendant contends that the trial court erred in 
finding as an aggravating factor that “[t]he victim was physi- 
cally infirm[] in that he was acutely intoxicated.” See N.C.G.S. 
§ 15A-1340.4(a)(1)(j) (Supp. 1991). According to defendant, the only 
evidence to support the finding of this aggravating factor was 
the pathologist’s testimony that Morgan had a blood-alcohol level 
of .22 at the time of his death. Defendant argues that the trial 
court’s finding was in error because the State failed to present 
any evidence “showing [that] Morgan suffered from any physical 
infirmity” as a result of intoxication or that Morgan’s blood-alcohol 
level “was in any way transactionally related to the robbery.” We 
find no merit in this argument. 


Pursuant to the Fair Sentencing Act, “the trial judge is to 
consider certain statutory aggravating and mitigating factors in 
determining whether to sentence the defendant for a prison term 
in excess of the presumptive term.” State v. Vaught, 318 N.C. 
480, 482, 349 S.E.2d 583, 584 (1986). It is well established that 
the State bears the burden of proving the existence of an ag- 
gravating factor. State v. Thompson, 318 N.C. 395, 397, 348 8.E.2d 
798, 800 (1986). However, the existence of such factors need not 
be proved beyond a reasonable doubt but by a preponderance of 
the evidence. Id. 


034 IN THE SUPREME COURT 


STATE v. HANDY 
[331 N.C. 515 (1992)] 


With regard to the physical infirmity aggravating factor, 
N.C.G.S. § 15A-1340.4(a(1)(j), we have stated on numerous occasions 
that “the victim’s ‘vulnerability is clearly the concern addressed 
by this factor.’ Vaught, 318 N.C. at 485, 349 S.E.2d at 586 (quoting 
State v. Ahearn, 307 N.C. 584, 603, 300 S.E.2d 689, 701 (1983) ); 
State v. Drayton, 321 N.C. 512, 514, 364 S.E.2d 121, 122 (1988). 
To meet its burden of proving the existence of this aggravating 
factor, the State must ordinarily prove by a preponderance of the 
evidence (1) that at the time of the offense, the victim was suffering 
from a physical infirmity that impeded the victim's ability to flee, 
fend off the attack, recover from the effects of the attack, or other- 
wise avoid being victimized; and (2) that the defendant either targeted 
the victim because of the victim’s infirmity or took advantage of 
the victim’s infirmity during the actual commission of a crime, 
knowing that the victim, by reason of his infirmity, would be unlike- 
ly to intervene or defend himself effectively. Drayton, 321 N.C. 
at 514, 364 S.E.2d at 122; Thompson, 318 N.C. at 398, 348 S.E.2d 
at 800. 


In this case, the record contains ample evidence to support 
the trial judge’s finding that Morgan was physically infirm as a 
result of intoxication. The pathologist who conducted the autopsy 
of Morgan’s body testified that Morgan was “acutely intoxicated” 
at the time of his death, with a blood-alcohol level of .22. Witnesses 
who had seen Morgan at the party earlier that evening also testified 
that Morgan was “pretty well high,’ “about drunk,” and “intox- 
icated.” Defendant himself testified that Morgan was so intoxicated 
that Morgan fell off his moped while driving a short distance across 
the street, then proceeded on his way, leaving his helmet lying 
on the ground. This evidence alone suggests that Morgan’s ability 
to perform normal functions was impaired as a result of intoxica- 
tion. In addition, the evidence presented at defendant’s trial sug- 
gested that Morgan, who was virtually the same size as defendant, 
made no effort to defend himself against defendant’s deadly assault. 
Both at trial and in his prior statements to the police, defendant 
stated that he “grabbed” Morgan, “pushed him .. . against the 
door,’ and “hit him.” According to defendant, Morgan made no 
attempt to flee or to defend himself against this assault but 
“stumbled” backwards to the bed, where he fell. Despite the fact 
that defendant thereafter stabbed Morgan sixteen times, an autop- 
sy revealed no defensive wounds to Morgan’s hands or outer arms. 
Moreover, officers who investigated the crime scene testified that 
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there was no evidence of a struggle in the room and that the 
bed on which Morgan was found dead was virtually undisturbed. 
We believe that this evidence is sufficient to support the trial 
court’s finding that Morgan's state of intoxication impeded his abili- 
ty to flee from, fend off, or otherwise avoid defendant's attack 
upon him. 


We further conclude that there was ample evidence from which 
the trial judge may have inferred that defendant either targeted 
Morgan due to his state of intoxication or took advantage of Morgan’s 
drunken state during the commission of the robbery and murder. 
Clearly, this is not a case where the defendant was unaware of 
the victim's physical infirmity. Throughout the evening, defendant 
had been at a party with Morgan. Defendant had seen and spoken 
with Morgan, and at one point during the evening, defendant had 
left the party with Morgan. According to defendant’s own testimony, 
defendant knew that Morgan was drunk, if not beforehand, at the 
time Morgan left the party. In addition, the State presented evidence 
of an oral statement wherein defendant admitted to police officers 
that he and Felty went to Morgan’s hotel room to rob Morgan. 
This evidence, coupled with the testimony establishing that Morgan 
had “flashed” some money at the party and that defendant “was 
in a hurry to leave” after Morgan left the party, was sufficient 
to support a reasonable inference that defendant went to Morgan's 
hotel room for the purpose of robbing Morgan, knowing that defend- 
ant’s chances of success were greater because Morgan was intox- 
icated. Moreover, we conclude that the evidence establishing 
Morgan's apparent inability to flee, fend off, or otherwise avoid 
defendant’s attack, heretofore discussed, sufficiently supports a find- 
ing that defendant took advantage of Morgan’s physical infirmity 
during the course of the robbery and murder. Thus, the trial court 
did not err in finding as an aggravating factor that the victim 
was physically infirm as a result of intoxication. 


VI. 


[8] Finally, defendant contends that he is entitled to a new sen- 
tencing hearing on his armed robbery conviction because the trial 
court failed to find the existence of the statutory mitigating factor 
that “defendant acted under strong provocation, or the relationship 
between the defendant and the victim was otherwise extenuating,” 
N.C.G.S. § 15A-1340.4(a)(2)i) (Supp. 1991). Defendant argues that 
it was error for the trial court not to find the existence of this 
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mitigating factor because strong provocation and an extenuating 
relationship were both proved by uncontradicted evidence 
establishing that defendant had killed Morgan as a result of a 
homosexual advance. We disagree. 


As discussed previously herein, the evidence of provocation 
on the part of the victim was not uncontradicted. As we stated 
in Faison, “[t]his case, in essence, boiled down to whether [the] 
jurors believed defendant’s version of what happened ...or whether 
they believed the State’s version of [the] events.” Faison, 330 N.C. 
at 362, 411 S.E.2d at 152. The State presented ample evidence 
from which it could reasonably be inferred that defendant went 
to Morgan's hotel room for the purpose of robbing Morgan. The 
State did introduce into evidence statements wherein defendant 
asserted that he killed Morgan as a result of a homosexual advance 
and subsequently took Morgan’s property only to make it appear 
as though Morgan was killed during the course of a robbery. 
However, the mere fact that the State introduced these statements 
into evidence does not mean that the evidence of provocation was 
uncontradicted. See Wooten, 295 N.C. at 387-88, 245 S.E.2d at 705. 
By returning a verdict finding defendant guilty of first-degree murder 
with premeditation and deliberation rather than a verdict of second- 
degree murder or voluntary manslaughter, the jury rejected de- 
fendant’s claim of provocation. Thus, the trial court did not err 
in failing to find in mitigation of the robbery that defendant acted 
under strong provocation or that the relationship between defend- 
ant and Morgan was otherwise extenuating. 


We conclude that defendant received a fair trial, free of preju- 
dicial error. 


No error. 
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STATE OF NORTH CAROLINA v. DAVEY LYNN BENSON 


No. 420A91 
(Filed 25 June 1992) 


1. Homicide § 277 (NCI4th) — felony murder — robbery — sufficiency 
of evidence 


The trial court did not err by denying defendant's motion 
to dismiss the charge of first degree murder based on felony 
murder where the evidence of defendant's presence at the 
scene around the time of the victim’s death, while not un- 
equivocal, was strong; there was strong evidence that defend- 
ant had a motive for committing the robbery-murder in his 
great desire to reconcile with his girlfriend and child and his 
feeling that obtaining a large amount of cash quickly was the 
only means to that end; defendant was aware that the victim 
carried a large amount of money on his person and that it 
would be easy to forcibly obtain the money because of the 
victim's advanced age; and defendant had often spoken of the 
ease with which the crime could be committed, stating that 
the victim could easily be hit on the head and have his money 
taken, the modus operandi employed in the actual murder. 


Am Jur 2d, Homicide §§ 72, 442. 


2. Evidence and Witnesses §§ 3110, 3111 (NCI4th)— felony 
murder —corroborating testimony going beyond original — 
broadside objection — assignment of error waived — no prejudicial 
error 


Defendant’s failure to specify the nature of his objection 
did not waive his assignment of error to corroborative testimony 
regarding statements made to a cellmate which went beyond 
the original, but his failure to object to the allegedly incompe- 
tent portions of the testimony did waive the assignment of 
error. Any error was cured by the trial court’s instruction 
and, given the substantial evidence against defendant, there 
was no reasonable possibility that the jury would have reached 
a different result absent any error. 


Am Jur 2d, Homicide §§ 559, 560. 
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3. Evidence and Witnesses §§ 3110, 3106 (NCI4th)— felony 
murder —corroborating testimony going beyond original— 
broadside objection—assignment of error waived — evidence 
admissible 

Defendant’s failure to specify the nature of his objection 
did not waive his assignment of error to corroborative testimony 
regarding statements made before the crime which went beyond 
the original, but his failure to object to the allegedly incompe- 
tent portions of the testimony did waive the assignment of 
error. Assuming the assignment of error was properly pre- 
served, the testimony was properly admitted because the varia- 
tion was modest and went only to the weight of the testimony. 


Am Jur 2d, Homicide §§ 559, 560. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of life imprisonment upon defend- 
ant’s conviction of first-degree murder entered by Jenkins, J., at 
the 11 March 1991 session of Superior Court, JOHNSTON County. 
Heard in the Supreme Court 16 April 1992. 


Lacy H. Thornburg, Attorney General, by Clarence J. DelForge, 
Ill, Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon 
Widenhouse, Assistant Appellate Defender, for the defendant- 
appellant. 


MEYER, Justice. 


On 11 December 1989, defendant, Davey Lynn Benson, was 
indicted for the first-degree murder of Joe F. Horne. On 14 January 
1991, a second indictment was issued charging defendant with the 
robbery with a dangerous weapon of the same victim. Defendant 
was tried noncapitally for the murder. 


The facts pertinent to our decision in this case are as follows. 
At approximately 8:30 a.m. on the morning of 19 July 1989, Donnie 
Lee Boykin sat with defendant in an outdoor meeting area in the 
community of Moore Schoolhouse. Defendant told Boykin that he 
had recently broken up with his girlfriend, Michelle Hiatt, and 
that Hiatt and the couple’s daughter, Brandy, were living with 
Hiatt’s mother in Kenly. Defendant expressed a desire to visit 
the two in Kenly but said he lacked money, having only fourteen 
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cents in his pocket. Defendant asked Boykin for gas money for 
his moped, and Boykin replied that he did not have any money. 


Shortly thereafter, Boykin and defendant observed Joe “Chunk” 
Horne, an eighty-five-year-old resident of Moore Schoolhouse, walk 
past the meeting area. Mr. Horne, a survivor of the great depres- 
sion of the 1930s, was known to customarily carry large amounts 
of cash on his person because he distrusted banks. The money 
included denominations of hundreds, fifties, twenties, tens, fives, 
and ones. Two months earlier, Mildred Deans, Mr. Horne’s daughter, 
witnessed Mr. Horne count his savings; the amount was estimated 
to be in excess of $16,000. Mr. Horne carried some of his money 
in his wallet in his left hip pocket and the rest rolled up in a 
plastic bag in his right hip pocket. According to Boykin, defendant 
stated something to the effect that Mr. Horne “had a lot of money 
on him... [,] if somebody didn’t rob him or Knock him in the 
head or something.” Boykin replied that Mr. Horne had “been mighty 
lucky he’d been this long and carried it with him and never been 
hit.” Boykin testified that on previous occasions defendant had 
remarked about Mr. Horne’s practice of carrying large amounts 
of money and that defendant would like to obtain it. According 
to Boykin, as Mr. Horne passed by, he told Boykin and defendant 
that he intended to go fishing that day at his favorite fishing 
spot, Atkinson Mill, a popular nearby fishing destination. Boykin 
also testified that defendant took with him three or four full 
Budweiser beer cans when defendant left the meeting area at ap- 
proximately 9:45 a.m. 


Christy Deans Pearce, Mr. Horne’s granddaughter, gave Mr. 
Horne a ride to Atkinson Mill that morning. As he stepped out 
of the car at approximately 9:30 a.m. at the Mill, Mr. Horne had 
three fishing poles and a white, five-gallon bucket that he sat on 
while fishing. Ms. Pearce noticed the usual bulge in Mr. Horne's 
pocket caused by the money he carried. While on her way home 
from work that same day, Ms. Pearce stopped by Atkinson Mill 
to pick up her grandfather. Calling for him but receiving no reply, 
she thought he had obtained a ride from a friend or other family 
member, which was not uncommon. She returned with her boyfriend 
a number of hours later to search for him again. As they approached 
the area, the two saw on the ground a number of fish with torn 
mouths, as if they had been stripped off a fish stringer. As they 
continued, they saw a dirty, torn cloth on the trail, which was 
later identified as Mr. Horne’s shirt. Upon arriving at the river, 
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they saw Mr. Horne lying in the water without his shirt, and 
the white bucket and fishing poles were floating nearby. Vertical 
scars and abrasions were visible on Mr. Horne’s back, indicating 
that he had been dragged on the ground. Mr. Horne was also 
missing his right boot. His pants were pulled down below his knees, 
but the belt was still buckled. 


When the authorities arrived, Mr. Horne was pronounced dead; 
the body’s condition indicated that he had been deceased for some 
time, but no exact time of death was determined. No money was 
found on Mr. Horne’s person, and his body showed indicia of a 
severe beating about the head and face with a flat, blunt object. 
An autopsy revealed additional trauma to the throat consistent 
with strangulation and several bruises on the back of the hand 
that were likely defensive wounds. The cause of death was brain 
trauma due to a blow or blows of a blunt instrument to the head. 


At the murder scene, there was a three or four foot wide 
“drag trail,” where leaves had been disturbed, leading to the river. 
The point of origin of the trail was a wooded area where there 
were several fish with torn mouths lying on the ground and a 
felled pine tree that was splattered with blood. There was also 
blood on the ground around the fish. Six or eight feet from the 
fish, a slate rock about the size of a man’s hand was found; 
the rock appeared to have blood on it. Five or six steps down 
the drag trail, Mr. Horne’s right boot was found lying on the ground. 
Nearby, there was a pool of blood. About six feet away, there 
was another pool of blood measuring the size of a man’s hand, 
with an indentation in the blood. At various locations throughout 
the murder scene there were Budweiser beer cans. 


At approximately 5:30 p.m. that same day, defendant saw his 
brother, Danny Curtis Benson, and told him that he wanted to 
get back together with Michelle Hiatt. Defendant told his brother 
that he would give him $400.00 if Danny could persuade Hiatt 
to return. Defendant also stated that he would give Hiatt $1,000 
and a new car. Danny Benson testified that he was surprised by 
this offer because he knew that only two days earlier defendant 
had to borrow five dollars from Hiatt. When Danny asked defendant 
where he had obtained the money, defendant stated that he ac- 
quired it by selling drugs around Kenly. Defendant then pulled 
from his pocket a wad of money one-half an inch thick with a 
one hundred dollar bill on top. Danny also testified that a few 
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days later defendant took six persons, including Danny, Hiatt and 
Brandy, out to dinner and paid the bill with a one hundred dollar 
bill. Evidence was also adduced showing that defendant rented 
a mobile home on 3 August 1989, paying a cash deposit of $150.00 
plus a month’s rent of $175.00, and bought two bottles of propane 
gas for $54.00. Two of the bills defendant used to pay these sums 
were one hundred dollar bills. Evidence was presented that defend- 
ant started working as a day laborer for a local farmer for $4.00 
an hour on 20 July 1989, the day after Mr. Horne’s death, and 
earned a total of $160.00 at the time he quit on 2 August 1989. 


Testimony was also presented by eight persons who stated 
that defendant had stated on numerous occasions how easy it would 
be to strike Mr. Horne on the head and take his money. Other 
testimony placed defendant and his moped, which was silver and 
black, at the murder scene itself. Carl Smith testified that he was 
in the Atkinson Mill area on the day of the murder between twelve 
noon and three in the afternoon and saw a young white male in 
his twenties working on a disabled moped. On his return trip, 
Mr. Smith considered stopping to render assistance but decided 
not to do so because he was taken aback by the behavior of the 
young man who at that time was rolling around in the grass with 
his hands and feet in the air appearing very happy and laughing 
about something. 


Donald Pearce, then the boyfriend of Christy Deans Pearce, 
testified that he saw defendant on three separate occasions on 
the day of the murder. He saw defendant on a black and gray 
moped between 9:30 and 10:00 a.m. Defendant was neatly dressed, 
as was customarily the case. Some time between 3:30 and 4:30 
p.m., Pearce saw defendant tinkering with his moped near the 
roadside, At this time, defendant appeared disheveled; his shirttail 
was half pulled out, his tennis shoes were dirty, and he did not 
look as neat as he typically appeared. In addition to witnesses 
Pearce and Smith, several other persons testified that they saw 
defendant or someone that looked like him at Atkinson Mill on 
the day of the murder. 


Defendant did not present any evidence on his own behalf. 
After deliberating for fifty-five minutes, the jury found defendant 
guilty of robbery with a dangerous weapon and of first-degree 
murder on the theory of felony murder. The court imposed a life 
sentence on the basis of the first-degree murder conviction and 
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arrested judgment on defendant’s robbery with a dangerous weapon 
conviction. 


Additional facts will be discussed as necessary for the proper 
disposition of the issues raised by defendant. 


[1) Defendant first argues that the trial court erred in denying 
defendant’s motion to dismiss the charge of first-degree murder 
based on the felony murder theory because the evidence was insuffi- 
cient to convince a rational trier of fact of defendant’s guilt beyond 
a reasonable doubt. According to defendant, the evidence that he 
perpetrated the felony murder against the victim in the instant 
case was speculative at best. 


Defendant offers several arguments in support of his position. 
First, the State’s evidence failed to establish the time of the victim's 
death with any accuracy. This inability was of critical importance 
because of the inconsistent evidence pertaining to when defendant 
was at Atkinson Mill on 19 July, if he was there at all. Second, 
no eyewitnesses to the murder existed, and no specific motive 
linked solely to defendant was presented by the State. It was 
common knowledge that the victim carried a large sum of money 
on his person. Further, many people spoke threateningly of the 
ease with which the victim could be robbed. Third, no weapon 
linked defendant to the crime. The State offered a rock as the 
murder weapon, despite a weak foundation supporting it. The 
pathologist could only say that the rock, which was in no way 
linked to defendant, ‘could be consistent with causing [the victim's] 
head injuries.” The lack of any link between defendant and the 
rock, combined with the absence of any proof that it was the instru- 
ment of death, is fatal to the State’s case. Finally, defendant belit- 
tles the State’s testimony to the effect that a moped strikingly 
similar to that owned by defendant was seen at Atkinson Mill 
on the day of the murder. Even if true, the testimony at best 
placed defendant in the vicinity where the victim’s body was found. 
Further, the State’s evidence also placed a man, not explicitly iden- 
tified as defendant, with a moped near Atkinson Mill on the day 
of the murder. 


Defendant also argues that the evidence was insufficient to 
show that defendant robbed the victim. The State’s case rested 
on the mere fact that defendant possessed money in the weeks 
subsequent to the murder and that defendant knew that the victim 
carried large amounts of money. Defendant’s expenditure of money 
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for dinner and the trailer rental were made possible by defendant’s 
legitimate employment and his involvement in the drug trade. Fur- 
ther, defendant’s purported willingness to buy Michelle Hiatt a 
car and house in exchange for reconciling with defendant was based 
on suspect testimony, and such extravagance was patently incred- 
ible. No evidence showed that the victim had nearly that amount 
of money in his wallet. As to defendant’s awareness of the fact 
that the victim customarily kept large amounts of cash on his 
person, defendant reiterates that other persons were aware of this 
fact as well. | 


Defendant argues that, taken altogether, the evidence sup- 
ported a compelling inference that someone other than defendant 
perpetrated the killing or, at least, robbed the victim. By way 
of support for his position, defendant notes that the trial court, 
before denying the motion to dismiss, acknowledged that “this is 
a close case.” In sum, defendant argues, the evidence here, taken 
in a light most favorable to the State, was “sufficient only to raise 
a suspicion or conjecture as to whether the offense charged was 
committed” by defendant. State v. Evans, 279 N.C. 447, 4538, 183 
S.E.2d 540, 544 (1971). Therefore, defendant argues that the State 
failed to present the “substantial evidence” required to avoid 
dismissal. Id. 


The State contends that substantial evidence was presented 
tending to show that defendant killed the victim while perpetrating 
a felony in the instant case. As a threshold matter, defendant 
had a strong motive to rob the victim because he wanted to use 
the money to facilitate a reconciliation with his girlfriend and 
daughter. Michelle Hiatt’s mother testified that she had told de- 
fendant that one reason his relationship with her daughter would 
not work was because they had no home of their own. Not coinciden- 
tally, the State argues, one of the first things defendant did after 
the robbery-murder was rent a mobile home. In addition, numerous 
witnesses testified that defendant on various occasions stated how 
easy it would be to hit the victim on the head and rob him. The 
State also labels as spurious defendant's argument that the large 
amount of cash defendant possessed in the wake of the murder 
was derived from drug deals and legitimate employment. The 
testimony regarding drug-related money was provided by the de- 
fendant’s brother, Danny Benson, and was uncorroborated and like- 
ly self-serving and exculpatory in design. No substantive evidence 
suggests that defendant was involved in the drug trade, and he 
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certainly did not lead the life-style of a drug dealer. Also, the 
$160.00 defendant earned as a farm laborer does not account for 
his extravagance in the wake of the murder. Finally, there was 
substantial evidence placing defendant at Atkinson Mill around 
the time of the murder. In sum, the State argues that the evidence, 
when considered as a whole, was sufficient to support defendant’s 
first-degree murder conviction based on a theory of felony murder. 


The law attending our review of denials of motions to dismiss 
in criminal trials is well settled. In State v. Powell, 299 N.C. 95, 
261 S.E.2d 114 (1980), we stated the law as follows: 


Upon defendant’s motion for dismissal, the question for 
the Court is whether there is substantial evidence (1) of each 
essential element of the offense charged, or of a lesser offense 
included therein, and (2) of defendant's being the perpetrator 
of such offense. If so, the motion is properly denied. 


If the evidence is sufficient only to raise a suspicion or 
conjecture as to either the commission of the offense or the 
identity of the defendant as the perpetrator of it, the motion 
should be allowed. 


Id. at 98, 261 S.E.2d at 117 (citations omitted). In conducting our 
analysis, we must view the evidence in the light most favorable 
to the State, giving the State the benefit of all reasonable in- 
ferences. State v. Small, 328 N.C. 175, 180, 400 S.E.2d 413, 417 
(1991). Finally, “contradictions and discrepancies do not warrant 
dismissal of the case—they are for the jury to resolve.” State 
v. Earnhardt, 307 N.C. 62, 67, 296 S.E.2d 649, 653 (1982). 


We agree with the State that there exists substantial evidence 
that defendant killed the victim while engaged in a robbery of 
the victim. The evidence of defendant’s presence at the murder 
scene around the time of the victim’s death, while not unequivocal, 
is strong. There also exists strong evidence that defendant had 
a motive for committing the robbery-murder of the victim; he had 
a great desire to reconcile with his girlfriend and child and felt 
that obtaining a large amount of cash in a quick fashion was the 
only means to that end. Defendant was aware that the victim car- 
ried a large amount of money on his person and that because 
of the victim’s advanced age, it would be easy to forcibly obtain 
the money. Indeed, defendant himself had often spoken of the ease 
with which the crime could be accomplished, stating that the victim 
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could easily be hit on the head and have his money taken—the 
very modus operandi employed in the victim’s actual murder. In 
sum, viewed in the light most favorable to the State, there exists 
substantial evidence to support defendant's first-degree murder 
conviction under the felony murder theory. See N.C.G.S. § 14-17 
(Supp. 1991). 


[2] In his remaining assignment of error, defendant argues that 
the trial court committed reversible error in admitting into evidence 
corroborative testimony provided by a witness for the State when 
the testimony included critical facts not previously testified to by 
the principal witnesses. The first basis for defendant’s assignment 
of error involves testimony provided by Kenneth Eatmon, an in- 
vestigator with the Johnston County Sheriff's Department, who 
testified to statements made to him by Randy Bryan, who shared 
a jail cell with defendant prior to trial. On direct examination 
by the State, Bryan testified as follows: 


Q. And did you have occasion to discuss with [defendant] the 
reasons that he was being held in Johnston County Jail? 


A. Yes. 
Q. What did you and he talk about? 


A. Just told me what he was charged with and I didn’t know 
any other people he was talking about and—just talking. He 
told me what he was charged with and what kind of evidence 
they had. 


Q. And what did he tell you? What did he tell you? 


A. He told me that the guy had got hit with a rock and they 
had found some blood, but it didn’t match, and they didn't 
have any evidence. They had to let him go because they didn’t 
have any evidence. 


Q. Now, did you ever hear [defendant] make any statement 
about any dreams that he was having? 


A. Yes. 
Q. What did [defendant] tell you? 


A. He said he had some nightmares when he first went there, 
but, I guess, when he was taken in jail. And they had some 
doctors that are there, somewhere, to be evaluated. 
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Q. All right. When he said he was having nightmares, did 
he tell you what the nature of the nightmares were about [sic]? 


A. About the guy in the river. I don’t know who he was 
talking—. Also, it was the one—. 


Q. What did he tell you about the nightmares? 
A. That he saw the guy in the river floating and— 
Q. Did he tell you how long he had had those nightmares? When? 


A. He said for a few days after he first got there. The first 
week or something; I don’t know. I’m not sure exactly. 


Q. Now, did he also talk to you about anything else? 


A. Well, he told about the rock that they had found, and 
he named the guy, I didn’t know any of them. I’m not from 
this area. He told me they found a pair of jeans with some 
blood; it matched animal blood where they had been hunting. 
He was talking about some of the evidence they had and things 
like that, or what he thought they had. 


Shortly after Bryan’s testimony, the State called Eatmon to 


the witness stand. Eatmon testified on direct examination as follows: 


Q. And did Randy Thomas Bryan give you a statement at 
that time? 


A. Yes, he did. 


Mr. HALE [counsel for the State]: Your Honor, for the 
purpose of corroborating the witness, I would now offer the 
statement. 


THE CouRT: Is there any objection by the defendant? 
Mr. MorGAN [defense counsel]: Yes, Your Honor, there is. 


THE Court: All right. Ladies and gentlemen of the jury, 
the statement—the testimony of this witness is offered for 
the purpose of corroborating the witness, Randy Bryan, if you 
find that it, in fact, does corroborate the witness, Randy Bryan, 
and for no other purpose. 


All right, sir. 


MR. HOLLAND [defense counsel]: We further object to it 
being repetitious. 
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THE COURT: Well, overruled. 


Q. With the Court’s permission, would you please, Lieutenant 
Eatmon, relate to the jury what Randy Thomas Bryan told 
you on April 18, 1990? 


A. Statement goes as this: Randy states he’s in the same 
cell block where [defendant] is; that [defendant] has been talk- 
ing about the murder he is charged with saying they don't 
have enough evidence to hold him. [Defendant] talked about 
a pair of jeans with a small amount of blood on them that 
could not be identified. |Defendant] also talked about a rock 
that was found with some blood on it, but they couldn't identify 
it either. [Defendant] told Randy that when he was first ar- 
rested he, [defendant], had nightmares when he was first in 
about seeing the old man floating in the water, but hasn't 
had any nightmares since then, so he, [defendant], must not 
have a conscience. 


[Defendant] further told Randy that the law had tried 
to pressure him into confessing, but he wasn’t going to confess 
to anything because they, the law, didn’t have any evidence. 


Q. That’s the statement in substance that Mr. Bryan gave 
you on April 18, 1990? 


A. That’s correct. 


Defendant argues that the admission of Eatmon’s testimony, 
ostensibly for corroborative purposes, was erroneous; Bryan made 
no reference during his trial testimony either to the fact that de- 
fendant lacked a conscience or to the fact that defendant would 
not confess because the State lacked sufficient evidence. Defendant 
argues that the error and attendant prejudice stemming from the 
admission of the testimony were borne out by the court’s statement 
to counsel, made out of the presence of the jury, which was as follows: 


[THE COURT:] ... It’s now 4:55. The Court being in ses- 
sion, I admonish the attorneys for the State not to mention 
in jury argument or any other —or any stage of the proceedings 
in the presence of the jury, Detective Eatmon’s statement 
that the witness Bryan told the witness Eatmon that the de- 
fendant ... told [Bryan], quote, that he must not have a con- 
science, end quote. Quote, I won’t confess because they don’t 
have enough evidence to hold me, end quote. 
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The Court finds that this testimony by the—by the witness 
Eatmon purportedly to corroborate the witness Bryan is not 
corroborative and that the prejudicial effect of this statement 
which could lead to the conclusion that the defendant, in some 
way, confessed to the murder when the witness Bryan made 
no indication of that fact, would outweigh the probative value 
of such testimony. 


According to defendant, because this error was prejudicial, he is 
entitled to a new trial. 


The State first contends that defendant's assignment of error 
is not reviewable by this Court by reason of the fact that defendant 
waived any potential assignment of error because it was not proper- 
ly preserved. The defendant lodged only a general objection to 
Eatmon’s challenged statement and later lodged another objection 
alleging that the testimony was repetitious, the latter objection 
being irrelevant to this assignment of error. Thus, argues the State, 
waiver occurred. N.C.G.S. § 8C-1, Rule 103(a)(1) (1988); N.C. 
R. App. P. 10(b). 


Further, the State urges that portions of Bryan’s statement 
such as the reference to defendant’s dreams about seeing an old 
man floating in the water are clearly competent to support Bryan’s 
in-court testimony. Therefore, it was incumbent upon defendant 
to lodge specific objections to the other parts of Bryan’s statement 
that he now contends are incompetent, that is, that defendant must 
not have a conscience and that he would not confess because the 
State lacked sufficient evidence. 


In a noncapital case, where portions of a statement corroborate 
and other portions are incompetent because they do not cor- 
roborate, the defendant must specifically object to the incompe- 
tent portions. 


State v. Harrison, 328 N.C. 678, 682, 403 S.E.2d 301, 304 (1991). 


Furthermore, the State contends that Eatmon’s testimony refer- 
ring to defendant’s lack of conscience and refusal to confess due 
to insufficient evidence implicating him in the crime was substan- 
tially similar to Bryan’s in-court testimony and was therefore prop- 
erly admitted. State v. Rogers, 299 N.C. 597, 264 S.E.2d 89 (1980). 


Further, the State argues, even if error, the admission of the 
testimony was harmless. Given the strong circumstantial evidence 
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against defendant, the State argues, there is no reasonable possibil- 
ity that, absent the alleged error, the jury would have reached 
a different result. N.C.G.S. § 15A-1443(a) (1988); State v. Martin, 
322 N.C. 229, 367 S.E.2d 618 (1988). 


Finally, the State contends that the error here, if any, was 
cured when the trial court, subsequent to defense counsel’s cross- 
examination of Eatmon, specifically instructed the jury as follows: 


THE COURT: Ladies and gentlemen of the jury, I have 
previously instructed you as to corroborative testimony. That 
you are to consider the statement given the officer in so much 
as it tends to corroborate the testimony that you heard from 
the witness stand from the witness. Anything that this witness 
might have testified to that was not testified to by the prior 
witness, Randy Bryan, you are not to consider. 


As athreshold matter, we disagree with the State that defend- 
ant waived this assignment of error because he failed to specify 
the nature of his objection. The patent nature of the basis of defend- 
ant’s objection is borne out by the fact that the trial court respond- 
ed to the objection in terms of the very basis sought by defendant: 
that the testimony about to be provided by Eatmon was not 
corroborative of Bryan’s testimony. Therefore, we conclude that 
defendant successfully preserved this assignment of error for ap- 
pellate review. See N.C.G.S. § 8C-1, Rule 103(a)(1) (“No particular 
form is required in order to preserve the right to assert the alleged 
error upon appeal if the motion or objection clearly presented the 
alleged error to the trial court ... .’); N.C. R. App. P. 10(b). 


However, we agree with the State that, because defendant, 
in this noneapital trial, made only a broadside objection to the 
allegedly incompetent corroborative testimony, this assignment of 
error is waived. Harrison, 828 N.C. at 682, 403 S.E.2d at 304. 
Assuming, arguendo, that defendant properly preserved this assign- 
ment, we conclude that the error here, if any, was cured by the 
trial court’s instruction in the wake of Eatmon’s testimony. State 
v. Batts, 303 N.C. 155, 160, 277 S.E.2d 385, 388-89 (1981); see also 
Francis v. Franklin, 471 U.S. 307, 324 n.9, 85 L. Ed. 2d 344, 360 
n.9 (1985) (“The Court presumes that jurors . . . attend closely 
the particular language of the trial court’s instructions in a criminal 
case and strive to understand, make sense of, and follow the instruc- 
tions given them.”). Moreover, given the substantial evidence against 
defendant, there is no reasonable possibility that, absent the alleged 
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§ 15A-1443(a); State v. Martin, 322 N.C. 229, 367 S.E.2d 618 (1988). 


[3] Defendant also objects to another portion of Eatmon’s testimony, 
this time pertaining to a statement provided to Eatmon by Elton 
Mitchell. Mitchell testified as follows: 


Q. All right. Did you see the defendant ... on that occasion? 
A. Yes. | 
Q. And under what circumstances did you see [defendant]? 


. My brother, he was on the inside and he just walked up 
the car and started talking. 


o > 


Q. Who walked up to the car and started talking? 

A. [Defendant]. 

Q. What did he say to you? 

A. His words was, let’s go knock Chunk in the head and— 
Q. Did you know who he was referring to? 

A. Yes. 

Q. Who? 

A. Mr. Chunk Horne. | 

Q. What did you think about when you heard him make that 


statement to you? 


A. He kind of laughed and I didn’t pay it a bit of mind and 
never thought nothing else of it. 


During the State’s direct examination of Eatmon, the following 
exchange occurred: 


MR. O’HALE: For the purposes of corroboration, Your 
Honor, we offer this testimony on February the 7, 1990. 


Q. Detective Eatmon, would you please relate to the Court 
and jury the statement given to you by Elton Howard Mitchell? 


MR. HOLLAND: Objection. 


THE COURT: The evidence now being offered by the State 
is for the purpose of corroboration. If you, the jury, find that 
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the testimony of this witness does, in fact, corroborate the 
witness Parrish (sic) who previously testified. 


All right. Overruled, go ahead. 


Q. Okay. What did Elton Mitchell tell you on February 7, 
1990? 


A. Elton stated that he knew Mr. Joe, Chunk, Horne. That 
he also knew [defendant]. Further stated that sometime three 
to four weeks prior to Mr. Horne being killed, that he, Mitchell, 
was at the store in Moore School Crossroads and [defendant] 
was there and they were talking. [Defendant] saw Chunk Horne 
and stated to Elton Mitchell, there’s Chunk Horne, let’s go 
knock him in the head and take his money. Elton stated nothing 
else was said and [defendant] had not told him anything else 
since Mr. Horne was killed. 


Defendant argues that the trial court committed prejudicial 
error when it admitted the Eatmon testimony over defense objec- 
tion. In particular, defendant argues that Eatmon provided a more 
detailed, divergent account of the incident Mitchell testified to, 
specifically expanding on the timing and tenor of Mitchell's state- 
ment. In support of his position, defendant cites a number of cases 
where we have ordered new trials because statements admitted 
by the trial court were not corroborative. See State v. Moore, 
300 N.C. 694, 268 S.E.2d 196 (1980); State v. Warren, 289 N.C. 
551, 223 S.E.2d 317 (1976). 


The State argues, once again, that defendant waived any objec- 
tion in this regard because he lodged only a general objection, 
and hence the matter is not properly preserved for appellate review. 
Also, because defendant did not specifically object to the allegedly 
incompetent portions of Eatmon’s testimony, he has waived ap- 
pellate review. Additionally, the Eatmon testimony regarding the 
Mitchell statement was not so different as to warrant a new trial. 
Finally, even if erroneously admitted, the testimony was harmless. 


Once again, we disagree with the State's assertion that defend- 
ant waived his right to appeal this issue because he did not specify 
the nature of his objection. However, once again, we conclude that 
waiver did occur by virtue of defendant’s failure to lodge objections 
to the allegedly incompetent portions of the Eatmon testimony. 
Harrison, 328 N.C. at 682, 408 S.E.2d at 304. Assuming, arguendo, 
that the assignment of error was preserved, we conclude that the 
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testimony was properly admitted. “Corroborative testimony is 
testimony which tends to strengthen, confirm, or make more certain 
the testimony of another witness.” State v. Rogers, 299 N.C. 597, 
601, 264 S.E.2d 89, 92 (1980). Prior consistent statements are ad- 
missible even though they contain new or additional information 
so long as the narration of events is substantially similar to the 
principal witness’ -in-court testimony. Harrison, 328 N.C. at 682, 
403 S.E.2d at 304. “When the statements are generally consistent 
with the witness’ testimony, slight variations will not render them 
inadmissible. Such variations affect only the weight of the evidence 
which is for the jury to determine.” State v. Moore, 300 N.C. 
694, 697, 268 S.E.2d 196, 199 (1980) (citation omitted). 


Here, the variation between Mitchell's testimony and Eatmon’s 
recapitulation of Mitchell’s prior statement is modest. Mitchell 
testified that he heard defendant say something to the effect of 
“let's go knock [Mr. Horne] in the head and—.” Eatmon’s depiction 
of the Mitchell statement was as follows: “let’s go knock [Mr. Horne] 
in the head and take his money.” Also, Eatmon stated that the 
pertinent conversation between Mitchell and defendant took place 
some three to four weeks prior to the murder, a fact not stated 
by Mitchell during his testimony. We conclude that the testimonies 
provided by Mitchell and Eatmon were substantially similar; 
Eatmon’s reference to the timing of the conversation is properly 
considered a “slight variation[ |” and therefore went only to the 
weight of the testimony. Mitchell's prior statement to Eatmon, 
“although including additional facts not referred to in his testimony, 
tended to strengthen and add credibility to his trial testimony. 
[It was], therefore, admissible as corroborative evidence.” State 
v. Ramey, 318 N.C. 457, 470, 349 S.E.2d 566, 574 (1986). 


For the foregoing reasons, we conclude that defendant received 
a fair trial, free of prejudicial error. 


No error. 


IN THE SUPREME COURT 593 


DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


ANGELL v. CITY OF SANFORD 

No. 176P92 

Case below: 106 N.C.App. 90 

Petition by plaintiff for discretionary review pursuant to G.S. 
TA-31 denied 25 June 1992. 
CITY OF STATESVILLE v. CLOANINGER 

No. 173P92 

Case below: 106 N.C.App. 10 

Motion by defendants to dismiss appeal for lack of substantial 
constitutional question allowed 24 June 1992. Petition by plaintiff 
for discretionary review pursuant to G.S. 7A-31 denied 24 June 1992. 
EVANS v. DIAZ 

No. 149PA92 

Case below: 105 N.C.App. 4386 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 24 June 1992. 
FRIZZELLE v. HARNETT COUNTY 

No. 201P92 

Case below: 106 N.C.App. 234 

Petition by defendants for writ of supersedeas and temporary 
stay allowed 8 June 1992. 
HAYWOOD v. HAYWOOD 

No. 181A92 

Case below: 106 N.C.App. 91 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 and Appellate Rule 16(b) as to additional issues denied 
24 June 1992. Petition by plaintiff for discretionary review pursuant 
to G.S. 7A-31 denied 24 June 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


HYLER v. GTE PRODUCTS CO. 

No. 96PA92 

Case below: 105 N.C.App. 443 

Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 allowed 24 June 1992. 
IN RE MURPHY 

No. 151A92 

Case below: 105 N.C.App. 651 

Appeal by respondent (Larry David Murphy) pursuant to G.S. 
7A-30 retained by order of the Court 29 June 1992. 
LOG SYSTEMS, INC. v. WILKEY 

No. 156P92 

Case below: 106 N.C.App. 90 


Temporary stay dissolved 24 June 1992. Petition by plaintiff 
for discretionary review pursuant to G.S. 7A-31 denied 24 June 
1992. 


MEYERS v. DEPT. OF HUMAN RESOURCES 
No. 119A92 
Case below: 105 N.C.App. 665 


Petition by defendant (Commission) for temporary stay allowed 
27 May 1992, nunc pro tunc 2 April 1992. Petition by defendant 
(Commission) for writ of supersedeas allowed 24 June 1992. Petition 
by defendant (Commission) for discretionary review pursuant to 
G.S. 7A-31 and Appellate Rule 16(b) as to additional issues allowed 
24 June 1992 as to issue as to whether Personnel Commission 
is necessary party, otherwise denied. 


Petition by defendant (DHR) for writ of supersedeas allowed 
24 June 1992. Petition by defendant (DHR) for discretionary review 
pursuant to G.S. 7A-31 and Appellate Rule 16(b) as to additional 
issues denied 24 June 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-81 


SHAIKH v. BURWELL 
No. 78P92 
Case below: 105 N.C.App. 291 


Petition by plaintiffs for discretionary review pursuant to G.S. 
7A-31 denied 24 June 1992. 


SORRELLS v. M.Y.B. HOSPITALITY 
VENTURES OF ASHEVILLE 


No. 153PA92 
Case below: 105 N.C.App. 705 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 allowed 24 June 1992. 


STATE v. CHAPMAN 
No. 163P92 
Case below: 106 N.C.App. 229 


Petition by Attorney General for temporary stay allowed 19 
May 1992 pending receipt and determination of a timely filed peti- 
tion for discretionary review. Petition by Attorney General for 
discretionary review pursuant to G.S. 7A-31 denied 24 June 1992. 
Temporary stay dissolved 24 June 1992. 

STATE v. HECHLER 

No. 161P92 

Case below: 105 N.C.App. 716 

Petition by defendant for writ of certiorari to the North Carolina 
Court of Appeals denied 24 June 1992. 

STATE v. HUNTLEY 
No. 1388P92 
Case below: 105 N.C.App. 709 


Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 24 June 1992. 
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DISPOSITION OF PETITIONS FOR DISCRETIONARY REVIEW UNDER G.S. 7A-31 


STATE v. HYDER 

No. 186P92 

Case below: 106 N.C.App. 230 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 24 June 1992. 
STATE v. MARTIN 

No. 70P92 

Case below: 105 N.C.App. 182 


Motion by Attorney General to dismiss appeal for lack of 
substantial constitutional question allowed 24 June 1992. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
24 June 1992. 

STATE v. QUARG 
No. 164PA92 
Case below: 106 N.C.App. 106 


Petition by Attorney General for writ of supersedeas allowed 
24 June 1992. Petition by Attorney General for discretionary review 
pursuant to G.S. 7A-31 allowed 24 June 1992. 
STATE v. RICHARDSON 

No. 196P92 

Case below: 106 N.C.App. 393 


Motion by Attorney General to dismiss appeal for lack of 
substantial constitutional question allowed 24 June 1992. Petition 
by defendant for discretionary review pursuant to G.S. 7A-31 denied 
24 June 1992. 

STATE v. RIDDLE 
No. 191P92 
Case below: 106 N.C.App. 230 


Petition by Attorney General for discretionary review pur- 
suant to G.S. 7A-31 denied 24 June 1992. 
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STATE v. ROPER 
No. 189P92 
Case below: 106 N.C.App. 230 


Petition by defendant for writ of supersedeas and temporary 
stay denied 2 June 1992. Petition by defendant for discretionary 
review pursuant to G.S. 7A-31 denied 4 June 1992. Notice of appeal 
by defendant and petition by defendant for writ of certiorari to 
the North Carolina Court of Appeals dismissed 4 June 1992. 


STATE AUTOMOBILE MUTUAL INS. CO. v. HOYLE 
No. 178P92 
Case below: 106 N.C.App. 199 


Petition by defendants (Hoyles) for discretionary review pur- 
suant to G.S. 7A-31 denied 24 June 1992. 


STATE EX REL. WILLIAMS v. COPPEDGE 

No. 129A92 

Case below: 105 N.C.App. 470 

Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 and Appellate Rule 16(b) as to additional issues allowed 24 
June 1992. 
SULLIVAN v. SULLIVAN 

No. 154P92 

Case below: 105 N.C.App. 717 

Petition by defendant for discretionary review pursuant to 
G.S. 7A-31 denied 24 June 1992. 
THOMAS v. MILLER 

No. 139P92 

Case below: 105 N.C.App. 589 


Petition by defendants for discretionary review pursuant to 
G.S. 7A-31 denied 24 June 1992. | 
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WILSON v. BELLAMY 
No. 141P92 
Case below: 105 N.C.App. 446 


Petition by plaintiff for discretionary review pursuant to G.S. 
7A-31 denied 24 June 1992. Petition by defendants for discretionary 
review pursuant to G.S. 7A-31 denied 24 June 1992. 


PETITION TO REHEAR 


CORUM v. UNIVERSITY OF NORTH CAROLINA 
No. 163PA90 
Case below: 97 N.C.App. 527 


Petition by defendants to rehear pursuant to Appellate Rule 
31 denied 24 June 1992. 
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STATE OF NORTH CAROLINA v. RODNEY LEE MONTGOMERY 


No. 265A90 
(Filed 25 June 1992) 


. Homicide § 253 (NCI4th) — first degree murder — premeditation 
and deliberation— sufficiency of evidence 


The State’s evidence was sufficient to support a Jury ver- 
dict finding defendant guilty of first degree murder on the 
theory that he killed the victim with premeditation and delibera- 
tion where it tended to show that about one hour before the 
victim’s body was found, defendant was in the parking lot 
next to the apartment in which the murder was committed; 
the victim did not know defendant and defendant had never 
been inside the apartment before the day of the murder; the 
victim cleaned her eyeglasses on a regular basis and had cleaned 
them on the day she was murdered; a fingerprint lifted from 
a lens of the victim’s glasses found in the apartment matched 
one of defendant’s fingerprints; pubic hairs consistent with 
those of defendant were found in front of and on the sofa 
in the apartment; a butcher knife with human blood and fibers 
consistent with fibers taken from the sweatshirt the victim 
was wearing at the time of her death was found in a location 
between the victim's apartment and the house where defend- 
ant was residing at the time of the murder; the victim had 
nine different stab wounds and four cutting wounds; two wounds 
were inflicted on the victim’s back, which permitted an in- 
ference that the victim was helpless or had been felled when 
the murderer inflicted some of the wounds; no evidence of 
provocation was presented; the murderer and the victim initial- 
ly had contact in the living room based upon the physical 
evidence presented; and the fact that the victim’s body was 
found in the bedroom suggests premeditation on the part of 
the murderer. 


Am Jur 2d, Homicide §§ 52, 439, 454. 


Presumption of deliberation or premeditation from cir- 
cumstances surrounding the killing. 96 ALR2d 1435. 
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Homicide §§ 266, 281 (NCI4th)— felony murder — underlying 
felonies of armed robbery and attempted rape -— sufficiency 
of evidence 

The State’s evidence was sufficient to support a jury ver- 
dict finding defendant guilty of first degree murder under 
the theory that defendant killed the victim while engaged 
in the underlying felony of armed robbery where it tended 
to show that the pocketbook of one of the victim’s roommates 
had been rifled through at about the time of the murder and 
the money it had contained had been stolen. The evidence 
was also sufficient for the jury to find defendant guilty based 
on the underlying felony of attempted rape where it tended 
to show that the victim was found with her sweatpants inside 
out and without panties on; the victim's roommates testified 
that the victim was wearing underwear earlier that evening 
and was generally meticulous about her appearance; the couch 
on which the victim had been sitting when her roommates © 
left was in disarray after the murder; and five pubic hairs 
consistent with those of the defendant were found on the couch, 
which tended to show that defendant had removed his pants 
while in the apartment. 


Am Jur 2d, Homicide §§ 71-75, 454. 


. Rape and Allied Offenses § 18.2 (NCI3d)— attempted rape — 


sufficiency of evidence 


The State’s evidence was sufficient to support a jury ver- 
dict finding defendant guilty of attempted first degree rape 
where it tended to show that the victim did not know defend- 
ant and defendant had never been in the victim’s apartment; 
the body of the victim, who had been repeatedly stabbed, 
was found in a bedroom of the apartment; when the victim’s 
roommates left on the evening of the murder, the victim dressed 
in sweatpants was sitting on the sofa reading the newspaper 
with her eyeglasses on; when the victim’s body was found, 
her sweatpants were inside out and she was not wearing panties; 
there were bruises and abrasions on her knees in addition 
to the stab wounds to her body; the sectional sofa on which 
the victim had been sitting was pulled apart and the coffee 
table in front of the sofa had been moved; the victim’s panties 
were wadded up on the couch; the victim’s eyeglasses were 
smeared with fingerprints, one of which was defendant’s; the 
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police found pubic hairs consistent with those of defendant 
in front of and on the couch; an expert testified that because 
of the condition of the hairs, it was likely that the pubic region 
of the person who left them was exposed directly to the couch; 
and several hairs had flesh at the end, indicating a forceful 
removal. 


Am Jur 2d, Rape §§ 25, 26, 53, 54. 


. Burglary and Unlawful Breakings § 61 (NCI4th)— first degree 
burglary —sufficiency of evidence 

The evidence was sufficient to support defendant’s convic- 
tion of first degree burglary where it tended to show that 
defendant was not an acquaintance of the victim or any of 
her roommates; when the victim’s roommates left on the eve- 
ning the victim was found murdered in their apartment, they 
closed the front door; the couch in the living room was in 
disarray after the murder, suggesting that the victim was 
surprised by defendant when he entered the apartment be- 
tween 10:30 p.m. and 11:00 p.m.; and defendant stole money 
from a pocketbook after he entered the apartment, thus per- 
mitting the inference that he had the intent to commit larceny 
at the time he entered the apartment as alleged in the 
indictment. 


Am Jur 2d, Burglary §§ 29, 47. 


. Robbery § 2.2 (NCI3d)— armed robbery — ownership of prop- 
erty —conjunctive in indictment—no fatal variance 

There was no fatal variance between the indictment, the 
proof and the instructions in an armed robbery case where 
the indictment charged that defendant took money from the 
person and presence of the victim, the court instructed the 
jury that the State must prove that defendant took property 
from the person of the victim or took property of another 
in the victim’s presence, and the evidence showed only that 
money was taken from the victim’s presence, since the use 
of a conjunctive in the indictment does not require the State 
to prove various alternative matters alleged. 


Am Jur 2d, Indictments and Informations §§ 96, 214. 
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Robbery § 4.3 (NCI3d)— armed robbery — sufficiency of evidence 


The State’s evidence was sufficient for the jury in a prose- 
cution for robbery with a dangerous weapon where it tended 
to show that the victim possessed or had custody of a purse 
and its contents belonging to her roommate; money was stolen 
from the purse that was found in the bedroom where the 
victim was stabbed; and the victim was threatened or en- 
dangered by the knife used to stab her when the robbery 
occurred. 


Am Jur 2d, Robbery §§ 5, 51, 62. 


. Appeal and Error § 531 (NCI4th)— new trial—two votes for 


one basis—three votes for different basis 


A defendant convicted of first degree murder is awarded 
a new trial where two members of the Supreme Court support 
the result of a new trial solely on the basis that the trial 
court’s instruction on reasonable doubt was unconstitutional 
and three members support that result solely on the basis 
that a potential juror was improperly excused by the prose- 
cutor because of his national origin. 


Am Jur 2d, Appeal and Error § 963. 
Justice FRYE concurring in result. 


Chief Justice EXUM and Justice WHICHARD join in this 
concurring opinion. 


Justice MEYER dissenting. 


Justice LAKE joins in this dissenting opinion. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27 from a judg- 


ment imposing a sentence of death upon the defendant for his 
conviction of first-degree murder, entered by Downs, J., in the 
Superior Court, MECKLENBURG County, on 13 June 1990. The de- 
fendant’s motion to bypass the Court of Appeals on his appeals 
from additional judgments for first-degree burglary, robbery with 
a dangerous weapon, and attempted first-degree rape was allowed 
by the Supreme Court, and those appeals were consolidated with 


the 


defendant’s appeal of the murder conviction. Heard in the 


Supreme Court on 10 March 1992. 
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Lacy H. Thornburg, Attorney General, by Joan Herre Byers, 
Special Deputy Attorney General, and Valerie B. Spalding, Assist- 
ant Attorney General, for the State. 


Kenneth J. Rose for the defendant-appellant. 


MITCHELL, Justice. 


The defendant was convicted of first-degree murder, robbery 
with a dangerous weapon, first-degree burglary, and attempted 
first-degree rape. The jury recommended a sentence of death for 
the conviction of first-degree murder. The defendant raised thirty- 
six assignments of error on appeal. We do not reach all these 
assignments of error because, for the reasons stated below, we 
grant the defendant a new trial. 


Some of the State’s evidence at trial tended to show the follow- 
ing. On Saturday, 21 January 1989, Kimberly Piccolo, a student 
at the University of North Carolina at Charlotte, and her room- 
mates invited several friends to their apartment near the university 
campus for dinner. After dinner, Piccolo’s roommates and their 
friends went to a party held at an adjoining apartment complex. 
Piccolo declined their invitation to attend. When Piccolo’s room- 
mates left, Piccolo was wearing a maroon sweatshirt, sweatpants, 
and socks and was sitting on the couch with her eyeglasses on 
reading the newspaper. Piccolo was unable to see well without 
her glasses. Piccolo was alone in the apartment when her friends 
left. 


That same evening around 10:00 p.m., Christy Webb, a neighbor 
of Piccolo, drove up to her apartment with her boyfriend, Steve 
Aumer. As Webb was walking away from her car, she was stopped 
by a man who was wearing a green army jacket to which an 
identification badge was attached. The man asked Webb for change 
for a twenty-dollar bill. Webb stated that she did not have any 
change. The man then asked if she had any change upstairs in 
her apartment. At that point Aumer got out of the car, looked 
the man in the eye, and stated that Webb did not have any change. 
Aumer testified at trial that the defendant was the man he saw 
in the parking lot that evening. 


At 11:00 p.m., Piccolo’s roommates returned to the apartment. 
Upon entering, they noticed that the contents of a purse had been 
spilled on the floor. They went upstairs and found Piccolo’s body 
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on the bathroom floor. She had been stabbed many times. They 
immediately called the police. When Piccolo’s body was found, she 
was dressed in a sweatshirt, sweatpants which were inside out, 
and socks, but she was not wearing panties. 


An autopsy showed that Piccolo had received nine stab wounds 
that were clustered in her chest, arm, back, and abdomen and 
several defensive wounds on her hands. One stab wound went 
completely through her right hand. The cause of death was loss 
of blood. 


The couch on which Piccolo had been sitting when her room- 
mates had left her had been pushed apart. The panties Piccolo 
had been wearing earlier that evening were found on the couch. 
A butcher knife was missing from the kitchen. Piccolo’s eyeglasses 
were found on the coffee table. A fingerprint was lifted from one 
of the lenses; this print matched a print of the defendant’s left 
ring finger. Five pubic hairs were found on the couch; these hairs 
were consistent with those of the defendant. The police later found 
the missing butcher knife in a parking lot located between Piccolo’s 
apartment and the house owned by the defendant's sister where 
the defendant was staying at the time of the murder. Blood and 
fibers consistent with fibers from Piccolo’s sweatshirt were on the 
knife. The defendant's brother owned a green army jacket to which 
a University of North Carolina identification badge was attached. 


The defendant at trial presented alibi evidence. Several of 
the defendant’s relatives testified that he was with them the entire 
evening of 21 January 1989. 


Other evidence introduced at trial is discussed at other 
points in this opinion where pertinent to the issues raised by the 
defendant. 


The defendant assigns as error the trial court’s denial of his 
motion to dismiss the first-degree murder charge for insufficiency 
of the evidence. The defendant contends that the State presented 
insufficient evidence to support a finding that he killed the victim 
with premeditation and deliberation or that he killed her while 
he was engaged in one of the underlying felonies of first-degree 
burglary, robbery with a dangerous weapon, or attempted first- 
degree rape. 


In State v. Small, 328 N.C. 175, 400 S.E.2d 4138 (1991), we 
described the appropriate standard of review as follows: 
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“On a motion to dismiss on the ground of insufficiency 
of the evidence, the question for the court is whether there 
is substantial evidence of each element of the crime charged 
and of the defendant’s perpetration of such crime.” State v. 
Bates, 309 N.C. 528, 533, 308 S.E.2d 258, 262 (1983). 


[T]he trial court must view the evidence in the light most 
favorable to the State, giving the State the benefit of 
every reasonable inference to be drawn from it... . If 
there is substantial evidence — whether direct, circumstan- 
tial, or both—to support a finding that the offense charged 
has been committed and that the defendant committed 
it, the case is for the jury and the motion to dismiss 
should be denied. 


State v. Locklear, 322 N.C. 349, 358, 368 S.E.2d 377, 382-83 
(1988) (citations omitted). Further, “(t]he defendant’s evidence, 
unless favorable to the State, is not to be taken into considera- 
tion.” State v. Jones, 280 N.C. 60, 66, 184 S.E.2d 862, 866 
(1971). The determination of the witnesses’ credibility is for 
the jury. See Locklear, 322 N.C. at 358, 368 S.E.2d at 383. 
‘{Clontradictions and discrepancies do not warrant dismissal 
of the case-—they are for the jury to resolve.” State v. Earnhardt, 
307 N.C. 62, 67, 296 S.F.2d 649, 653 (1982). 


State v. Small, 328 N.C. at 180-81, 400 S.E.2d at 415-16, quoted 
in State v. Quick, 329 N.C. 1, 19, 405 S.E.2d 179, 190-91 (1991). 
““The trial court’s function is to determine whether the evidence 
will permit a reasonable inference that the defendant is guilty 
of the crimes charged.’ Quick, 329 N.C. at 19, 405 S.E.2d at --- 
(quoting State v. Vause, 328 N.C. 231, 237, 400 S.E.2d 57, 61 (1991) ). 


{1] Under this standard, there was substantial evidence to support 
findings that the defendant killed the victim with premeditation 
and deliberation and that he killed her during the course of one 
of the underlying felonies. The State’s evidence tended to show 
that a fingerprint lifted from a lens of the victim’s eyeglasses 
found in the apartment matched one of the defendant’s fingerprints. 
The victim did not know the defendant and the defendant had 
never been inside the apartment before the day of the murder. 
The victim cleaned her glasses on a regular basis and had cleaned 
them on the day she was murdered. About one hour before the 
vietim’s body was found, the defendant was in the parking lot 
next to the apartment in which the murder was committed. The 
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police found pubic hairs consistent with those of the defendant 
in front of and on the sofa in the apartment. A butcher knife 
with human blood and fibers consistent with the fibers taken from 
the sweatshirt the victim was wearing at the time of her death 
was found in a location between the victim’s apartment and the 
house where the defendant was residing at the time of the murder. 


When determining whether there is sufficient evidence that 
a killing was done with premeditation and deliberation, the court 
may consider, inter alia, evidence tending to show the following: 
(1) want of provocation on the part of the deceased; (2) the conduct 
and statements of the defendant before and after the killing; (3) 
the dealing of lethal blows after the deceased has been felled and 
rendered helpless; (4) evidence that the killing was done in a brutal 
manner; and (5) the nature and number of the victim’s wounds. 
See State v. Vause, 328 N.C. 231, 238, 400 S.E.2d 57, 62 (1991); 
State v. Bullock, 326 N.C. 258, 258, 388 S.E.2d 81, 84 (1990). 


The State presented evidence of the brutal manner in which 
the victim was killed. The victim had nine different stab wounds 
and four cutting wounds on her arms. The repeated stabbing showed 
the brutality of the murder. Two wounds were inflicted on the 
victim’s back, which permitted an inference that the victim was 
helpless or had been felled when the murderer inflicted some of 
the wounds. No evidence of provocation was presented. State v. 
Robbins, 319 N.C. 465, 356 S.E.2d 279, cert. denied, 484 U.S. 918, 
98 L. Ed. 2d 226 (1987). The murderer and the victim initially 
had contact in the living room based upon the physical evidence 
presented. The victim’s body was found in the bedroom. The move- 
ment of the victim from the living room to the bedroom suggests 
premeditation on the part of the murderer. State v. Jackson, 317 
N.C. 1, 848 S.E.2d 814 (1986), vacated on other grounds, 479 U.S. 
1077, 94 L. Ed. 2d 133 (1987). 


[2] Substantial evidence was introduced from which the jury could 
find the defendant guilty under the felony-murder theory with rob- 
bery as the underlying felony. The pocketbook of Denise Robbins, 
one of the victim’s roommates, had been rifled through at about 
the time of the murder, and the money it had contained had been 
stolen. The evidence also tended to show that the victim was 
murdered during an attempted rape. The victim was found with 
her sweatpants inside out and without panties on. The victim’s 
roommates testified that the victim was wearing underwear earlier 
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that evening and was generally meticulous about her appearance. 
The couch on which she had been sitting when her roommates 
left was in disarray after the murder. Five pubic hairs consistent 
with those of the defendant were found on the couch, which tended 
to show that the defendant had removed his pants while in the 
apartment. 


The defendant argues that the evidence in the present case 
was no stronger than that in other cases where the court dismissed 
first-degree murder charges. Specifically, the defendant relies upon 
State v. Reese, 319 N.C. 110, 353 S.E.2d 352 (1987), and State 
v. Cutler, 271 N.C. 379, 156 S.E.2d 679 (1967). In Reese and Cutler, 
however, there was no physical evidence tying the defendants to 
the actual murder scenes. In the present case, the defendant’s 
fingerprints were found in the victim’s apartment. The defendant 
was also identified as being in the apartment complex at approx- 
imately the time of the murder. Pubic hairs consistent with those 
of the defendant were found in the apartment. We conclude that 
Reese and Cutler are distinguishable from the present case. Here, 
the evidence was sufficient to survive the defendant’s motion to 
dismiss the charge of first-degree murder both on the theory of 
premeditation and deliberation and on the felony-murder theory. 


[3] The defendant next assigns as error the trial court’s denial 
of his motion to dismiss the charge of attempted first-degree rape 
for insufficiency of the evidence. We disagree and conclude that 
the evidence was sufficient for submission of that charge to the 
jury. In order to prove attempted first-degree rape, the State must 
prove that the defendant had the intent to commit the crime and 
committed an act which went beyond mere preparation, but fell 
short of actual commission of the first-degree rape. State v. Boone, 
307 N.C. 198, 297 S.E.2d 585 (1982). The evidence presented by 
the State tended to show that the victim did not know the defend- 
ant and the defendant had never been in the victim’s apartment. 
When the victim’s roommates left on the evening of the murder, 
the victim dressed in sweatpants was sitting on the sofa reading 
the newspaper with her eyeglasses on. When the victim’s body 
was found, her sweatpants were inside out and she was not wearing 
panties. There were bruises and abrasions on her knees in addition 
to the stab wounds to her body. The sectional sofa on which the 
victim had been sitting earlier in the evening was pulled apart 
and the coffee table in front of the sofa had been moved. The 
victim’s panties were wadded up on the couch. The victim’s 
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eyeglasses were smeared with fingerprints, one of which was the 
defendant's. The police found pubic hairs consistent with those 
of the defendant in front of and on the couch. An expert testified 
that because of the condition of the hairs, it was likely that the 
pubic region of the person who left them was exposed directly 
to the couch. Also, several of the hairs had flesh at the end, in- 
dicating a forceful removal. 


Such evidence would support a finding by a reasonable juror 
that the defendant surprised the victim. A struggle occurred during 
which the defendant removed the victim’s sweatpants and panties 
and raped or attempted to rape her. The defendant took the victim 
upstairs where he stabbed her numerous times and replaced her 
sweatpants inside out. Such substantial evidence in the present 
case formed a sufficient basis from which a reasonable jury could 
infer that the defendant committed attempted first-degree rape. 
See generally State v. Harris, 319 N.C. 388, 354 S.E.2d 222 (1987); 
State v. McDougall, 308 N.C. 1, 12, 801 S.E.2d 308, 315-16, cert. 
denied, 464 U.S. 865, 78 L. Ed. 2d 173 (1988). 


[4] The defendant next assigns as error the trial court’s denial 
of his motion to dismiss the charge of first-degree burglary for 
insufficiency of the evidence. First-degree burglary is the breaking 
or entering of an occupied dwelling at night with intent to commit 
a felony therein. State v. Noland, 312 N.C. 1, 138, 320 S.E.2d 642, 
650 (1984), cert. denied, 469 U.S. 1230, 84 L. Ed. 2d 369 (1985); 
N.C.G.S. § 14-51 (1986). Substantial evidence presented by the State 
tended to show that the defendant broke into or entered the apart- 
ment while it was occupied by the victim between 10:30 p.m. and 
11:00 p.m. The evidence tended to show that the defendant was 
not an acquaintance of the victim or any of her roommates. When 
the victim’s roommates left on the evening of the murder, they 
closed the front door of the apartment. The couch in the living 
room was in disarray after the murder, suggesting that the victim 
was surprised by the defendant when he entered the apartment. 


The criminal intent of the defendant at the time he entered 
the apartment could be inferred from the acts he committed after 
he entered. State v. Williams, 330 N.C. 579, 585, 411 S.E.2d 814, 
818 (1992). The indictment against the defendant alleged he had 
the intent to commit larceny at the time of the breaking or entering. 
The State’s evidence tending to show that the defendant stole 
money from a pocketbook after he entered the apartment was 
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substantial evidence that he had the intent to commit larceny when 
he entered the apartment. The trial court did not err in denying 
the defendant's motion to dismiss the first-degree burglary charge. 


[5] The defendant next assigns two errors with respect to the 
charge of robbery with a dangerous weapon. The defendant argues 
that the trial court’s instructions to the jury varied from the indict- 
ment. The trial court instructed the jury that the State must prove 
that “the defendant took the property from the person of Ms. 
Piccolo or took property of another in the presence of Ms. Piccolo.” 
The indictment stated in pertinent part that “Rodney Lee 
Montgomery did unlawfully, willfully and feloniously steal, take, 
and carry away another’s personal property, United States curren- 
cy of the value of approximately $160.00, from the person and 
presence of Kimberly Ann Piccolo. . . .” The defendant argues 
that the State presented no evidence that the money was taken 
from the person of Ms. Piccolo; it only presented evidence tending 
to show that the money was taken from her presence. 


The use of a conjunctive in the indictment does not require 
the State to prove various alternative matters alleged. State v. 
Williams, 314 N.C. 337, 355, 333 S.E.2d 708, 721 (1985). We conclude, 
therefore, that there was no fatal variance between the indictment, 
the proof presented at trial, and the trial court’s instructions to 
the jury. 


[6] The defendant also contends that the evidence was insufficient 
to support the submission of the charge of robbery with a dangerous 
weapon to the jury. Robbery with a dangerous weapon is the taking 
of personal property from the person or presence of another, by 
use or threatened use of a dangerous weapon, whereby the victim’s 
life is endangered or threatened. State v. Rasor, 319 N.C. 577, 
356 S.E.2d 328 (1987); N.C.G.S. § 14-87(a) (1986). There was substan- 
tial evidence that the victim possessed or had custody of the purse 
and its contents. The evidence also tended to show that $180.00 
was stolen from the purse that was found in the bedroom where 
the victim was stabbed. The victim was threatened or endangered 
by the knife used to stab her when the robbery occurred. We, 
therefore, conclude that the evidence was sufficient to require sub- 
mission of the charge of robbery with a dangerous weapon to the jury. 


[7] The defendant next assigns as error the trial court’s instruc- 
tion to the jury defining the term “reasonable doubt.” The defend- 
ant contends in this regard that the instruction given in this case 
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was nearly identical to the instruction found unconstitutional in 
Cage v. Louisiana, 498 U.S. ---, 112 L. Ed. 2d 339 (1990) (per curiam). 


The defendant requested by written motion that the trial court 
use the pattern jury instruction on reasonable doubt in its charge 
to the jury. The trial court has the duty to define the term 
“reasonable doubt’ when requested to give such an instruction 
to the jury. State v. Shaw, 284 N.C. 366, 200 S.E.2d 585 (1978). 
Trial courts are not required to use an exact formula when instruct- 
ing on reasonable doubt. State v. Watson, 294 N.C. 159, 167, 240 
S.E.2d 440, 446 (1978). Where the trial court undertakes to define 
the term “reasonable doubt,’ however, its instruction must be a 
correct statement of the law. State v. Wells, 290 N.C. 485, 226 
S.E.2d 325 (1976). 


The State contends that the defendant did not object to the 
instruction and, therefore, that this assignment is not properly 
before us for appellate review. We conclude, however, that the 
defendant properly preserved the issue raised in this assignment 
for appellate review. 


The defendant submitted a written request to the trial court 
to give the reasonable doubt instruction contained in the pattern 
jury instructions. N.C.P.I.—Crim. 101.10 (1974). Understandably, 
the trial court instead gave an instruction taken directly from State 
v. Williams, 308 N.C. 47, 63, 301 S.E.2d 335, 345-46, cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 177 (1983), a case decided seven years 
before Cage and in which the question decided in Cage was not 
before us. The defendant’s written request for a particular instruc- 
tion on reasonable doubt met the requirements of Appellate Rule 
10(b)\(2) and constituted a sufficient objection to the different in- 
struction actually given to preserve this issue for appellate review. 
State v. Smith, 311 N.C. 287, 290, 316 S.E.2d 73, 75 (1984); see 
also State v. Pakulski, 319 N.C. 562, 575, 356 S.E.2d 319, 327 (1987) 
(applying the “spirit” of Appellate Rule 10(b)(2)). 


In the present case, the trial court failed to give the defend- 
ant’s requested instruction on reasonable doubt and instructed the 
jury in the following manner: 


Members of the jury, a reasonable doubt, or at least a defini- 
tion of that [sic] is acceptable by our Supreme Court, is that 
it is not a vain, imaginary or fanciful doubt, but rather it 
is one based upon sanity or saneness and rationality. And 
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when it is said that the jury must be satisfied of the defend- 
ant’s guilt beyond a reasonable doubt, it means that you must 
be fully satisfied or entirely convinced or satisfied to a moral 
certainty of the truth of the charge, and after considering 
and comparing and weighing all the evidence, or the lack of 
that evidence, as the case may be, if your minds are left in 
such condition that you cannot say that you have abiding faith 
to a moral certainty of the defendant's guilt of one or more 
or all of those charges, then under those circumstances, you 
have a reasonable doubt. Otherwise, you do not. 


A reasonable doubt, as that term is employed in the ad- 
ministration of criminal law, is an honest, substantial misgiv- 
ing, one generated by the insufficiency which fails to convince 
your judgment and conscience and satisfy your reason as to 
the guilt of the accused. 


A reasonable doubt is not a doubt suggested by the in- 
genuity of counsel, or by your own ingenuity not legitimately 
warranted by the testimony or the lack thereof; nor is it one 
born of a merciful inclination or disposition to permit a defend- 
ant to escape the penalty of the law; nor is it one prompted 
by sympathy for him or anyone connected with him. 


(Emphasis added.) 


Five months after the trial of this defendant, the Supreme 
Court of the United States held in Cage that the following 
instruction violated the Due Process Clause of the Fourteenth 
Amendment: 


If you entertain a reasonable doubt as to any fact or element 
necessary to constitute the defendant’s guilt, it is your duty 
to give him the benefit of that doubt and return a verdict 
of not guilty. Even where the evidence demonstrates a prob- 
ability of guilt, if it does not establish such guilt beyond a 
reasonable doubt, you must acquit the accused. This doubt, 
however, must be a reasonable one; that is one that is founded 
upon a real tangible substantial basis and not upon mere caprice 
and conjecture. Jt must be such doubt as would give rise 
to a grave uncertainty, raised in your mind by reasons of 
the unsatisfactory character of the evidence or lack thereof. 
A reasonable doubt is not a mere possible doubt. Jt ts an 
actual substantial doubt. It is a doubt that a reasonable man 
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can seriously entertain. What is required is not an absolute 
or mathematical certainty, but a moral certainty. 


498 U.S. at ---, 112 L. Ed. 2d at 341-42 (emphasis placed by the 
Court). The Supreme Court reviewed the instruction given in Cage 
as a whole and focused on the combination of terms used there 
in holding the instruction unconstitutional. The Court stated: 


The charge did at one point instruct that to convict, guilt 
must be found beyond a reasonable doubt; but it then equated 
a reasonable doubt with a “grave uncertainty” and an “actual 
substantial doubt,” and stated that what was required was 
a “moral certainty” that the defendant was guilty. It is plain 
to us that the words “substantial” and “grave,” as they are 
commonly understood, suggest a higher degree of doubt than 
is required for acquittal under the reasonable doubt standard. 
When these statements are then considered with the reference 
to “moral certainty,” rather than evidentiary certainty, it 
becomes clear that a reasonable juror could have interpreted 
the instruction to allow a finding of guilt based on a degree 
of proof below that required by the Due Process Clause. 


Id. at ---, 112 L. Ed. 2d at 342. 


Relying on Cage, the defendant contends that the instruction 
given by the trial court in the present case was contrary to the 
requirement of proof “beyond a reasonable doubt” embodied 
in the Due Process Clause. In re Winship, 397 U.S. 358, 25 
L. Ed. 2d 368 (1970). We addressed this same issue recently in 
State v. Hudson, 331 N.C. 122, 415 S.B.2d 732 (1992). In that case, 
the defendant also argued that the trial court’s instruction on 
reasonable doubt violated Cage. The trial court in its instruction 
in Hudson used the term “substantial misgiving,” but did not equate 
reasonable doubt with a “moral certainty.” Jd. at 141, 415 S.E.2d 
at 742. Because the trial court in Hudson did not use the combina- 
tion of terms condemned in Cage and, thus, could not have misled 
the jury, we concluded that the instruction there was not error. 
Id. at 142-48, 415 S.E.2d at 742-43. However, in the case at bar, 
the use of the terms “substantial misgiving” and “moral certainty” 
in combination in the trial court’s reasonable doubt instruction 
violated the requirements of the Due Process Clause as interpreted 
by the Supreme Court in Cage. 
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The trial court in the present case in instructing on reasonable 
doubt used a combination of terms that was nearly identical to 
the combination condemned in Cage. The trial court equated 
reasonable doubt with a “substantial misgiving” which, while not 
identical to the “substantial doubt” or “grave uncertainty” language 
condemned in Cage, conveyed a nearly identical meaning. More 
importantly, the trial court in the present case joined its definition 
of a reasonable doubt as an “honest, substantial misgiving” with 
a requirement that to convict the jury must be convinced to a 
“moral certainty,” rather than to evidentiary certainty. The trial 
court stated the “moral certainty” test two separate times in the 
instruction. While the instruction given here was not identical to 
the instruction held unconstitutional in Cage, the trial court used 
a combination of terms so similar to the combination disapproved 
in Cage that there is a “reasonable likelihood” that the jury applied 
the challenged instruction in a way that violated the Due Process 
Clause. See Estelle v. McGuire, 502 U.S. ---, ---, n.4, 116 
L. Ed. 2d 385, 399 n.4 (1991) (disapproving the language describing 
the standard of review set forth in Cage and Yates v. Evatt, 500 
U.S. ---, 114 L. Ed. 2d 482 (1991), in terms of how reasonable 
jurors could or would have understood the trial court's instructions, 
and reasserting the standard of review set forth in Boyde v. Caltfor- 
nia, 494 U.S. 370, 380, 108 L. Ed. 2d 316, 329 (1990) (“[W]hether 
there is a reasonable likelihood that the jury has applied the chal- 
lenged instruction in a way” that violated the Constitution) ). Our 
opinion in State v. Williams, 308 N.C. 47, 301 S.E.2d 335, cert. 
denied, 464 U.S. 865, 78 L. Ed. 2d 177 (1983), supports no different 
conclusion, as this question was not before us in that case. 


Having determined that the trial court's instruction gave rise 
to error under the Constitution of the United States, we next 
must determine whether the State has met its burden of showing 
that the error was harmless beyond a reasonable doubt. N.C.G.S. 
§ 15A-1443(b) (1988). The evidence presented by the State tending 
to show the defendant’s guilt, while strong, was circumstantial. 
The defendant’s evidence tended to show an alibi. There was neither 
a confession by the defendant nor a witness to the murder. Based 
on this evidence, we conclude that the State has failed to show 
that the constitutional error in this case was harmiess beyond 
a reasonable doubt. Therefore, under the binding authority of the 
Cage decision, this Court is required to hold that the defendant 
is entitled to a new trial on the charges against him. 
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New trial. 


Justice FRYE concurring in result. 


I agree with Justice Mitchell’s opinion insofar as it holds that 
the evidence was sufficient to support the verdicts. I also agree 
that defendant must have a new trial, although I do so for an 
entirely different reason: the exclusion of a potential juror because 
of his national origin in violation of Article I, Section 26 of the 
North Carolina Constitution. 


While questioning potential jurors, the prosecutor discovered 
that venireperson Benson Sesay, a black junior high school science 
teacher, was originally from Africa. The prosecutor subsequently 
excused Mr. Sesay as a juror in defendant’s trial. Pursuant to 
Batson v. Kentucky, 476 U.S. 79, 90 L. Ed. 2d 69 (1986), defendant's 
attorney requested that the prosecutor state for the record his 
grounds for excusing Mr. Sesay. The prosecutor stated: 


Two grounds, Your Honor. First is the potential juror was 
a teacher, and we as a team will look to strike teachers unless 
we can find a reason to keep them. We have kept one teacher. 
We found reason to keep her, Ms. Beasley, because she is 
about the same age as the victim, she went to UNCC, and 
we feel that she will associate with the victim. The fact that 
Mr. Sesay is a teacher is a reason for us to strike him unless 
we can find a reason to keep him. The fact that he is not 
from this country is also another reason. I have had experiences 
where, because of the upbringings in other countries, people 
are influenced in the way they look at the law in this country. 
For these two reasons, the State exercises a challenge. 


Defendant’s attorney then objected to Mr. Sesay’s excusal “under 
these circumstances.” The trial court denied the objection. 


Defendant argues on appeal that the excusal of Mr. Sesay 
violated the Equal Protection Clause of the Fourteenth Amend- 
ment, see Batson, 476 U.S. 79, 90 L. Ed. 2d 69, and Article I, 
Section 26 of the North Carolina Constitution. I agree with defend- 
ant that Mr. Sesay’s excusal violated our State Constitution. 


——- 


1. Defendant also argues that the excusal of another venireperson, Adabishi 
Amusan, violated the United States and North Carolina Constitutions for the same 
reason as the excusal of Mr. Sesay. Mr. Amusan, originally from Nigeria, was 
excused by the prosecutor because of his ambivalence toward the death penalty 
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Because I decide this case on state constitutional grounds, I do 
not express an opinion as to whether Mr. Sesay’s excusal from 
jury service in this case also violated the United States Constitution. 


Article I, Section 26 states that ‘{nJo person shall be excluded 
from jury service on account of sex, race, color, religion, or national 
origin.” In State v. Cofield, 320 N.C. 297, 357 S.E.2d 622 (1987), 
a case involving racial discrimination in the selection of a grand 
jury foreman, we explained in detail the purposes served by Article 
I, Section 26. Writing for the Court, Chief Justice Exum said: 


Article I, section 26 does more than protect individuals 
from unequal treatment. The people of North Carolina have 
declared in this provision that they will not tolerate the corrup- 
tion of their juries by racism, sexism and similar forms of 
irrational prejudice. They have recognized that the judicial 
system of a democratic society must operate evenhandedly 
if it is to command the respect and support of those subject 
to its jurisdiction. It must also be perceived to operate 
evenhandedly .... 


... The effect of racial discrimination on the outcome 
of the proceedings is immaterial. Our state constitutional 
guarantees against racial discrimination in jury service are 
intended to protect values other than the reliability of the 
outcome of the proceedings. Central to these protections, as 
we have already noted, is the perception of evenhandedness 
in the administration of justice. Article I, section 26 in par- 
ticular is intended to protect the integrity of the judicial system, 
not just the reliability of the conviction obtained in a particular 
case. The question, therefore, is not whether discrimination 
in the forernan selection process affected the outcome of the 
grand jury proceedings; rather, the question is whether there 
was racial discrimination in the selection of this officer at all. 


Id. at 302-04, 357 S.E.2d at 625-26 (footnote omitted). Similarly, 
the question in this case is not whether discrimination in the jury 
selection process affected the outcome of defendant’s trial; rather, 

















and because he “came from Nigeria, and not being familiar— possibly imposing 
his laws and customs of that country in this country and in this trial.” Because 
I conclude that the excusal of Mr. Sesay violated our State Constitution, it is 
not necessary to consider the excusal of Mr. Amusan. 
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the question is whether there was discrimination on the basis of 
national origin in the excusal of a potential juror. 


The prosecutor stated for the record that one of the reasons 
he was excusing Mr. Sesay was “the fact that he is not from 
this country.” He explained that it was his experience that “because 
of their upbringings in other countries, people are influenced in 
the way they look at the law in this country.” Certainly, a potential 
juror can be excused from jury service if he or she is unable 
to understand and follow the law as explained by the trial court. 
See N.C.G.S. § 9-15(a) (1986) (prospective jurors may be asked ques- 
tions to determine their “fitness and competency .. . to serve 
as a juror’). In this case, however, there was no evidence that 
Mr. Sesay, because of his African heritage or for any other reason, 
would be unable to understand and follow the law of this state 
and country. A review of the record indicates that Mr. Sesay was 
not asked in which African country he was born, how long he 
had lived in that African country, how long he had lived in the 
United States, or whether his “upbringing” in that other country 
would influence the way he looked at the law in this country. 
To the contrary, in response to questioning from the prosecutor, 
Mr. Sesay said he could follow the law of North Carolina as it 
related to the death penalty. Based on the record, the prosecutor's 
suggestion that Mr. Sesay’s upbringing would influence his under- 
standing of North Carolina law was completely without foundation. 
To allow Mr. Sesay’s removal on the facts of this case would mean 
that any person born in another country could be prevented from 
serving on any jury in this state, regardless of his or her under- 
standing of our judicial system. 


The fact that the prosecutor gave two reasons for excusing 
Mr. Sesay, one of which was facially nondiscriminatory, does not 
change the result in this case. As noted above, Article I, Section 
26 is intended “to protect the integrity of the judicial system, 
not just the reliability of the conviction obtained in a particular 
case.” Cofteld, 320 N.C. at 304, 357 S.E.2d at 626. Accordingly, 
it is imperative that the judicial system “also be perceived to 
operate evenhandedly.” Id. at 302, 357 S.E.2d at 625. To allow 
an ostensibly valid reason for excusing a potential juror to “cancel 
out” a patently discriminatory and unconstitutional reason would 
render Article I, Section 26 an empty vessel. At the very least, 
in this case, the prosecutor’s facially nondiscriminatory reason does 
not eliminate the perception that a potential juror was not allowed 
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to serve because he “is not from this country.” As we said in 
Cofield, “[e]xclusion of a racial group from jury service... entangles 
the courts in a web of prejudice and stigmatization.” Jd. at 303, 
357 S.E.2d at 625; see also id. at 310, 357 S.E.2d at 630 (Mitchell, 
J., concurring in result) (“[T]he intent of the people of North Carolina 
[in enacting Article I, Section 26] was to guarantee absolutely unto 
themselves that in all cases their system of justice would be free 
of both the reality and the appearance of racism, sexism and other 
forms of discrimination in these twilight years of the Twentieth 
Century.”). 


Finally, the fact that defendant is American does not prevent 
him from objecting to the exclusion of Mr. Sesay on the basis 
of Mr. Sesay’s national origin. In State v. Moore, 329 N.C. 245, 
404 S.E.2d 845 (1991), we held that a black defendant had standing 
to object to the removal of a white grand jury foreman. “The 
issue,’ we said, “is whether he was selected in a racially 
discriminatory manner. We conclude that defendant had standing 
to raise this issue... .” Id. at 247-48, 404 S.E.2d at 847 (footnote 
omitted); cf. Powers v. Ohio, 499 U.S. ---, 118 L. Ed. 2d 411 (1991) 
(Supreme Court, interpreting Fourteenth Amendment, held that 
a white defendant had standing to object to the removal of a black 
venireperson). 


Having found error under Article I, Section 26 of the North 
Carolina Constitution, it is unnecessary to engage in harmless error 
analysis. Moore, 329 N.C. at 248, 404 S.E.2d at 848 (‘{V]iolations 
of article I, section 26 involve more than the reliability of the 
result of the proceedings. The integrity of the judicial system is 
at issue, and a harmless error analysis under these circumstances 
is inapposite.”). Defendant must therefore receive a new trial. 


For these reasons, and not those stated in Justice Mitchell's 
opinion, I vote to remand this case for a new trial. 


Chief Justice EXUM and Justice WHICHARD join in this con- 
curring opinion. 


Justice MEYER dissenting. 


I dissent from the result reached by the plurality regarding 
the instruction on reasonable doubt tendered by the trial court 
in the instant case. It is a fundamental tenet of our procedural 
law that a party must object to an allegedly improper jury instruc- 
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tion if the party is to preserve the objection for appellate review. 
Appellate Rule 10(b\2) states this in explicit terms: “A party may 
not assign as error any portion of the jury charge or omission 
therefrom unless he objects thereto before the jury retires to con- 
sider its verdict, stating distinctly that to which he objects and 
the grounds of his objection... .” N.C. R. App. P. 10(b)(2). Here, 
as noted in the main opinion, it is apparent that defense counsel 
made a written request to the court that the pattern jury instruc- 
tion on reasonable doubt be used. Nowhere in the record does 
there appear any indication that the court denied this request. 
However, at the charge conference, the following colloquy occurred: 


THE COURT: .... Now, as to reasonable doubt, I will 
give a definition of reasonable doubt from State vs. Williams 
in 808 North Carolina Reporter. There are two Williams cases, 
but I will be glad to show it to you if you'll approach the bench. 


(Conference at the Bench) 


THE CouRT: Anything else, gentlemen, as far as the 
precharge conference or requested instructions? 


MR. WOLFE: Nothing from the State, Your Honor. 
Mr. HOWERTON: No, sir. 


As is apparent from the above discussion, defense counsel related 
that he had no objection to the court’s announced intention to 
use the Williams instruction, rather than the pattern jury instruc- 
tion. Therefore, defendant’s assignment of error in this regard should 
be deemed waived, and a “plain error” analysis should prevail. 


Attempting to reconcile this glaring reality, the main opinion 
argues that somehow defendant here complied with Rule 10(b)(2) 
and does so on the basis of our opinions in State v. Smith, 311 
N.C. 287, 290, 316 S.E.2d 73, 75 (1984), and State v. Pakulski, 319 
N.C. 562, 575, 356 S.E.2d 319, 327 (1987). Smith is clearly not ap- 
posite because Smith dealt with a failure to object, whereas here, 
we have an affirmative waiver by an announcement that defendant 
had no objection to the use of the Williams instruction. Pakulski 
is similarly inapposite. In Pakulski, the defendants argued that 
the trial court erred in failing to give a requested instruction on 
prior inconsistent statements of a witness. During the instruction 
conference, defense counsel asked the court to give the pattern 
jury instruction on prior inconsistent statements. The trial judge 
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then stated, “If I overlook that, call it to my attention. I don’t 
think I will.” Jd. at 574, 356 S.E.2d at 327. Nevertheless, the court 
failed to provide the requested instruction; apparently, no objection 
was thereafter made by the defendant. Jd. at 574-75, 356 S.E.2d 
at 327. The instant case presents a tar different factual background. 
Here, as noted above, after announcing its intent to provide the 
Williams reasonable doubt instruction the trial court expressly 
asked counsel whether they took issue with the Willzams instruc- 
tion. This inquiry was answered in the negative by defense counsel. 
Under the circumstances, defendant’s failure to object when 
presented with an opportunity to do so amounted to a waiver 
of this potential assignment of error. Therefore, defendant’s argu- 
ment should be addressed in terms of “plain error” analysis. 


In deciding whether an assignment of error amounts to “plain 
error,” we have traditionally employed an exacting standard. 


‘[T]he plain error rule ... is always to be applied cautiously 
and only in the exceptional case where, after reviewing the 
entire record, it can be said the claimed error is ‘fundamental 
error, something so basic, so prejudicial, so lacking in its 
elements that justice cannot have been done,’ or ‘where [the 
error] is grave error which amounts to a denial of a fundamen- 
tal right of the accused,’ or the error has ‘ “resulted in a miscar- 
riage of justice or in the denial to appellant of a fair trial” ’ 
or where the error is such as to ‘seriously affect the fairness, 
integrity or public reputation of judicial proceedings’ or where 
it can be fairly said ‘the instructional mistake had a probable 
impact on the jury’s finding that the defendant was guilty.’ ” 


State v. Odom, 307 N.C. 655, 660, 300 S.E.2d 375, 378 (1983) (quoting 
United States v. McCaskill, 676 F.2d 995, 1002 (4th Cir. 1982) (foot- 
notes omitted) ). Before deciding that an error by the trial court 
amounts to “plain error,” the reviewing court must be convinced 
that absent the error, the jury probably would have reached a 
different verdict. State v. Walker, 316 N.C. 338, 39, 340 S.E.2d 
80, 83 (1986). “In other words, the appellate court must determine 
that the error in question ‘tilted the scales’ and caused the jury 
to convict the defendant.” Id. (citing State v. Black, 308 N.C. 736, 
741, 303 S.E.2d 804, 807 (1983)). In the case sub judice, a review 
of the whole record reveals that the reasonable doubt instruction 
did not amount to plain error. As noted in the main opinion, there 
was “substantial evidence to support findings that the defendant 
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killed the victim with premeditation and deliberation and that he 
killed her during the course of one of the underlying felonies.” 
The existence of defendant’s fingerprint on the victim’s glasses, 
defendant’s presence in the parking lot shortly before the murder, 
the presence in the victim’s apartment of pubic hairs consistent 
with that of defendant, and the location of the murder weapon 
near the defendant’s residence made any error in the court’s in- 
struction pale in significance. In the face of this overwhelming 
evidence, so characterized and exhaustively set out in the main 
opinion, defendant is unable to show that the instruction had a 
“probable impact” on the jury’s verdict. 


Moreover, assuming arguendo that defendant did not waive 
his objection in this regard, Cage does not dictate that we find 
reversible error in the instant case. In Cage, the Supreme Court 
found error in the Louisiana trial court’s reasonable doubt instruc- 
tion, stating: 


The charge did at one point instruct that to convict, guilt 
must be found beyond a reasonable doubt; but it then equated 
a reasonable doubt with a “grave uncertainty” and an “actual 
substantial doubt,” and stated that what was required was 
a “moral certainty” that the defendant was guilty. It is plain 
to us that the words “substantial” and “grave,” as they are 
commonly understood, suggest a higher degree of doubt than 
is required for acquittal under the reasonable doubt standard. 
When those statements are then considered with the reference 
to “moral certainty,” rather than evidentiary certainty, it 
becomes clear that a reasonable juror could have interpreted 
the instruction to allow a finding of guilt based on a degree 
of proof below that required by the Due Process Clause. 


Cage v. Louisiana, --- U.S. ---, ---, 112 L. Ed. 2d 339, 342 
(1990). 


Only recently, in State v. Hudson, 331 N.C. 122, 415 S8.E.2d 
732 (1992), we had occasion to interpret the Court’s holding in 
Cage. In Hudson, we stated that Cage was to be read narrowly 
and emphasized that the Cage Court condemned a combination 
of three terms: “grave uncertainty,’ “actual substantial doubt,” 
and “moral certainty.” Id. at 142, 415 S.E.2d at 742. Therefore, 
because none of the terms condemned in Cage appeared in the 
Hudson instruction, we upheld the trial court’s instruction. Jd. at 
142-43, 415 S.E.2d at 742-43. 
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Notwithstanding our position in Hudson, the main opinion to- 
day finds unconstitutional the Williams reasonable doubt instruc- 
tion, an instruction that contains only one of the phrases found 
objectionable by the Court in Cage (“moral certainty”). Disavowing 
our express intent to give Cage a “narrow reading,’ the main 
opinion relates: “While the instruction given here was not identical 
to the instruction held unconstitutional in Cage, the trial court 
used a combination of terms so similar to the combination disap- 
proved in Cage that there is a ‘reasonable likelihood’ that the 
jury applied the challenged instruction in a way that violated the 
Due Process Clause.” In reading Cage broadly, the main opinion 
deviates from the clear dictate of our own prior case law as well 
as from that of virtually every other appellate court in the land 
that has considered the matter. See Gaskins v. McKellar, --- U.S. 
---, 114 L. Ed. 2d 728 (Stevens, J., concurring in denial of writ 
of certiorari and acknowledging that Cage is to be read narrowly 
and emphasizing the critical import of the “grave uncertainty” 
language), reh'g denied, --- U.S. ---, 115 L. Ed. 2d 1098 (1991); 
see also Ex parte White, 587 So. 2d 1236 (Ala. 1991) (finding per- 
missible an instruction that failed to equate reasonable doubt with 
“orave uncertainty” and “actual substantial doubt” and that did 
not require jury to find guilt to a “moral certainty”), cert. denied, 
--- U.S. ---, 117 L. Ed. 2d 142, reh’g denied, --- U.S. ---, 117 
L. Ed. 2d 665 (1992); Smith v. State, 588 So. 2d 561 (Ala. Crim. 
App. 1991) (finding no error in use of terms “actual and substantial 
doubt” and “moral certainty”); Adams v. State, 587 So. 2d 1265 
(Ala. Crim. App. 1991) (finding permissible use of terms “actual 
and substantial doubt” and “moral certainty”); Fells v. State, 587 
So. 2d 1061 (Ala. Crim. App. 1991) (finding use of term “moral 
certainty” to be proper); People v. Jennings, 53 Cal. 3d 334, 807 
P.2d 1009, 279 Cal. Rptr. 780 (same), cert. denied, --- US. ---, 
116 L. Ed. 2d 462 (1991); Bradford v. State, 261 Ga. 833, 412 S.E.2d 
534 (1992) (instruction permissible when court used only “moral 
and reasonable certainty”); Potts v. State, 261 Ga. 716, 410 S.E.2d 
89 (1991) (instruction permissible when court did not equate 
reasonable doubt with “grave uncertainty” or “actual substantial 
doubt”), cert. denied, 120 L. Ed. 2d 908 (1992); State v. Rhoades, 
121 Idaho 638, 822 P.2d 960, 977 (1991) (Johnson, J., concur- 
ring) (instruction permissible with “actual doubt”), petition for 
cert. filed, --- U.S. ---, --- L. Ed. 2d --- (No. 91-8010, filed 
20 April 1992); Commonwealth v. Beldotti, 409 Mass. 553, 567 
N.E.2d 1219 (1991) (instruction permissible with “moral certain- 
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ty” language); State v. Barnard, 820 S.W.2d 674 (Mo. Ct. App. 
1991) (instruction permissible where no Cage language used); State 
v. Morley, 239 Neb. 141, 474 N.W.2d 660 (1991) (instruction per- 
missible when “moral uncertainty” and “actual and substantial 
doubt” used); Lee v. State, 107 Nev. 507, 813 P.2d 1010 (1991) 
(instruction permissible with “actual and substantial doubt” lan- 
guage); Lord v. State, 107 Nev. 28, 806 P.2d 548 (1991) (same); 
State v. Gonzalez, 822 P.2d 1214 (Utah App. 1991) (instruction 
proper when contains none of the language condemned in 
Cage). 


Furthermore, and more specifically, I disagree with the main 
opinion’s assertion that the instruction here involved a “combina- 
tion of terms that was nearly identical to the combination con- 
demned in Cage” and that it was therefore improper. First, the 
majority concludes that the instruction here was improper because 
the term used here, “substantial misgiving,” is “nearly identical” 
to the “substantial doubt” and “grave uncertainty” language con- 
demned in Cage. Second, according to the main opinion, the trial 
court improperly joined its definition of reasonable doubt as an 
“actual substantial misgiving” with a requirement that to convict, 
the jury must be convinced to a “moral certainty.” 


As a threshold matter, the phrase, “honest, substantial misgiv- 
ing,” in itself, is not improper in a reasonable doubt instruction. 
This much we concluded in Hudson, 331 N.C. at 142-43, 415 S.E.2d 
at 742-43. The main opinion here, however, exhibits its skillful 
hand at semantic sleight-of-hand and concludes that the phrase 
“honest, substantial misgiving” is the equivalent of the “substantial 
doubt” and “grave uncertainty” language condemned in Cage. This 
conclusion is contrary to Hudson and can only be considered specious. 
Thus, the majority’s holding, at bottom, is that the use in a reasonable 
doubt instruction of the term “moral certainty” alone violates due 
process. This view is plainly contrary to our view that Cage is 
to be read narrowly, and given that there exists in the challenged 
instruction only one of the phrases condemned in Cage, it is highly 
unlikely that there is a “reasonable likelihood” that the jury applied 
the instruction in a manner violative of the Due Process Clause. 
Moreover, the main opinion’s holding is contrary to the well-settled 
principle that a definition of reasonable doubt does not require 
exactitude. See State v. Watson, 294 N.C. 159, 167, 240 S.E.2d 
440, 446 (1978). 
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As I read the opinions filed in this case, four votes do not 
exist to overrule Williams or to condemn its reasonable doubt 
instruction. Two members of the Court support the result of a 
new trial solely on the basis of a Cage violation, and three members 
solely on the basis of a Cofield violation. The majority vote in 
this case thus supports only the result reached in the main opinion 
and not its reasoning. The language in Williams that is condemned 
in the main opinion seems to have been preferred over the language 
of the pattern instructions by a number of our trial judges and, 
consequently, has been used frequently. We have no way of know- 
ing how many hundreds of cases in which the trial judge employed 
the Williams language are in the appeal pipeline. Given the lack 
of any precedential value of the main opinion, it will have no effect 
on those cases. 


In sum, I believe that the main opinion errs in its conclusion 
that the reasonable doubt instruction tendered by the trial court 
was unconstitutional. 


I do not join the concurring-in-result opinion of Justice Frye, 
as I perceive no Cofield error in this case. 


I respectfully dissent. 


Justice LAKE joins in this dissenting opinion. 


STATE OF NORTH CAROLINA v. STEVEN JAMES McAVOY 


No. 27A90 
(Filed 25 June 1992) 


1. Homicide § 242 (NCI4th)— first degree murder — sufficiency 
of evidence 
The evidence was sufficient for submission to the jury 
in a prosecution for first degree murder based on premedita- 
tion and deliberation where it was stipulated that defendant 
shot the victim and the victim died as a result of the gunshot 
wound to his head inflicted by defendant, and substantial 
evidence tended to show that, even though the victim could 
not reach the defendant behind a bar and held no weapon 
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himself, defendant responded to the victim's verbal taunts by 
pulling out a gun and shooting the victim in the head. 


Am Jur 2d, Homicide §§ 47, 52, 246. 


. Criminal Law § 692 (NCI4th)— jury’s request for written 


instructions — denial as matter of law—harmless error 


The trial court erred in ruling as a matter of law that 
it had no authority to grant the jury’s request during its 
deliberations for written instructions on the elements of first 
degree murder and the lesser ineluded offenses which had 
been submitted to the jury, but such error was harmless where 
the trial court orally repeated the requested instructions. 


Am Jur 2d, Homicide §§ 482-497; Trial §§ 633 et seq. 


Propriety and prejudicial effect of sending written in- 
structions with retiring jury in criminal case. 91 ALR3d 382. 


. Evidence and Witnesses §§ 765, 3172 (NCI4th)— opening door 


to testimony — corroborating testimony — inclusion of additional 
facts 

Defendant opened the door to testimony by a witness 
that defendant carried a gun at times outside the club where 
he worked when he testified that he carried his gun only 
in the club. Furthermore, a pretrial statement by the witness 
that defendant “carries a gun most of the time” was admissible 
to corroborate the witness’s trial testimony relating two specific 
instances when defendant carried the gun outside the club 
since this statement was consistent with and tended to 
strengthen and add credibility to her trial testimony. 


Am Jur 2d, Evidence §§ 267-269, 500. 


. Evidence and Witnesses § 2870 (NCI4th)— cross-examination 


of defendant — credibility 

The prosecutor's cross-examination of defendant as to 
whether he told a witness that he carried a gun because he 
hated black people and whether defendant left the club where 
he worked on one occasion to get his gun because narcotics 
agents were in the club was relevant and admissible on the 
issue of the credibility of defendant’s testimony that he carried 
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the gun out of a fear of robbery and only in the club. N.C.G.S. 
§ 8C-1, Rule 611(b). 


Am Jur 2d, Evidence §§ 267-269. 


. Evidence and Witnesses § 318 (NCI4th)— gun used in killing — 
possession as violation of law—cross-examination proper 


The trial court in a first degree murder case did not 
err in allowing the prosecutor to cross-examine defendant and 
the manager of the club where defendant worked as a bartender 
about defendant’s having the gun used in the killing on the 
premises of the club in violation of the law since evidence 
of the manner in which defendant possessed the gun at the 
time of the killing was relevant to establish facts surrounding 
the killing of the victirn by defendant and a proper subject 
of cross-examination. 


Am Jur 2d, Evidence § 251. 


. Homicide § 648 (NCI4th)— self-defense— place of business — 
insufficient evidence of assault by victim—instruction on no 
duty to retreat not required 

The trial court in a first degree murder prosecution did 
not err by failing to instruct the jury that a person attacked 
in his place of business has no duty to retreat and may use 
force in self-defense, including deadly force, when appropriate 
where the evidence was insufficient to show that the victim 
assaulted defendant while defendant was at his place of business. 
The evidence was insufficient to show an assault by the victim 
upon defendant where it tended to show only that defendant 
was working as a bartender at a club; after the victim and 
defendant exchanged words in the hallway of the club near 
the storage room, the two men returned to the room where 
the bar was located; defendant then went behind the bar, 
and the victim stood in front of the bar facing defendant; 
the victim shouted at defendant to shoot him or he was going 
to kill defendant; defendant drew a pistol from his belt and 
aimed it at the victim’s head; defendant and the victim con- 
tinued to yell at each other while defendant was pointing the 
gun at the victim’s head; and defendant testified that the vic- 
tim then reached back with his right hand toward his right 
hip to grab what defendant thought was a pistol, whereupon 
defendant shot the victim. 
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Am Jur 2d, Homicide §§ 139-142, 145-147, 169. 


Duty to retreat as condition of self-defense when attack 
occurs at office, or place of business or employment. 41 ALR3d 
984, 


7. Homicide § 588 (NCI4th)— self-defense—necessity for deadly 
force—honest but unreasonable belief— murder not reduced 
to manslaughter 


It would be incorrect for the trial court in a first degree 
murder prosecution to instruct the jury that an honest but 
unreasonable belief that deadly force was necessary will reduce 
murder to manslaughter. Such an instruction would conflict 
with a long line of cases which hold that the State’s disproof 
of the reasonable belief element of self-defense permits a con- 
viction for murder while the State’s disproof of only the nonex- 
cessive force element of self-defense results in manslaughter. 
To the extent that some prior cases may be read to require 
that a jury be instructed that it should return a verdict of 
manslaughter rather than murder if it finds that defendant 
killed the victim under an honest but unreasonable belief that 
deadly force was necessary, these cases are disapproved. 


Am Jur 2d, Homicide §§ 151-159. 


Modern status of rules as to burden and quantum of proof 
to show self-defense. 43 ALR3d 221. 


Justice MITCHELL dissenting. 
Justice WEBB joins in this dissenting opinion. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of life imprisonment entered by 
Davis, J., at the 25 September 1989 Criminal Session of Superior 
Court, GUILFORD County. Heard in the Supreme Court 11 February 
1991. 


Lacy H. Thornburg, Attorney General, by Jane P. Gray, Special 
Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appellant. 
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FRYE, Justice. 


Defendant was tried in a non-capital trial upon a true bill 
of indictment charging him with first-degree murder. The jury 
returned a verdict of guilty as charged, and the trial court sen- 
tenced defendant to a term of life imprisonment. We find no preju- 
dicial error in defendant's trial. 


The State's evidence tended to show that on the evening of 
7 September 1988, defendant was working as a bartender at the 
Winner’s Circle Club. Around 11:30 or 11:45 p.m., Gary Gray was 
in the club and told Annette Underwood and Michelle Williams 
that his wife and defendant were “seeing each other.” Gray said 
that he wanted to take photographs of his wife and the defendant 
to use as evidence in order to gain custody of the Grays’ children 
if he and his wife separated. 


When defendant went to a storage room behind the bar in 
the club to answer the telephone, Gray walked to a door between 
a hallway and the storage room, opened the door, and talked with 
defendant. The two men exchanged words, and defendant pushed 
Gray back into the hallway. Gray then went around to the front 
of the bar. As more words were exchanged between the two men, 
defendant pulled out a gun and aimed it at Gray’s head. There 
was conflicting testimony at trial as to what the two men said 
to each other and whether defendant pulled out his gun before 
or after Gray yelled at him. There was testimony that defendant 
pulled out his gun, and Gray slapped at it once as he stood on 
the ledge of the bar yelling, “Shoot me. Go ahead shoot me.” 


After Gray’s challenge, defendant shot Gray in the head. De- 
fendant then asked someone to call the police. Anita Hawkins testified 
that she then went to a telephone in the back of the club, but 
defendant followed her and told her that it did not work and to 
use the telephone outside. As she walked outside, Hawkins ob- 
served another patron calling the police on a pay telephone. She 
also testified that when she returned inside, defendant was using 
the same telephone that he had told her did not work. 


When the police arrived at approximately 11:50 p.m., defendant 
was on the telephone. The police arrested him. Officer Paul Rocco 
of the Greensboro Police Department testified that defendant was 
cooperative and told police where his gun was when they asked. 
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Officer Rocco also testified that he did not detect any odor of 
alcohol about the defendant. 


There was also evidence tending to show that Gray was a 
carpet installer and was wearing a leather holster containing an 
all-purpose knife. The knife contained a double-edged razor blade. 


Gray died on 12 September 1988. At trial, it was stipulated 
that the gunshot wound to the head, inflicted by defendant, caused 
Gray's death. It was also stipulated that the bullet removed from 
Gray’s body was fired from defendant’s pistol. 


Defendant testified in his own defense. According to defendant, 
Gray confronted him two weeks to a month before the shooting. 
On that occasion, Gray entered the club and accused defendant 
of going out with his wife, Carol Gray. Gray told defendant if 
he ever caught him going out with his wife, he would kill him. 


Defendant testified that on 7 September 1988, when he went 
to the storage room to answer the telephone, Gray told him that 
five people in the bar that night had said that defendant was 
going out with Carol. After defendant denied the accusation, Gray 
replied, “Well, I’m going to tell you right now, I’m going to kill 
you.” Gray reached for defendant's shirt, and defendant stepped 
away. As defendant stepped back from Gray, he noticed that Gray 
was carrying a weapon on his side. It looked like a pearl-handled 
pistol in a holster. Defendant further testified that as he stepped 
back into the club, Gray walked to the other side of the bar from 
defendant, leaned over the bar, and screamed at defendant more 
than once, “Shoot me or I’m going to kill you.” Defendant testified 
that he was not sure, but he might have told Gray, “Leave and 
I won't call the police.” After Gray shouted his first threat, defend- 
ant drew a pistol from his belt. Gray then reached back with his 
right hand toward his right hip to grab what defendant thought 
was a pistol. Defendant then shot Gray. 


Defendant testified that he shot Gray because he thought Gray 
was going to shoot him. Defendant said he intended only to hurt 
Gray, not kill him. 


Defendant testified that he told Anita Hawkins she could not 
use the telephone behind the bar because it would not reach 911 
(emergency assistance). Later he realized that it was 411 (directory 
assistance) that could not be reached on that telephone. He knew 
the telephone could be used for outgoing calls generally; he himself 
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made a call from the telephone to Robert Patavoni, the manager 
of the club, after the police arrived. 


Evidence also tended to show that Gray said something like 
“shoot me, MF. If you don’t shoot me, I'll shoot you.” According 
to one witness, defendant told Gray that 1f Gray would calm down 
and go home, defendant would not call the police. Gray then screamed, 
‘Shoot me, shoot me..., you MF or I'll kill you.” Defendant 
then shot Gray. 


Defendant first assigns as error the failure of the trial court 
to dismiss the charge of murder. Defendant argues that the evidence 
at trial was insufficient to support a conviction for first-degree 
murder, second-degree murder or voluntary manslaughter and that 
the trial court erred in instructing the jury to consider verdicts 
finding him guilty of any of those offenses. This assignment of 
error is without merit. 


In ruling on a motion to dismiss, the trial court must determine 
whether there is substantial evidence of each element of the offense 
charged, or any lesser offense, and that the defendant is the 
perpetrator. State v. Earnhardt, 307 N.C. 62, 296 S.E.2d 649 (1982). 


Substantial evidence is “such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion.” State 
v. Smith, 300 N.C. 71, 78-79, 265 S.E.2d 164, 169 (1980). The 
term “substantial evidence” simply means “that the evidence 
must be existing and real, not just seeming or imaginary.” 
State v. Powell, 299 N.C. 95, 99, 261 S.E.2d 114, 117 (1980). 


State v. Vause, 328 N.C. 231, 236, 400 S.E.2d 57, 61 (1991). Further, 
the trial court must consider the evidence in the light most favorable 
to the State, giving the State the benefit of every reasonable in- 
ference. Id. at 237, 400 S.E.2d at 61. If there is substantial evidence 
of each element of the offense charged, or any lesser included 
offenses, the trial court must deny the motion to dismiss as to 
those charges supported by substantial evidence and submit them 
to the jury for its consideration; the weight and credibility of such 
evidence is a question reserved for the jury. /d. at 236-37, 400 
S.E.2d at 61. 


Murder in the first degree is the unlawful killing of another 
human being with malice and with premeditation and deliberation. 
N.C.G.S. § 14-17; State v. Woodard, 324 N.C. 227, 230, 376 S.E.2d 
753, 755 (1989). The intentional use of a deadly weapon gives rise 
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to a presumption that the killing was unlawful and that it was 
done with malice. State v. Judge, 308 N.C. 658, 661, 303 S.E.2d 
817, 820 (1983). Premeditation is defined as thought beforehand 
for some length of time, however short. Jd. Deliberation means 
an intent to kill executed by the defendant in a cool state of blood, 
in furtherance of a fixed design for revenge or to accomplish an 
unlawful purpose and not under the influence of a violent pas- 
sion, suddenly aroused by lawful or just cause or legal provocation. 
Id. 


[1] The evidence taken in the light most favorable to the State 
in the present case tended to show that defendant acted with 
malice, premeditation and deliberation. It is undisputed that defend- 
ant shot Gray and that Gray died as a result of the gunshot wound 
to his head inflicted by defendant. Substantial evidence tended 
to show that even though Gray could not reach defendant behind 
the bar and held no weapon himself, defendant responded to Gray’s 
verbal taunts by pulling out a gun and shooting Gray in the forehead. 
Furthermore, substantial evidence tended to show that thereafter 
defendant made no effort to assist Gray. In fact, the jury reasonably 
could have found from the evidence presented that defendant 
prevented the person whom he had asked to call the police from 
doing so by telling her the telephone did not work, when in fact 
it did. Taken in the light most favorable to the State, such substan- 
tial evidence would permit, but not require, a jury to reasonably 
conclude that defendant did not believe it necessary to kill the 
deceased to save himself from death or great bodily harm and 
that the State had carried its burden of disproving self-defense. 
See State v. Bush, 307 N.C. 152, 297 S.E.2d 563 (1982). Further, 
such evidence would support, but not compel, a reasonable finding 
by the jury that the State had carried its burden in the present 
case of showing that the defendant did not act in the heat of 
passion suddenly aroused by just cause or legal provocation. Id. 
Taken in the light most favorable to the State, there was substan- 
tial evidence that defendant acted with malice, premeditation and 
deliberation. The trial court did not err in denying defendant's 
motion to dismiss at the conclusion of all of the evidence. 


[2] By his next assignment of error, defendant contends that the 
trial court erred by orally reinstructing the jury on the elements 
of murder in the first degree, murder in the second degree, volun- 
tary manslaughter, and self-defense after ruling that it could not 
provide those instructions in writing as requested by the jury. 
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We conclude that the trial court erred in its ruling but that the 
error was harmless. 


During its deliberations in this case, the jury asked the trial 
court for written instructions on the elements of first-degree murder 
and the lesser included offenses which had been submitted for 
the jury’s consideration. In denying the request, the trial court 
stated that it lacked the authority to give the jury written instruc- 
tions. Instead, the trial court orally repeated the requested instruc- 
tions. After the trial court did so, the jury foreman thanked the 
trial court, and the jury returned to the jury room. 


The trial court erred in ruling as a matter of law that it 
had no authority to give the jury written instructions. A trial 
court has inherent authority, in its discretion, to submit its instruc- 
tions on the law to the jury in writing. State v. Bass, 53 N.C. 
App. 40, 45, 280 S.E.2d 7, 10 (1981). When a trial! court fails to 
exercise its discretion in the erroneous belief that it has no discre- 
tion as to the question presented, there is error. Where the error 
is prejudicial to a party, that party is entitled to have the question 
reconsidered and passed upon as a discretionary matter. State v. 
Lang, 301 N.C. 508, 510, 272 S.E.2d 123, 125 (1980); see Henry 
v, Deen, 310 N.C. 75, 82, 310 S.E.2d 326, 331 (1984). In such cases, 
this Court may remand the case or take such other actions as 
the rights of the parties and applicable law may require. State 
v. McDowell, 310 N.C. 61, 74, 310 S.E.2d 301, 310 (1984). 


While the trial court’s ruling was erroneous in the present 
ease, it did not result in prejudice to the defendant. The trial 
court repeated the requested instructions in their entirety, thereby 
complying with the essence of the jury’s request. Defendant gives 
no reason, and we find none, why giving the requested instructions 
orally did not serve the same purpose as written instructions. Fur- 
thermore, it appears from the record that the instructions satisfied 
the jury’s request since it made no further inquiry; therefore, de- 
fendant has not carried his burden of showing that the trial court’s 
error was harmful. Because defendant has failed to show a reasonable 
possibility that the outcome at trial would have been different 
had the requested instructions been provided in writing rather 
than orally, we conclude that the tria] court’s error was harmless 
error. N.C.G.S. § 15A-1443(a) (1988). 


By another assignment of error, defendant contends the trial 
court abused its discretion in allowing the prosecutor to elicit cer- 
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tain evidence and then refer to it or use it in his final argument. 
During direct examination, defendant testified that the reason he 
bought the gun he used to kill the victim was his fear of a robbery 
at the club. He also denied carrying the gun anywhere but in 
the club. Thereafter, Michelle Williams was recalled and testified 
in rebuttal about two occasions when defendant had carried his 
gun unrelated to any fear of robbery. On one of those occasions, 
he carried the gun into a restaurant where he had gone with Williams. 


[3] Defendant first contends under this assignment of error that 
the trial court erred in allowing the prosecutor to introduce testimony 
concerning a pretrial statement given by Williams to Officer Ken 
Ventura. This testimony was offered and admitted as evidence 
in corroboration of the testimony given by Williams during presen- 
tation of the State’s case. The trial court gave a proper limiting 
instruction that evidence concerning the statement was admitted 
for purposes of corroboration only. The statement was then read 
without objection by defendant. In the statement, Williams said 
that defendant “carries a gun most of the time.” 


The trial court properly admitted evidence concerning defend- 
ant’s carrying a gun at times when he was not in the club, because 
defendant “opened the door” for this evidence when he testified 
that he carried his gun only in the club. Nevertheless, defendant 
contends that the trial court erred in allowing testimony concerning 
Williams’ pretrial statement to the effect that defendant carried 
a gun most of the time because Williams’ testimony at trial only 
related to specific instances when defendant had carried a gun. 
We do not agree. “In order to be corroborative and therefore prop- 
erly admissible, the prior statement of the witness need not merely 
relate to specific facts brought out in the witness’ testimony at 
trial, so long as the prior statement in fact tends to add weight 
or credibility to such testimony.” State v. Ramey, 318 N.C. 457, 
469, 349 S.E.2d 566, 573 (1986). Here, Williams’ prior statement, 
although including additional facts not referred to in her testimony, 
was consistent with and tended to strengthen and add credibility 
to her trial testimony that the defendant had carried a gun outside 
the bar; therefore, the statement was admissible as corroborative 
evidence. Id. at 470, 349 S.E.2d at 574. 


[4] Next, defendant contends in support of this assignment of 
error that the trial court erred in allowing the prosecutor to ask 
defendant during cross-examination whether, as Williams had 
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testified, defendant told Williams that he carried a gun because 
he hated black people. Defendant also contends the trial court 
erred in allowing the prosecutor to ask defendant during cross- 
examination whether, as Williams had testified, defendant left the 
club on one oceasion to get his gun because narcotics agents were 
in the club. Under N.C.G.S. § 8C-1, Rule 611(b), subject to certain 
exceptions not pertinent here, cross-examination of a witness as 
to any matter relevant to any issue in a case, including credibility, 
is proper. Hence, we conclude that this line of cross-examination 
was proper, as it was relevant to the issue of the credibility of 
defendant’s testimony that he carried the gun out of fear of robbery 
and only carried the gun in the club. 


[5] Defendant further contends in support of this assignment of 
error that the trial court erred in allowing the prosecutor to cross- 
examine him and Robert J. Patavoni, the manager of the club, 
about having the gun on the premises of the club in violation 
of law. Such cross-examination was proper if it related to any 
matter relevant to any issue in the case, N.C.G.S. § 8C-1, Rule 
611(b) (1988), and is not otherwise excludable. N.C.G.S. § 8C-1, Rule 
402 (1988). Evidence is “relevant” if it has “any tendency to make 
the existence of any fact that is of consequence to the determination 
of the action more probable or less probable than it would be 
without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1988). 


It is unlawful for “any person,’ with certain exceptions not 
pertinent here, to carry a gun into a business where alcohol is 
sold and consumed. N.C.G.S. § 14-269.3 (1986). Evidence that defend- 
ant carried the gun into the club in violation of criminal law was 
relevant to the manner in which he possessed the gun at the time 
of the killing in the present case and, thus, “of consequence to 
the determination of the action.” Therefore, it was “relevant 
evidence” tending to establish facts surrounding the killing of the 
victim by defendant and a proper subject to explore during cross- 
examination. Furthermore, the probative value of this evidence 
is not “substantially outweighed by the danger of unfair prejudice.” 
N.C.G.S. § 8C-1, Rule 403 (1988). The trial court did not err in 
admitting any of the evidence complained of under this assignment 
of error. 


In addition, defendant argues that the trial court erred in 
permitting the prosecutor to refer during his closing argument 
to the evidence complained of in this assignment of error. Since 
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we have concluded that the evidence complained of under this 
assignment of error was properly admitted, the prosecutor's 
arguments based upon that evidence were proper. We conclude 
that there was no error in admitting the evidence and allowing 
the prosecutor to refer to it in his closing argument. Accordingly, 
this assignment of error is without merit. 


[6] In another assignment of error, defendant contends that the 
trial court erred by failing to instruct the jury that a person at- 
tacked in his place of business has no duty to retreat and may 
use force in self-defense, including deadly force, when appropriate. 
The question at issue is whether the trial judge should have in- 
structed the jury in accord with the following pattern instruction: 


If the defendant was not the aggressor and he was [in 
his own home] [on his own premises] [at his place of business] 
he could stand his ground and repel force with force regardless 
of the character of the assault being made upon him. However, 
the defendant would not be excused if he used excessive force. 


N.C.P.I.—Crim. 308.10 (1983). 


It is to be noted that this instruction is to be used following 
the usual self-defense instructions where there is evidence raising 
the issue of retreat. The instruction is to be given if the evidence 
shows that the victim assaulted defendant while defendant was 
at his place of business. See State v. Benge, 272 N.C. 261, 158 
S.E.2d 70 (1967). 


In the instant case, there was no evidence of an assault by 
the victim upon the defendant at the time in question. After the 
two men exchanged words in the hallway near the storage room, 
defendant and the victim returned to the room where the bar 
was located. Defendant then went behind the bar, and the victim 
stood in front of it facing defendant. The parties at that time 
were separated by the serving bar in the establishment. The victim 
then shouted at defendant, “Shoot me or I’m going to kill you.” 
Defendant then drew a pistol from his belt and aimed it at the 
victim by pointing the gun at his head. Defendant and the victim 
continued to yell at each other while defendant was pointing the 
gun at the victim’s head. Defendant testified that the victim then 
reached back with his right hand towards his right hip to grab 
what defendant thought was a pistol, whereupon defendant shot 
the victim. 
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While this evidence may be sufficient to support an instruction 
on self-defense upon the theory that the defendant had a reasonable 
belief that it was necessary to kill the victim in order to protect 
himself from death or great bodily harm, it does not support a 
finding that the deceased made an assault upon the defendant. 
An assault is a show of violence causing a reasonable apprehension 
of immediate bodily harm, an intentional offer or attempt by force 
or violence to do injury to the person of another. See State v. 
Thompson, 27 N.C. App. 576, 219 S.E.2d 566 (1975), disc. rev. denied, 
289 N.C. 141, 220 S.E.2d 800 (1976). The only assault being commit- 
ted at the time of the shooting was by the defendant upon the 
victim by pointing the gun at the victim’s head. N.C.G.S. § 14-34 
(1986). Therefore, the judge was not required to give the instruction 
concerning the duty of one to retreat when assaulted in his own 
place of business. The judge gave proper instructions on self-defense 
based upon the evidence in this case. The jury heard the self- 
defense testimony and the court's instruction, but found that de- 
fendant could not avail himself of this defense. Thus, we find no 
error in this assignment of error. 


[7] Under his next assignment of error, defendant contends that 
the trial court erred by giving the jury conflicting instructions 
on self-defense. The principles regarding the law of self-defense 
are well established. The elements which constitute perfect self- 
defense are: 


(1) it appeared to defendant and he believed it to be necessary 
to kill the deceased in order to save himself from death or 
great bodily harm; and 


(2) defendant’s belief was reasonable in that the circumstances 
as they appeared to him at that time were sufficient to create 
such a belief in the mind of a person of ordinary firmness; and 


(3) defendant was not the aggressor in bringing on the affray, 
i.e., he did not aggressively and willingly enter into the fight 
without legal excuse or provocation; and 


(4) defendant did not use excessive force, i.e., did not use more 
force than was necessary or reasonably appeared to him to 
be necessary under the circumstances to protect himself from 
death or great bodily harm. 


State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981). 
Under the law of perfect self-defense, a defendant is excused 
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altogether if, at the time of the killing, all of the above four elements 
existed. Jd. On the other hand, under the law of imperfect self- 
defense, if the first two elements existed at the time of the killing, 
but defendant, although without murderous intent, was the ag- 
gressor in bringing on the affray or used excessive force, defendant 
is guilty at least of voluntary manslaughter. /d., 279 S.E.2d at 
973. Defendant concedes that the trial court instructed the jury 
in accordance with these principles, but argues that further instruc- 
tion was required. 


Defendant contends that there are two inconsistent lines of 
cases discussing the law of imperfect self-defense. The first line 
of cases recognizes an imperfect right of self-defense when both 
elements one and two of perfect self-defense are present, but either 
element three or four does not exist. Under these cases, if the 
State disproves either element one or two, the court is not required 
to give a charge on imperfect self-defense. See generally State 
v. Norman, 324 N.C. 253, 260, 378 S.E.2d 8, 12 (1989); State v. 
Mize, 316 N.C. 48, 53, 340 S.E.2d 4389, 442 (1986). 


In a second line of cases, defendant argues, this Court has 
treated elements two and four as being legally equivalent. Defend- 
ant calls our attention to four cases: State v. Jones, 299 N.C. 108, 
112, 261 S.E.2d 1, 8 (1980) (‘A defendant who honestly believes 
that he must use deadly force to repel an attack but whose belief 
is found by the jury to be unreasonable .. . has, by definition, 
used excessive force.”); State v. Clay, 297 N.C. 555, 563, 256 S.E.2d 
176, 182 (1979) (“Our decision says, in effect, that where the assault 
being made upon defendant is insufficient to give rise to a reasonable 
apprehension of death or great bodily harm, then the use of deadly 
force by defendant to protect himself from bodily injury or offen- 
sive physical contact is excessive force as a matter of law.”), over- 
ruled on other grounds by State v. Davis, 305 N.C. 400, 415, 290 
S.E.2d 574, 583 (1982); State v. Woods, 278 N.C. 210, 217, 179 
S.E.2d 358, 363 (1971) (“If defendant had reasonable grounds to 
believe that it was necessary to shoot [the victim] to save herself 
from death or great bodily harm, she did not use excessive force 
in shooting him.”); and State v. Thomas, 184 N.C. 757, 762, 114 
S.E. 834, 837 (1922) (‘{I]f the slayer acts from an honest belief 
that it is necessary to protect himself, and not from malice or 
revenge, even though he formed such conclusion hastily and without 
due care, and when the facts did not justify it, still, under such 
a case, although such belief on his part will not fully justify him, 
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it may go in mitigation of the crime, and reduce the homicide 
from murder to manslaughter.”), overruled on other grounds by 
State v. Young, 324 N.C. 489, 492, 380 S.E.2d 94, 96 (1989). 


Relying upon this second line of cases, defendant contends 
that the State’s proof of unreasonableness under element two and 
the State’s proof of excessiveness under element four should result 
in identical verdicts. He urges this Court to reconsider its decisions 
in the first line of cases and to adopt what he concludes is the 
reasoning of the second line of cases: “[T]he reduced culpability 
of a person who makes a sincere but unreasonable mistake about 
the need to kill in self-defense (i.e., of a person who uses excessive 
force) should result in a conviction for voluntary manslaughter, 
not murder.” 


The essence of defendant’s contention is this: 


If the jury finds that defendant killed the victim under an 
honest but unreasonable belief that killing the victim was 
necessary to protect the defendant from imminent death or 
great bodily harm, the use of deadly force was necessarily 
excessive (and thus not in perfect self-defense), but the sinceri- 
ty of defendant’s belief negates malice, an essential element 
of murder. Therefore, upon such a finding, defendant may be 
convicted of voluntary manslaughter but not murder. 


While this contention finds support in State v. Thomas, 184 N.C. 
757, 114 S.E. 834, and in the reasoning of this Court in State 
v. Jones, 299 N.C. 108, 261 S.E.2d 1, we find it to be contrary 
to the principles enunciated in a long line of well-reasoned decisions 
of this Court defining the law of self-defense. E.g., State v. Mize, 
316 N.C. 48, 340 S.E.2d 439; State v. Bush, 307 N.C. 152, 297 
S.E.2d 563 (1982); State v. Norris, 303 N.C. 526, 279 S.E.2d 570; 
State v. Potter, 295 N.C. 126, 244 S.E.2d 397 (1978). Accordingly, 
we reject defendant’s contention. 


Defendant relies principally upon State v. Jones, 299 N.C. 103, 
261 S.E.2d 1. Jones was convicted of first-degree murder after 
shooting a man who had chased several people down the street 
and into Jones’ home. Jones shot the victim while the victim was 
on the porch after the victim had torn the lock off the screen 
door and after Jones’ brother struck the victim with a shovel. 
The Court of Appeals found no error in the trial. State v. Jones, 
41 N.C. App. 465, 255 S.E.2d 232 (1979). Judge (now Justice) Webb 
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dissented on the grounds that defendant was entitled to a charge 
on the defense of home and acting out of the heat of passion. 
Id. at 472, 255 S.E.2d at 237 (Webb, J., dissenting). The Court 
of Appeals was unanimous in rejecting defendant’s contention that 
if he had an “honest and actual belief” that the killing was necessary 
in order to prevent great bodily harm or death to his brother, 
that would be sufficient to rebut the presumption of malice. Jd. 
at 471, 255 S.E.2d at 237. Noting that the rule argued for by 
defendant had: never been the law of North Carolina, the court 
continued: 


In order for the killing of another to be excused on the basis 
of defense of a family member, the defendant must have had 
a reasonable belief that the killing was necessary to prevent 
the death or serious injury of the family member. 


Id. (citation omitted). On appeal, the Supreme Court held that the 
trial judge erred in refusing to instruct the jury on defendant's 
right to defend his home from an attempted forceful entry by 
the victim and by refusing to instruct on voluntary manslaughter 
by reason of a killing committed in the heat of passion. Jones, 
299 N.C. at 118, 261 S.E.2d at 8. This Court continued: 


Defendant is entitled to an instruction on voluntary 
manslaughter due to the use of excessive force while otherwise 
acting in defense of a family member and in defense of home 
or due to defendant’s being the aggressor. He is not entitled 
to an instruction on self-defense or voluntary manslaughter 
due to an honest but unreasonable belief in the necessity (real 
or apparent) to kill. 


Id. (Emphasis added.) We agree with this Court’s decision in Jones. 
However, in reaching its decision, the Court reasoned as follows: 


A defendant who honestly believes that he must use dead- 
ly foree to repel an attack but whose belief is found by the 
jury to be unreasonable under the surrounding facts and cir- 
cumstances, has by definition, used excessive force. This rule 
was made clear in State v. Clay, supra, where Justice [Branch] 
wrote: 


‘TW]here the assault being made upon defendant is insuffi- 
cient to give rise to a reasonable apprehension of death 
or great bodily harm, then the use of deadly force by 
defendant to protect himself from bodily injury or offen- 
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sive physical contact 1s excessive force as a matter of 
law.” State v. Clay, supra at 563, 256 S.E.2d at 182; see 
also, LaFave & Scott, Criminal Law § 53, pp. 392-94, 
§ 77, pp. 583-84 (1972). 


Thus, for all practical purposes, to state that one who, 
while acting in defense of a family member or in defense of 
home uses excessive force is guilty of voluntary manslaughter 
is but another way of stating that one who has an honest 
but unreasonable belief that it is necessary or apparently 
necessary to kill is guilty of voluntary manslaughter. 


Jones, 299 N.C. at 112, 261 S.E.2d at 8. We agree with the holding 
in Jones that the defendant was “not entitled to an instruction 
on self-defense or voluntary manslaughter due to an honest but 


unreasonable belief in the necessity ... to kill.” However, we 
do not adopt the Jones Court's reading of the language in Clay 
when it says that “for all practical purposes, . . . one who 


. . uses excessive force is guilty of voluntary manslaughter is 

. another way of stating that one who has an honest but 

unreasonable belief that it is necessary ... to kill is guilty of 

voluntary manslaughter.” The quoted language in Clay does not 

equate elements two and four. We conclude, therefore, that reliance 

by the Jones Court on the quoted sentence from Clay was 
misplaced. 


In Clay, defendant was charged with assault with a deadly 
weapon with intent to kill inflicting serious bodily injury and con- 
victed of assault with a deadly weapon inflicting serious injury. 
This Court held 1) that the trial judge correctly denied defendant's 
motion to suppress her inculpatory statements, and 2) the instruc- 
tions on self-defense were not prejudicial to defendant. Clay, 297 
N.C. at 566, 256 S.E.2d at 183. In writing for the Court, Justice 
(later Chief Justice) Branch said: 


Notwithstanding the language in [two earlier cases] we hold 
that a defendant may employ deadly force in self-defense only 
if it reasonably appears to be necessary to protect against 
death or great bodily harm. ... In so holding, we expressly 
reject defendant's contention, and any implication in our cases 
in support thereof, that a defendant would be justified by 
the principles of self-defense in employing deadly force to pro- 
tect against bodily injury or offensive physical contact. Our 
decision says, in effect, that where the assault being made 
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upon defendant is insufficient to give rise to a reasonable ap- 
prehension of death or great bodily harm, then the use of 
deadly force by defendant to protect himself from bodily injury 
or offensive physical contact is excessive force as a matter 
of law. ... This decision precludes the use of deadly force 
to prevent bodily injury or offensive physical contact and in 
so doing recognizes the premium we place on human life. 
However, it does not preclude the use of deadly force where 
such force reasonably appears to be necessary to prevent death 
or great bodily harm. 


Id. at 563-64, 256 S.E.2d at 182. 


We conclude that defendant’s reliance upon Clay is misplaced. 
Clay speaks to the use of deadly force in response to other force — 
whether the other force is sufficient to create a reasonable ap- 
prehension that deadly rather than non-deadly force is required 
on the part of the defendant to protect himself [or his family or 
home]. It does not speak to “an honest but unreasonable” belief; 
nor does it attempt to equate elements two and four of the prin- 
ciples of self-defense. 


In State v. Woods, 278 N.C. 210, 179 S.E.2d 358, defendant 
was charged with first-degree murder and tried for second-degree 
murder. Defendant was convicted of voluntary manslaughter. A 
new trial was awarded for several assigned errors in the instruc- 
tions to the jury. Jd. at 217, 179 S.E.2d at 363. Chief Justice Sharp, 
writing for a unanimous Court, then said: 


However, we also deem it appropriate to call attention to cer- 
tain additional errors in the charge. 


In the mandate, the judge instructed the jurors to return 
a verdict of involuntary manslaughter in the event defendant 
satisfied them she shot [the victim] in the reasonable belief 
“that the shooting of the deceased was necessary in order 
to save herself from death or great bodily harm” but failed 
to satisfy them that the force she used was not excessive 
under the circumstances. Obviously this charge incorporates 
contradictions. If defendant had reasonable grounds to believe 
that it was necessary to shoot [the victim] to save herself 
from death or great bodily harm, she did not use excessive 
force in shooting him. Furthermore, when one who is fighting 
in self-defense uses excessive force he is guilty of voluntary 
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manslaughter. State v. Ramey, supra; State v. Cooper, 273 
N.C. 51, 159 S.E.2d 305. There was in this case no evidence 
which would have justified a verdict of involuntary 
manslaughter. 


Woods, 278 N.C. at 217-18, 179 S.E.2d at 3683. 


There was evidence in Woods tending to show that defendant 
shot twice in the direction of the victim, intending to scare him. 
Under these circumstances, the Court’s comment that defendant 
did not use excessive force in shooting the victim if she had 
reasonable grounds to believe that it was necessary to shoot him 
to save herself from death or great bodily harm seems to be correct. 
Thus, it would seem unnecessary in this fact situation, to give 
the fourth element of the self-defense instruction. However, this 
does not speak to defendant’s contention here that an honest but 
unreasonable belief that deadly force is necessary will reduce murder 
to manslaughter. 


State v. Thomas, 184 N.C. 757, 114 S.E. 834, while not entirely 
clear as to whether the suggested instructions should be given 
in defining the malice necessary to convict of murder or on what 
the State must disprove in reference to imperfect self-defense, 
may be read as supporting defendant’s contention that the jury 
should be instructed that an honest but unreasonable belief that 
deadly force is necessary will reduce murder to manslaughter. Never- 
theless, we conclude that such an instruction conflicts with the 
long line of cases which hold that the State’s disproof of element 
two permits a conviction of murder, while the State's disproof 
only of element four results in manslaughter. Therefore, to the 
extent that the four cases upon which defendant relies, 7.e., Jones, 
Clay, Woods, and Thomas, may be read to require that a jury 
be instructed that it should return a verdict of manslaughter rather 
than murder if it finds that defendant killed the victim under an 
honest but unreasonable belief that deadly force was necessary, 
these cases are disapproved. Based upon the foregoing, we conclude 
that defendant has not shown error in the trial judge’s instruction 
on imperfect self-defense. 


For the foregoing reasons, we find defendant's trial free of 
prejudicial error. 


No error. 
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Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


Justice MITCHELL dissenting. 


The defendant contends that the trial court erred by failing 
to instruct the jury that a person attacked in his place of business 
has no duty to retreat and may use force in self-defense, including 
deadly force, when appropriate. 


Ordinarily, when a person who is free from fault in bringing 
on a difficulty is attacked in his home or on his own premises, 
the law imposes on him no duty to retreat before he can 
justify his fighting in self-defense. The person is entitled to 
stand his ground, to repel force with force, and to increase 
his force to overcome the assault and to secure himself from 
harm. 


State v. Morgan, 315 N.C. 626, 642, 340 S.E.2d 84, 94 (1986) (quoting 
State v. McCray, 312 N.C. 519, 532, 324 S.E.2d 606, 615 (1985) ) 
(citation omitted). The defendant requested that the trial court 
instruct the jury with regard to self-defense. Substantial evidence 
in the present case tended to show that the defendant was free 
from fault and acted in self-defense to repel an attack made upon 
him on his business premises. Therefore, the trial court erred by 
failing to give an instruction negating any duty of the defendant 
to retreat under such circumstances. 


The majority errs in its view that “there was no evidence 
of an assault by the victim upon the defendant at the time in 
question.” Frankly, I find that view of the evidence to be incredible. 


In ruling on this assignment of error, the evidence must be 
viewed in the light most favorable to the defendant. State v. Baldwin, 
330 N.C. 446, 412 S.E.2d 31 (1992); State v. Webster, 324 N.C. 
385, 378 S8.E.2d 748 (1989). Taken in that light, the evidence tended 
to show that the defendant was the bartender at the Winner's 
Circle Club on 7 September 1988. Gary Gray was in the club at 
approximately 11:45 p.m. that evening, having been told previously 
that the defendant and Gray’s wife were “seeing each other.” When 
the defendant went to a storage room to answer the telephone, 
Gray followed him and told him that five people in the bar that 
night had said that the defendant was going out with Gray’s wife. 
When the defendant denied the accusation, Gray replied, “well, 
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I'm going to tell you right now, I'm going to kill you.” Gray reached 
for the defendant’s shirt, and the defendant stepped away from 
him. As the defendant stepped away from Gray, he noticed that 
Gray had what appeared to be a pearl-handled pistol in a holster 
on his belt. As the defendant stepped back into the club, Gray 
came to the other side of the bar from him, leaned over the har 
and screamed more than once, “shoot me or I’m going to kill you.” 
After Gray shouted his first threat at the bar, the defendant drew 
a pistol from his belt and pointed it at Gray. Gray, who was stand- 
ing on the ledge of the bar, slapped at the defendant's pistol once. 
Gray then reached back with his right hand toward his right hip 
to grab what appeared to be a pearl-handled pistol in the holster 
on his belt. The defendant then shot Gray. 


A jury could reasonably have found from such evidence that 
Gray had mounted the bar ledge, placing the defendant easily within 
his reach, and had attempted to slap the pistol from the defendant’s 
hand. That fact, coupled with the fact that Gray had just made 
several statements clearly indicating his intent to kill the defend- 
ant, had followed the defendant from the storage room to the bar, 
and was reaching for a weapon on his hip, would clearly support 
a reasonable finding that the defendant killed in response to an 
unprovoked and deadly attack by Gray. See, e.g., State v. Thornton, 
211 N.C. 413, 418, 190 S.E. 758, 761 (1937). Therefore, the trial 
court erred in failing to give an instruction negating the duty 
to retreat on one’s own business premises. 


As the issue does not arise under the Constitution of the 
United States, the burden of showing prejudice is upon the defend- 
ant. N.C.G.S. § 15A-1443(a) (1988). Such errors relating to rights 
that do not arise under the Constitution of the United States are 
prejudicial when there is a reasonable possibility that, had the 
error in question not been committed, a different result would 
have been reached at trial. State v. Gardner, 316 N.C. 605, 342 
S.E.2d 872 (1986). In the present case, the defendant has made 
the required showing of prejudice. 


Here, there was almost no variance between the State's ver- 
sion of the critical events and the defendant’s version of those 
events; the disputed factual and legal issues revolved around the 
question of the defendant’s state of mind at the time he killed 
the deceased. Taken in the light most favorable to the defendant, 
as it must be, the evidence at trial required an instruction that 
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if the jury found that the defendant was free from fault in bringing 
on the difficulty and was attacked on his own business premises 
by the deceased, the law imposed on the defendant no duty to 
retreat before repelling the assault with whatever force necessary 
to save himself from harm. Had such an instruction been given, 
there is a reasonable possibility that the jury would have found 
the defendant not guilty. Therefore, the defendant has carried his 
burden of showing that the trial court’s failure to instruct the 
jury in this regard was prejudicial, and the defendant is entitled 
to a new trial. Accordingly, I dissent from the decision of the majority. 


Justice WEBB joins in this dissenting opinion. 


STATE OF NORTH CAROLINA v. CLIFTON ALLEN WHITE 


No. 468A90 
(Filed 25 June 1992) 


1. Evidence and Witnesses § 345 (NCI4th)— prior sexual assault — 
admissible to show intent in burglary case—erroneous 
instruction 


In a prosecution for first degree kidnapping, first degree 
murder, second degree burglary, armed robbery, and larceny 
of an automobile, testimony by a witness concerning a sexual 
assault committed on her by defendant ten days before the 
crimes in question was relevant and admissible to support 
the prosecution's theory in the burglary case that defendant 
entered the victim’s home with the intent to commit first 
degree rape or first degree sexual offense where there were 
substantial similarities between the two alleged sexual assaults 
in that both the witness and the victim were young women 
in their late twenties whom defendant knew casually through 
friends; neither of the women had a previous sexual relation- 
ship with defendant; defendant went to the woman's home 
in each instance; defendant used a box cutter in his attack 
on the witness and a knife in his attack on the victim; defend- 
ant admitted that the victim performed fellatio upon him; and 
this was the same type of sexual activity that defendant alleged- 

_ ly forced the witness to commit. However, the jury should have 
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been instructed to disregard testimony about the prior sexual 
assault when the trial court refused to instruct the jury on 
second degree burglary on the basis of a sexual assault, and 
the court erred in giving the jury an instruction which may 
have led the jury to conclude erroneously that it could consider 
evidence of the prior sexual assault for the purpose of proving 
that defendant had the intent to commit any of the crimes 
with which he had been charged. 


Am Jur 2d, Evidence §§ 298-301, 363, 364, 366. 


. Evidence and Witnesses §§ 299, 887 (NCI4th)— prior sexual 
assault — triple hearsay — impeachment — prejudicial etfect out- 
weighing probative value 

In a prosecution for murder, kidnapping, armed robbery, 
larceny, and second degree burglary based on an intent to 
commit a sexual assault, a witness’s triple hearsay testimony 
during cross-examination by the State about a seventeen-year- 
old girl’s allegation that defendant had previously sexually 
assaulted her was not admissible for substantive purposes to 
prove that the sexual assault occurred or for impeachment 
purposes. Even assuming that the State’s cross-examination 
was relevant for impeachment purposes as tending to show 
that the witness was biased in favor of defendant and would 
not have believed anyone who made a claim of sexual assault 
against defendant, this testimony should have been excluded 
under Rule of Evidence 403 on the ground that its probative 
value was substantially outweighed by its danger of unfair 
prejudice to defendant where the jury was given no limiting 
instruction, and this testimony exacerbated the prejudicial ef- 
fect of other prior sexual assault evidence for which the jury 
was given defective instructions permitting its consideration 
for the purpose of proving intent for any of the crimes charged. 


Am Jur 2d, Evidence § 493. 


. Constitutional Law § 252 (NCI4th); Criminal Law § 109 
(NCI4th)— appointment of defense psychiatric experts —re- 
quiring reports to prosecutor — use of reports at sentencing — 
harmless error 

The trial court erred in requiring court-appointed defense 
psychiatric experts to prepare and submit to the prosecutor 
written reports of their evaluations of defendant as a condition 
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of their appointment where the court’s order was not limited 
to disclosure of results or reports intended to be introduced 
at trial or related to the testimony of an expert whom defend- 
ant intended to call as a witness at his trial. However, defend- 
ant was not prejudiced by this error where defendant relied 
at the sentencing hearing upon the results and reports of the 
mental examinations and tests conducted by the court-appointed 
experts, and consequently the State would have been entitled 
to pretrial discovery of these reports. N.C.G.S. § 15A-905(b). 


Am Jur 2d, Criminal Law § 67. 


4. Criminal Law § 109 (NCI4th)— discovery by State— mental 
examination reports—intent to use in guilt-innocence or sen- 
tencing phase 


Under N.C.G.S. § 15A-905(b), results or reports of mental 
examinations or tests conducted by defense experts are sub- 
ject to pretrial discovery by the State as long as such informa- 
tion or the experts are intended to be relied upon by the 
defendant at either the guilt-innocence or the sentencing phase 
of his trial. 


Am Jur 2d, Criminal Law § 67. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of death entered by Burroughs, J., 
at the 17 August 1990 Criminal Session of Superior Court, 
MECKLENBURG County, upon the jury's recommendation following 
its verdict finding defendant guilty of first-degree murder. Defend- 
ant’s motion to bypass the Court of Appeals as to additional convic- 
tions and sentences imposed thereon was allowed by this Court 
on 1 October 1991. Heard in the Supreme Court 11 March 1992. 


Lacy H. Thornburg, Attorney General, by Debra C. Graves, 
Assistant Attorney General, for the State. 


Thomas K. Maher for defendant-appellant. 


MEYER, Justice. 


Defendant was indicted for the first-degree kidnapping and 
first-degree murder of Kimberly Ewing as well as second-degree 
burglary, robbery with a dangerous weapon, and larceny of an 
automobile. Defendant was tried capitally and was found guilty 
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of first-degree murder on the theories of murder committed with 
premeditation and deliberation and murder perpetrated by lying 
in wait; the jury also found defendant guilty of first-degree kidnap- 
ping, second-degree burglary, robbery with a dangerous weapon, 
and felonious larceny of an automobile. Following a sentencing pro- 
ceeding conducted pursuant to N.C.G.S. § 15A-2000, the jury recom- 
mended a sentence of death for the first-degree murder conviction. 
In accordance with the jury's recommendation, the trial court sen- 
tenced defendant to death for the murder of Ewing and imposed 
consecutive sentences of imprisonment of forty years each for first- 
degree kidnapping, second-degree burglary, and robbery with a 
dangerous weapon, as well as a consecutive sentence of ten years’ 
imprisonment for felonious larceny of an automobile. 


The evidence presented at trial tended to show that defendant 
had known Ewing for two weeks before her death. They met through 
Wendy Gibson, Ewing’s roommate, whom defendant had met at 
a bar around the same time. Defendant and Gibson became friends, 
and defendant often visited Gibson at Ewing’s home. Ewing had 
seen defendant on three or four occasions during the two-week period. 


On the evening of Friday, 5 May 1989, defendant was visiting 
Gibson at Ewing’s home when Angela and Teddy Owens, friends 
of Ewing and Gibson, came to visit. They decided to go dancing, 
and Gibson unsuccessfully attempted to get off work. Defendant 
went with Ewing and the Owenses so that Ewing would have 
someone with whom to dance. While at a party late in the evening 
or early the next morning, Ewing became upset with defendant 
and accused him of giving some syringes to one of her friends 
who had a serious drug problem. 


Around 3:00 a.m., defendant left the party and went to visit 
Gibson at the Waffle House where she worked. He explained to 
her that he had gotten into an argument with Ewing over the 
syringes. About an hour later, Ewing came to the Waffle House. 
Defendant and Ewing again began arguing but eventually stopped. 
When Gibson completed her work shift at 7:00 a.m., the three 
then left and went back to Ewing’s house. Gibson and Ewing went 
to their respective bedrooms, and defendant slept on the couch. 


Upon awaking at 11:00 a.m., Ewing told defendant to leave. 
Gibson testified at trial that Ewing and defendant talked and that 
Gibson thought that the argument had been resolved. Defendant 
apparently stayed at the house until defendant, Gibson, and Ewing 
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left to go to a bar around 2:00 that afternoon. The three drank 
at several bars and returned to Ewing’s home at 8:00 that 
evening. 


Around 10:00 p.m., Ewing, Gibson, and defendant left the house 
in Ewing's car, with Ewing driving. At defendant’s request, Ewing 
left defendant at a convenience store about two miles from the 
house. Ewing then drove Gibson to work at the Waffle House. 
Ewing left the Waffle House for about ten minutes, then returned 
to eat dinner. Ewing stayed at the Waffle House until 11:30 p.m. 
or 12:00 midnight, when she left to go home. 


Sometime before 11:00 that evening, defendant took a taxi 
cab from the convenience store to the street where Ewing’s house 
was located. Defendant, who had been drinking, told the cab driver 
that his wife had left him and had taken everything and that she 
was not home but that he would wait for her to “kick her ass” 
and kill her. Defendant then told the cab driver that he would 
take her VCR and obtain some cocaine to pay him for the cab 
fare. The cab driver declined defendant’s offer and left. 


Around 11:00 a.m. the next morning, Gibson returned home 
to find the house in disarray. She walked into Ewing’s room where 
she found Ewing dead, naked and lying on the floor. Her head 
was covered in blood, and her hands were tied behind her back 
with an electrical cord. Ewing had been cut and stabbed in the 
neck and beaten over the head with a blunt object. Two brass 
fireplace tools lay on the floor above Ewing’s head. Her legs were 
spread apart, and blood and excrement covered her legs. One in- 
vestigating officer noticed a “white matter” around Ewing's vaginal 
area, and excrement was also found on Ewing’s bed. Several items, 
including Ewing’s car, a stereo, a television, a VCR, a microwave, 
and a paring knife, were missing from the house. The paring knife 
was later found, stained with blood matching Ewing’s blood type, 
in the vicinity of Ewing’s home. 


Earlier, around 5:00 a.m. that same morning, defendant drove 
Ewing’s car to a friend’s house. In the car, defendant had a 
microwave, a stereo, some clothing, and jewelry. He explained to 
his friends that he had broken up with his girlfriend and had 
taken some of her belongings. Defendant traded the microwave 
and VCR for some cocaine, which he smoked, then left driving 
Ewing's car. 


IN THE SUPREME COURT 609 


STATE v. WHITE 
[331 N.C. 604 (1992)] 


A few weeks after Ewing’s death, defendant was arrested 
in Florida for breaking or entering. He told an officer, “I got 
something to tell you that’s driving me crazy.” In a tape-recorded 
interview, defendant then told the officers that he “got drunk 

.. and got messed up on some drugs,” that he went to Ewing’s 
house to wait for her, and that he “jumped on her and... tied 
her hands behind her back and killed her.” Defendant explained 
that he did not know what caused him to kill her, that he was 
“stoned” and “mad” and that his “mind just snapped.” 


Defendant later gave another statement to two Charlotte police 
officers. Defendant told the officers that he was angry and went 
to Ewing’s house to “slap the girl,’ that the door was locked so 
he walked around the house and climbed in an open window. De- 
fendant stated: 


When she came in, I was standing in the living room and 
it startled her at first. And I grabbed her and... I started 
cussing her out. I... called her a sorry bitch for blaming 
everything on me, making me look like a fool in front of 
everybody and I was mad and drunk. And she kept telling 
me ... that she was sorry she done it and everything. 


Then she started playing with my chest and messing with 
me and picking with me and I guess trying to calm me down.... 


According to defendant, Ewing took her clothes off and performed 
fellatio. Defendant began thinking about their prior argument, 
became angry, and told Ewing, “[p]ut your hands behind your back,” 
“I’m just gonna tie your hands behind your back and beat your 
ass and I’m gonna leave.” Defendant stated that he then tied Ewing’s 
hands, got a shovel, and 


popped [Ewing] in the back of the head with it... . [T]here 
was a knife on the dresser and I grabbed her knife and I 
come down. | know I cut her. 


... I] hit her and I come back again... . [S]he rolled 
back over ... [a]Jnd when she did that’s when I stuck the 
knife in the back of her neck and she quit moving. 


Throughout the trial, defense counsel proceeded on the theory 
that defendant did not lie in wait or act with premeditation and 
deliberation in the killing. Defendant admitted killing Ewing but 


610 IN THE SUPREME COURT 


STATE v. WHITE 
[331 N.C. 604 (1992)] 


maintained that he did so “in a frenzy and a passion and in a 
drug induced, alcohol induced, kind of furry [sic]” that came about 
when an argument erupted between defendant and Ewing. Defend- 
ant testified that he had been on a “cocaine binge” for three or 
four days prior to the weekend of Ewing’s death and that he was 
“pretty wrecked” the night of the killing. He went to Ewing's 
house to make sure Ewing was not mad at him and to ask if 
he could sleep on her couch because he was drunk and did not 
think he could make it home. Defendant testified that he waited 
on the back porch for a period of time, then walked up a flight 
of stairs outside the house to Gibson’s room and opened the door 
with a key Gibson had given him. Once inside, he walked downstairs 
to the living area, sat on the couch listening to music, smoked 
some marijuana, and began thinking about the argument he had 
with Ewing. Defendant stated that he became angry and decided 
to get even with Ewing by taking her television. Defendant had 
moved the television to the floor when Ewing walked in, and the 
two began to argue. 


Defendant testified that he slapped Ewing, that they began 
hitting each other, and that he followed Ewing into her bedroom 
and they calmed down. According to defendant, Ewing changed 
into a robe and the two began talking. Defendant testified that 
Ewing performed fellatio, that they again talked, and that he killed 
Ewing when another argument erupted and Ewing swung and hit 
defendant in the head with a roller skate. Defendant testified, 
“And that’s when I grabbed the knife. The knife was sitting right 
there on the night stand. And I grabbed the knife and [| cut her.” 
Defendant stated that he did not know if he “passed out or 
. .. just blacked out or what,” but everything after that point 
was a “blur.” Defendant testified that he did not remember tying 
Ewing’s hands, hitting her with any object, or taking and disposing 
of Ewing’s belongings. 


I; 


Defendant assigns error to several rulings made by the trial 
court concerning evidence of prior bad acts allegedly committed 
by defendant. We agree with defendant that the trial court’s rulings 
with regard to this evidence were erroneous in two respects. 
Although neither of the trial court’s errors, when considered in 
isolation, might have been sufficiently prejudicial to warrant a new 
trial, we are of the opinion that cumulatively they are sufficiently 
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prejudicial that we are unable to say that defendant received a 
fair trial, and therefore a new trial is required. 


[1] Defendant first argues that the trial court erred in permitting 
Darlene Hamrick to testify for the State concerning a prior sexual 
assault allegedly committed by defendant. Following a voir dire, 
the trial court ruled that the evidence of the prior sexual assault 
of Hamrick was relevant and admissible under Rule 404(b) of the 
North Carolina Rules of Evidence to prove defendant’s motive or 
intent and that the evidence should not be excluded under Rule 
403 of the North Carolina Rules of Evidence. Thereupon, Hamrick 
testified that she was a neighbor of defendant’s sister and that 
ten days prior to Ewing’s death, Hamrick and Karen, a friend 
of Hamrick’s, had driven defendant to buy some cocaine. Upon 
returning, Hamrick went to her apartment, and defendant and Karen 
went to defendant's sister’s apartment. Hamrick stated that she 
needed to talk with Karen so she walked over to defendant’s sister’s 
apartment twice during the evening to see if Karen was going 
to Hamrick’s apartment. Hamrick further testified that defendant 
came to her apartment later that evening, told Hamrick that Karen 
was coming over, and asked if he could come into Hamrick’s apart- 
ment. Hamrick and defendant talked for a period of time, then 
she asked defendant to leave because it was getting late. According 
to Hamrick, defendant then straddled her and forced her to commit 
fellatio as defendant held a box cutter blade to her throat. Defend- 
ant maintains that the evidence of the alleged sexual assault against 
Hamrick was irrelevant and not admissible to prove intent or motive 
under Rule 404(b). 


The State argues, and we agree, that this evidence was rele- 
vant, probative, and admissible at the time the testimony was 
presented by the State. Under Rule 404(b), evidence of other crimes, 
wrongs, or acts is inadmissible if its sole relevancy is to show 
the defendant’s character or his propensity to commit an offense 
with which he is charged. N.C. R. Evid. 404(b); State v. Jeter, 
326 N.C. 457, 389 S.E.2d 805 (1990). Where, however, the evidence 
tends to prove any other relevant fact, such as an intent or motive 
to commit a crime charged, the evidence will not be excluded simply 
because it shows that the defendant is guilty of an independent 
crime. Jeter, 326 N.C. 457, 389 S.E.2d 805; State v. Coffey, 326 
N.C. 268, 389 S.E.2d 48 (1990). 
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With respect to prior sexual offenses, we have been very liberal 
in permitting the State to present such evidence to prove any 
relevant fact not prohibited by Rule 404(b). As we have previously 
noted, 


our decisions, both before and after the adoption of Rule 404(b), 
have been “markedly liberal” in holding evidence of prior sex 
offenses “admissible for one or more of the purposes listed 
fin Rule 404(b)] ... .” 


Coffey, 326 N.C. at 279, 389 S.E.2d at 54 (quoting 1 Henry Brandis, 
Jr., Brandis on North Carolina Evidence § 92 (8d ed. 1988) ). This 
is particularly true where the fact sought to be proved is the 
defendant’s intent to commit a similar sexual offense for which 
the defendant has been charged. See, e.g., State v. Boyd, 321 N.C. 
574, 364 S.E.2d 118 (1988) (evidence that defendant was found naked 
in bed with young female relative on prior occasion admissible 
to demonstrate defendant’s intent or scheme to take sexual advan- 
tage of young female relatives left in his custody); State v. Bagley, 
321 N.C. 201, 362 S.E.2d 244 (1987) (evidence of defendant’s subse- 
quent attempt to commit sexual offense admissible to rebut defend- 
ant’s claim that prosecutrix had consented to cunnilingus), cert. 
denied, 485 U.S. 1036, 99 L. Ed. 2d 912 (1988). 


In this case, defendant had been indicted for second-degree 
burglary based upon the theory that defendant had entered Ewing’s 
home with the intent to commit, among other offenses, first-degree 
rape or first-degree sexual offense. To support this charge, the 
State presented evidence tending to show that Ewing was found 
naked, with her hands bound behind her back with an electrical 
cord tied in a triple knot. Although the medical examiner testified 
that he was unable to detect the presence of any sperm or physical 
injuries to Ewing’s genitalia, he further explained that he was 
not able to say that no sexual activity had occurred. Blood and 
fecal materia] were present on Ewing’s bed and body, and one 
witness observed an unidentified “white matter” around Ewing's 
vaginal area. 


As noted by the trial court, the State’s evidence showed substan- 
tial similarities between the two alleged sexual assaults. Both 
Hamrick and Ewing were young women in their late twenties whom 
defendant knew casually through friends. Neither of the young 
women had a previous sexual relationship with defendant. As to 
each instance of alleged sexual assault, defendant went to the vic- 
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tim’s home. The evidence also suggested that defendant made a 
surprise attack on each victim, restraining her, either by straddling 
her or by binding her hands. A similar instrument was allegedly 
used by defendant against each of the women. According to Hamrick, 
defendant held a box cutter to her neck, threatening to kill her 
if she did not comply with his orders. Similarly, the evidence in 
this case showed that defendant brandished a knife with which 
he cut Ewing’s neck several times. Although no forensic evidence 
was presented to show sexual activity between defendant and Ewing, 
defendant did admit that Ewing performed fellatio upon him. This 
was the same type of sexual activity that defendant allegedly forced 
Hamrick to commit. Given the similarities in the circumstances 
of the two incidents, the evidence of the sexual assault of Hamrick 
was relevant and highly probative of defendant’s intent to commit 
a sexual assault against Ewing, and thus we are unable to say 
that the trial court abused its discretion in admitting this evidence. 


The trial court's rulings with regard to this prior sexual assault 
evidence were not completely without error, however. Immediately 
after Hamrick’s testimony, the trial judge instructed the jury that 
it could consider Hamrick’'s testimony as evidence of defendant’s 
intent, without specifying that this evidence was to be considered 
only with respect to the second-degree burglary charge. At the 
conclusion of all of the evidence, the trial court, apparently because 
of concern over the lack of direct evidence to show that defendant 
sexually assaulted Ewing, concluded that there was insufficient 
evidence to support the State’s theory that defendant broke or 
entered Ewing’s home with the intent to commit rape or a first- 
degree sexual offense. Accordingly, the trial judge refused to in- 
struct the jury on second-degree burglary on this basis. This may 
very well have been error favorable to defendant. However, because 
the testimony of defendant’s alleged sexual assault of Hamrick 
was admitted only for the purpose of proving that defendant entered 
Ewing's home with the intent to commit a sexual assault upon 
Ewing, the jury should have been instructed that it should disregard 
Hamrick’'s testimony. Nevertheless, the trial court did not instruct 
the jury to disregard this evidence but instead repeated in substance 
its earlier instruction, stating: 


Now, Members of the jury, in this case, evidence was 
received, tending to show, and what it does show is for you, 
the jury, to determine, that the defendant, Clifton White, had 
an assaultive sexual encounter with Mrs. Hamrick. 
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This evidence was received solely for the purpose of show- 
ing that the defendant had the intent, which is a necessary 
element of the crimes charged in this case. 


If you believe this evidence, you may consider it only 
for the limited purpose for which it was received. 


Based on this instruction, the jury may have erroneously concluded 
that it could consider the evidence of the sexual assault for the 
purpose of proving that defendant had the intent to commit any 
of the crimes with which he had been charged. 


[2] Were this the only error concerning evidence of alleged sexual 
assaults committed by defendant, we might be inclined to conclude 
that the trial court’s error did not prejudice defendant. However, 
we believe that this error was greatly compounded when evidence 
of another alleged sexual assault committed by defendant was elicited 
during the State’s cross-examination of Brenda Hunt. 


During defendant’s case-in-chief, Hunt testified that Hamrick 
had confided in her about the alleged sexual assault committed 
by defendant. According to Hunt, Hamrick said that Hamrick and 
one of her friends had promised to have sex with defendant in 
exchange for some cocaine, that the three of them went to defend- 
ant’s sister’s apartment “[to do] some drugs,” but that Hamrick 
left and returned to her own apartment because defendant and 
her friend had cheated her out of the last portion of the cocaine. 
Hunt further testified that Hamrick told her that defendant came 
to Hamrick’s apartment and tried to force Hamrick to perform 
fellatio. Hunt stated that she encouraged Hamrick to call the police, 
and when Hamrick refused, Hunt woke defendant’s sister, who 
called the police after hearing Hamrick’s allegations. 


The State then questioned Hunt as follows: 


Q....So, why did you tell Officer Horner [that defendant’s 
sister] called the police? 


A. Okay. She, [defendant’s sister] did say— 


[DEFENSE COUNSEL]: I OBJECT to what [defendant’s sister] 
said. 


THE COURT: OVERRULED. 
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A. [Defendant’s sister] did say, when I woke her up, she said, 
“I’ve heard this before.” 


Q. What? 


A. That he had—Casey had told us or something that [defend- 
ant] had tried to rape her or something and that’s what I 
told [the police]; I didn’t believe that. 


Q. Casey; that’s a 17 year old? 
A. Yes, sir. 


We agree with defendant that the testimony concerning de- 
fendant’s alleged sexual assault of Casey, the seventeen-year-old, 
was not admissible under the North Carolina Rules of Evidence. 
The answer elicited from Hunt was triple hearsay as it was an 
allegation by Casey to defendant’s sister, repeated by defendant's 
sister to Hunt, and further repeated by Hunt to the police. Because 
this testimony does not fall within any of the exceptions to the 
hearsay rule, the evidence was not admissible for substantive 
purposes—to prove that the sexual assault actually occurred. Nor 
was this testimony admissible for impeachment purposes. The ad- 
missibility of evidence, including that offered for the purpose of 
impeaching a witness, is governed by Rule 403 of the North Carolina 
Rules of Evidence, which provides: 


Although relevant, evidence may be excluded if its pro- 
bative value is substantially outweighed by the danger of un- 
fair prejudice, confusion of the issues, or misleading the jury, 
or by considerations of undue delay, waste of time, or needless 
presentation of cumulative evidence. 


N.C. R. Evid. 403. As we have repeatedly stated, the decision 
to exclude or not exclude relevant but prejudicial evidence is a 
matter within the sound discretion of the trial court and will be 
reversed only upon a showing that the trial court abused its discre- 
tion. State v. Baldwin, 330 N.C. 446, 456, 412 S.E.2d 31, 37 (1992). 
Evidence that “may reasonably tend to prove two or more facts” 
but is competent to prove only one of them is not deemed inadmis- 
sible simply because the evidence tends to prove some fact that 
is not relevant or for proof of which the evidence is not competent. 
1 Henry Brandis, Jr., Brandis on North Carolina Evidence § 79, 
at 351-52 (8d ed. 1988). If, however, the probative value of the 
evidence is so slight and the evidence is so prejudicial that there 
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is a substantial likelihood that the jury will consider the evidence 
only for the purpose of determining the defendant's propensity 
to commit the crimes with which he has been charged, the evidence 
must be excluded under Rule 408. See State v. Jones, 322 N.C. 
585, 590, 369 S.E.2d 822, 825 (1988) (concluding that evidence of 
defendant’s prior sexual misconduct should have been excluded 
because “its probative impact hafd] been so attenuated by time 
that [the evidence] becla]me little more than character evidence 
illustrating the predisposition of the accused”). 


Even assuming, as the State argues, that the State’s cross- 
examination was relevant as tending to show that Hunt was biased 
in favor of defendant and that Hunt would not have believed anyone 
who made a claim of sexual assault against defendant and thus 
otherwise might have been admissible for impeachment purposes, 
we believe that the peculiar circumstances of this case required 
that the testimony concerning defendant’s alleged sexual assault 
of Casey be excluded under Rule 403. At the time that this testimony 
was elicited, the jury had already heard extensive and severely 
damaging evidence suggesting that defendant had committed two 
sexual assaults —one upon Hamrick and one upon Ewing. Admitting 
evidence of yet another sexual assault upon Casey, a seventeen- 
year-old, would surely have tended to exacerbate the prejudicial 
effect of the other sexual assault evidence and increase the prob- 
ability that the jury might consider the sexual assault evidence 
for purposes prohibited by Rule 404. Because the jury was given 
no instruction limiting its consideration of this evidence and was 
further given defective instructions concerning the relevance of 
the Hamrick assault evidence, we believe that any probative value 
of the evidence of defendant’s alleged assault upon Casey was 
substantially outweighed by the danger that the evidence would 
predispose the minds of the jurors to believe that defendant was 
guilty of the crimes charged. Therefore, we conclude that the 
evidence should have been excluded under Rule 403. 


Even assuming that defendant has failed to show that either 
of the trial court’s rulings, considered individually, is sufficiently 
prejudicial to require a new trial, we believe that the admission 
of the severely damaging evidence of prior sexual assaults allegedly 
committed by defendant, when considered in combination, may have 
deprived defendant of his fundamental right to a fair trial. Thus, 
we conclude that defendant is entitled to a new trial. 
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II. 


[3] Defendant further assigns as error a portion of the trial court’s 
order granting defendant's pretrial motion for the appointment 
of experts to perform psychiatric and psychological testing of de- 
fendant. Because this assignment of error concerns evidence previous- 
ly disclosed to the State and because the State’s right to rely 
on such evidence at a new trial might be affected, we elect to 
address this assignment of error. 


After conducting a hearing on defendant’s motion for the ap- 
pointment of experts, the trial court found that defendant had 
demonstrated the need for expert assistance and that he was in- 
digent and could not personally afford to hire such experts. In 
an order dated 4 May 1990, the trial court granted defendant’s 
motion for the appointment of two experts, at state expense, on 
the condition that the experts prepare written reports of their 
evaluations of defendant and that they submit copies of such reports 
to the trial court and the prosecutor on or before 1 August 1990. 
Specifically, the trial court ordered that the experts prepare writ- 
ten reports containing “all pertinent information concerning [the 
experts] evaluation of the Defendant” and that the experts “make 
available to the [prosecutor] information including, but not be [sic] 
limited to, raw data scores, interpretation of raw data scores, obser- 
vations, and any further information and conclusions concerning 
the Defendant which is observed by the [experts] and relied upon 
by the [experts] in arriving at their conclusions concerning the 
Defendant’s prior and current mental state.” The trial court’s order 
further provided: “If no written report is filed on or before August 
1, 1990, neither [expert] will be permitted to testify ... nor will 
they be paid by the State for their services.” 


We agree with defendant that the trial court erred in requiring 
the experts to prepare and submit to the prosecutor written reports 
of their evaluations of defendant. N.C.G.S. § 154-905, which governs 
the State’s right to pretrial discovery in criminal cases, provides 
the State with the right to copies only of 


results or reports of physical or mental examinations or of 
tests, measurements or experiments made in connection with 
the case . .. which the defendant intends to introduce in 
evidence at the trial or which were prepared by a witness 
whom the defendant intends to call at the trial, when the 
results or reports relate to his testimony. 
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N.C.G.S. § 15A-905(b) (1988). Under this statute, results or reports 
of a mental examination or test are not discoverable by the State 
if the defendant intends neither to introduce the reports or the 
results thereof into evidence at his trial nor to call the expert 
witness who prepared the items to testify at the defendant’s trial 
with regard to matters related to the mental examination or test. 
Because N.C.G.S. § 15A-905 “expressly restricts [the State’s right 
to] pretrial discovery, ... the trial court has no authority to order 
[greater] discovery.” State v. Hardy, 293 N.C. 105, 125, 235 S.E.2d 
828, 840 (1977); State v. Crandell, 322 N.C. 487, 498, 369 S.E.2d 
579, 585-86 (1988). In this case, the trial court’s order was not 
limited to disclosure of results or reports intended to be introduced 
at trial or relating to the testimony of an expert whom defendant 
intended to call as a witness at his trial. Although not expressly 
delineated as an order compelling discovery, the trial court’s order 
exceeded the court's authority by effectively granting to the State 
greater discovery than permitted by N.C.G.S. § 15A-905. 


Defendant further maintains that by conditioning payment of 
the experts’ services upon the disclosure of this information, the 
trial court deprived defendant of his constitutional rights to due 
process and equal protection as guaranteed by the Fourteenth 
Amendment of the United States Constitution and Article I, Section 
19 of the North Carolina Constitution. Defendant argues that the 
trial court’s order granted to the State discovery greater than 
that available against defendants who are not indigent and thus 
deprived defendant of his right to the assistance of independent 
experts necessary for his defense as recognized by the United 
States Supreme Court in Ake v. Oklahoma, 470 U.S. 68, 84 
L. Ed. 2d 53 (1985). 


Assuming, arguendo, that the trial court’s error is of constitu- 
tional magnitude, we conclude that the State has shown that any 
error resulting from the trial court’s order was harmless beyond 
a reasonable doubt. When a defendant obtains discovery of like 
material, the State, upon request, becomes entitled to pretrial 
discovery of results or reports of mental examinations or tests 
“which the defendant intends to introduce in evidence at the trial 
or which were prepared by a witness whom the defendant intends 
to call at the trial, when the results or reports relate to his 
testimony.” N.C.G.S. § 15A-905(b) (1988) (emphasis added). Defend- 
ant argues that the State is unable to show that it was entitled 
to pretrial discovery of the defense experts’ reports because nothing 
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in the record on appeal or the transcript of the proceedings sug- 
gests that defendant intended to rely on this information or the 
experts’ testimony at the guilt-innocence phase of his trial and 
defendant did not do so. We do not agree that the State is required 
to make such a showing. 


[4] In determining the State’s entitlement to pretrial discovery 
under N.C.G.S. § 15A-905(b), the determinative question is whether 
the defendant intends to rely on such evidence at his trial. The 
term “trial,” as used in N.C.G.S. § 15A-905(b), is not restricted 
to the guilt-innocence phase but encompasses all portions of the 
defendant’s trial, including the sentencing phase. Thus, under 
N.C.G.S. § 15A-905(b), results or reports of mental examinations 
or tests conducted by defense experts are subject to pretrial 
discovery by the State as long as such information or the experts 
are intended to be relied upon by the defendant at ether the 
guilt-innocence phase or sentencing phase of his trial. 


At his sentencing proceeding in this case, defendant relied 
heavily upon the results and reports of the mental examinations 
and tests conducted by the court-appointed experts. Dr. Billinsky, 
the psychiatrist appointed to assist defendant in preparing for trial, 
testified in detail concerning the interviews he conducted as well 
as the psychological testing conducted by Dr. Varley, the psychologist 
appointed to assist defendant. Based on information obtained dur- 
ing his personal interviews of defendant and documents submitted 
to him, including the report prepared by Dr. Varley, Dr. Billinsky 
testified that at the time of the killing, defendant was suffering 
from a mixed personality disorder, that defendant was under the 
influence of some mental or emotional disturbance, and that defend- 
ant’s capacity to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law was impaired. 


The record does not reveal that defendant lodged any objection 
to discovery by the State on the basis that he did not intend 
to rely upon this evidence at his trial. Nor has defendant presented 
any evidence on appeal to support his claim that he did not intend 
to call Dr. Billinsky at his sentencing proceeding. As noted by 
the State, all of the evidence of record tends to show that defendant 
did intend to rely on the experts’ reports at the sentencing pro- 
ceeding. The reports prepared by Drs. Billinsky and Varley were 
clearly favorable to defendant. Dr. Billinsky’s testimony was crucial 
in defendant’s case, as it was the only medical evidence tending 
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to support two of the statutory mitigating circumstances found 
by the jury—that defendant committed the murder while under 
the influence of mental or emotional disturbance and that defend- 
ant’s capacity to appreciate the criminality of his conduct or to 
conform his conduct to the requirements of the law was impaired. 
Under these circumstances, we conclude that the State has shown 
that it was entitled to pretrial discovery of these reports. Therefore, 
the trial court’s order, although erroneous insofar as it required 
the experts to prepare and submit to the prosecutor written reports 
of their examinations and testing, did not in any way prejudice 
the rights of defendant. We overrule this assignment of error. 


For the foregoing reasons, we conclude that the admission 
of evidence relating to alleged sexual assaults committed by defend- 
ant was prejudicial to defendant’s fundamental right to a fair trial 
and that defendant is entitled to a new trial on this basis. We 
do not find it necessary to address defendant’s remaining assignments 
of error because the alleged errors are not likely to recur upon retrial. 


New trial. 


STATE OF NORTH CAROLINA v. RICKY LEE PRICE 


No. 585A87 
(Filed 25 June 1992) 


1. Criminal Law § 1352 (NCI4th)— MeKoy error —jury polled— 
error not prejudicial 


McKoy error in capital sentencing instructions was not 
prejudicial where the jury was polled as a whole to confirm 
each answer on the verdict sheet and then polled individually 
as to each answer on the verdict sheet, including those concern- 
ing mitigating circumstances. Although defendant contended 
that jurors could have understood “Is this your answer?” to 
refer to the jury as a whole, reasonable jurors would under- 
stand that they were being polled individually and that the 
question therefore was referring to them as individual jurors. 
Moreover, although the trial court clerk did not poll the jury 
foreman about the jury’s group responses, as in State v. Laws, 
328 N.C. 550, the results of the polls considered together 


IN THE SUPREME COURT 621 


STATE v. PRICE 
[331 N.C. 620 (1992)] 


establish with sufficient certainty that each mitigating cir- 
cumstance rejected by the jury was rejected unanimously and 
that no individual juror would have found any of these mitigating 
circumstances to exist had each individual juror been permit- 
ted to do so. 


Am Jur 2d, Criminal Law §§ 786, 787, 1012-1019. 


Unanimity as to punishment in criminal case where jury 
can recommend lesser penalty. 1 ALR3d 1461. 


. Criminal Law § 964 (NCI4th)— murder — motion for appropriate 
relief on appeal—subject to dismissal—reviewed in interests 
of judicial economy and thorough review 


Arguments raised by a murder defendant in a motion 
for appropriate relief directed to the North Carolina Supreme 
Court following remand from the U.S. Supreme Court were 
subject to dismissal because both arguments could have been 
raised in the original appeal. Motions for appropriate relief 
may not be used to add new arguments which could have 
been raised in the briefs originally filed. However, the Court 
elected to review defendant’s contentions in the interests of 
judicial economy and thorough scrutiny of a capital case. 


Am Jur 2d, Appeal and Error § 723. 


. Criminal Law § 1353 (NCI4th)— murder — mitigating 
circumstance —impaired capacity —one prong omitted — harm- 
less error 


Although the trial court erred in a murder prosecution 
by not submitting the mitigating circumstance of impaired 
capacity to appreciate the criminality of the conduct, the record 
demonstrates beyond a reasonable doubt that none of the jurors 
would have found that circumstance to exist had the trial 
court submitted it to the jury. Although defense counsel made 
an affirmative, tactical request that the circumstance not be 
submitted and stated their reasons on the record, the trial 
court is mandated by the language of N.C.G.S. § 15A-2000(b) 
to submit a statutory mitigating circumstance to the jury when 
evidence is presented which may support the circumstance. 
The evidence was sufficient to support submission of the 
mitigating circumstance, but it would have rested on the same 
evidence as all of the other mitigating circumstances dealing 
with defendant’s mental disease and substance abuse. It is 
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inconceivable that, having rejected the evidence as to all the 
other mitigating circumstances dealing with defendant’s al- 
leged mental or emotional disturbance, the jury would have 
accepted the evidence and found that prong of the impaired 
capacity mitigating circumstance not submitted. 


Am Jur 2d, Homicide §§ 513, 516. 


4. Criminal Law § 1363 (NCI4th)— murder—mitigating 
circumstance—life sentence in Virginia—not submitted—no 
error 


The trial court did not err in a murder prosecution by 
refusing to submit to the jury as a nonstatutory mitigating 
circumstance that defendant had received a life sentence in 
Virginia for another killing about which the prosecution had 
introduced evidence. Although the sentence comprises part 
of defendant’s formal criminal record and was offered against 
defendant by the State in the sentencing hearing, “the addi- 
tional protection to society” possibly achieved by his incarcera- 
tion under that sentence is not an aspect of defendant’s record 
and was irrelevant. 


Am Jur 2d, Homicide § 514. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON remand from the Supreme Court of the United States. 
Heard in the Supreme Court 10 April 1991. Additionally, on defend- 
ant’s motion for appropriate relief filed in the Supreme Court on 
30 April 1991, pursuant to N.C.G.S. § 15A-1418. 


Lacy H. Thornburg, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Gordon 
Widenhouse, Assistant Appellate Defender, for defendant-appellant. 


EXUM, Chief Justice. 


Defendant, after being convicted of the first-degree murder 
of Brenda Smith, was sentenced to death. On defendant’s appeal 
this Court found no prejudicial error in either the guilt determina- 
tion proceeding or the capital sentencing proceeding. State v. 
Price, 326 N.C. 56, 388 S.E.2d 84 (1990) (Price J). 
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On 1 October 1990 the Supreme Court of the United States 
vacated our judgment and remanded the case to us for further 
consideration in light of McKoy v. North Carolina, 494 U.S. 438, 
108 L. Ed. 2d 369 (1990). Price v. North Carolina, --- US. ---, 
112 L. Ed. 2d 7 (1990). 


We again heard the case on supplemental briefs ordered by 
the Court and directed to the questions whether under McKoy 
there was error in the sentencing proceeding and, if so, whether 
the error was harmless. We conclude that although there was McKoy 
error, the error was harmless beyond a reasonable doubt. 


We also deny defendant’s motion for appropriate relief as- 
signing error to the trial court’s failure to submit two mitigating 
circumstances to the jury. Although the trial court erred in not 
submitting one statutory mitigating factor, we conclude that error 
was harmless beyond a reasonable doubt. 


The evidence is adequately summarized in Price I and will 
not be repeated here, except as necessary for our consideration 
of the issues raised in this appeal. 


I. 


[1] In McKoy the United States Supreme Court held that capital 
sentencing jury instructions requiring the jury to find the existence 
of a mitigating circumstance unanimously before any juror could 
consider that circumstance in determining a defendant’s sentence 
violated the Eighth and Fourteenth Amendments to the Federal 
Constitution. It is undisputed that the jury here received the unanimi- 
ty instruction found unconstitutional in McKoy. The trial court 
instructed the jury to answer each mitigating circumstance “no” 
if it did not unanimously find the circumstance to exist by a 
preponderance of the evidence. The only issue remaining is whether 
this is the “rare case in which a McKoy error could be deemed 
harmless.” State v. McKoy, 327 N.C. 31, 44, 394 S.E.2d 426, 433 
(1990). Because this error is one of constitutional dimension, the 
State has the burden of showing the error was harmless beyond 
a reasonable doubt. Id.; see also N.C.G.S. § 15A-1443(b) (1988). For 
reasons explained below, we conclude that the State has met its 
burden. 


The State’s evidence tended to show that defendant strangled 
Brenda Smith to death and left her body in a wooded area in 
the Hurdle Mills community of rural Person County. A pathologist 
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testified that the victim died of ligature strangulation with 
‘something broad.” She and defendant had been dating. Less than 
three days before Brenda Smith’s body was found, defendant 
strangled Joan Brady to death in Danville, Virginia. Defendant 
had also been romantically involved with her. An inmate with whom 
defendant had been incarcerated pending trial testified that defend- 
ant admitted killing both women, saying he had been dating too 
many women and felt he had to eliminate somebody. Before the 
trial from which he now appeals, defendant was convicted by a 
Virginia court of murder in Joan Brady’s death and received a 
life sentence. 


Evidence for the State further tended to show that the day 
after Brenda Smith’s body was found, defendant set fire to the 
house of another female acquaintance with knowledge that she 
was in the house at the time. Later that day, defendant bound 
and gagged his uncle, attempted to set the uncle afire with lighter 
fluid, held the uncle and another man at knifepoint in a basement, 
and held police at bay for several hours before surrendering. 


In the sentencing proceeding, the jury found two aggravating 
circumstances in Brenda Smith’s murder: Defendant previously had 
been convicted of a felony involving violence to another person, 
and defendant murdered Brenda Smith in a course of conduct in- 
volving the threat of violence to another person. Defendant disputed 
the submission of the course of conduct circumstance, and this 
court upheld that submission in Price J, 326 N.C. at 83, 388 S.E.2d 
at 99. 


The trial court submitted ten mitigating circumstances: 


(1) the murder was committed while defendant was under the 
influence of mental or emotional disturbance; 


(2) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by low intelligence; 


(3) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by manic-depressive 
illness; 


(4) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by schizophrenic illness; 


(5) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by emotional instability; 
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(6) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by drug abuse; 


(7) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by drug-induced mental 
illness; 


(8) the capacity of defendant to conform his conduct to the 
requirements of the law was impaired by mixed personality 
disorder; 


(9) the defendant’s family has a history of mental illness or 
emotional disturbance; 


(10) Any other circumstance or circumstances arising from the 
evidence which the jury deemed to have mitigating value. 


The jury unanimously found only one of the ten circumstances, 
number (9), the history of mental illness or emotional disturbance 
in defendant’s family. After finding that circumstance insufficient 
to outweigh the aggravating circumstances, and finding the ag- 
gravating circumstances sufficiently substantial to warrant the death 
penalty when considered with the mitigating circumstance found, 
the jury unanimously recommended that defendant be sentenced 
to death. 


Upon return of its sentencing verdict in open court, the jury 
was polled about each answer on the verdict form, including the 
mitigating circumstances not found. First, the jury was polled as 
a whole to confirm each answer on the verdict sheet. Then, each 
juror was polled individually under the following procedure: 


The Court: Now, under the statute, Madam Clerk, you will 
poll the jury individually. You will poll them as to their 
recommendation. 


Defense Counsel: We would ask that the entire series of ques- 
tions be asked, Your Honor. 


The Court: I will allow that upon your request. Ladies and 
gentlemen of the jury, at this time, beginning first with the 
foreman of the jury, and then each other member of the jury, 
you will be polled concerning the verdict. And Madam Clerk, 
you will, upon request which has been allowed, do it in the 
same manner individually that you did collectively. 
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The Clerk polled each juror as to each answer on the verdict 
sheet, including those answers concerning mitigating circumstances. 
Each juror was polled individually as to each mitigating circumstance 
as follows: : 


The Clerk: “Issue Two: Do you unanimously find from the 
evidence the existence of one or more of the following mitigating 
circumstances? Answer, Yes.” Is this your Answer? 


Mr. Kimbrough [jury foreman]: Yes, ma’am. 
The Clerk: Do you still assent thereto? 
Mr. Kimbrough: Yes, ma’am. 


The Clerk: As to the mitigating factors, “Number 1: This murder 
was committed while the defendant was under the influence 
of mental illness or emotional disturbance. Answer: No.” Is 
this your answer? 


Mr. Kimbrough: Yes, ma’am. 
The Clerk: Do you still assent thereto? 
Mr. Kimbrough: Yes, ma’am. 


The clerk proceeded to ask Mr. Kimbrough, the jury foreman, 
the same questions about each mitigating circumstance. Then the 
elerk asked Mr. Kimbrough about the remaining sentencing issues: 


The Clerk: “Issue Three: Do you unanimously find beyond 
a reasonable doubt that the mitigating circumstance or cir- 
cumstances found by you is, or are, insufficient to outweigh 
the aggravating circumstance or circumstances found by you? 
Answer: Yes.” Is this your answer? 


Mr. Kimbrough: Yes, ma'am. 
The Clerk: Do you still assent thereto? 
Mr. Kimbrough: Yes, ma’‘am. 


The Clerk: “Issue Four: Do you unanimously find beyond a 
reasonable doubt that the aggravating circumstance or cir- 
cumstances found by you is, or are, sufficiently substantial 
to call for the imposition of the death penalty when considered 
with the mitigating circumstance or circumstances found by 
you? Answer: Yes.” Is that your answer? 
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Mr. Kimbrough: Yes, ma’am. 
The Clerk: Do you still assent thereto? 
Mr. Kimbrough: Yes, ma’am. 


The Clerk: Recommendation: “We the jury unanimously recom- 
mend that the defendant, Ricky Lee Price, be sentenced to 
death.” Is that your recommendation? 


Mr. Kimbrough: Yes, ma'am. 
The Clerk: Do you still assent thereto? 
Mr. Kimbrough: Yes, ma’am. 


After questioning Mr. Kimbrough, the clerk asked each of the 
remaining eleven jurors the same questions. When the poll was 
completed, each juror had answered questions regarding each issue 
on the verdict sheet. Each individual answer was the same as 
the jury’s answer on the verdict sheet. In other words, no individual 
juror had reached a decision different from that of the jury as a whole. 


In State v. Laws, 328 N.C. 550, 402 S.E.2d 573 (1991), we 
found McKoy error harmless where the trial court clerk’s poll 
of the jury foreman and individual jury members demonstrated 
that the jury was unanimous in rejecting a mitigating circumstance 
not found to exist. We concluded that where “the record clearly 
establishes that no juror individually found defendant’s evidence 
sufficiently substantial to support a finding of the ... mitigating 
circumstance, we can conclude with confidence that the unconstitu- 
tional unanimity requirement did not preclude any juror from con- 
sidering mitigating evidence.” Jd. at 555, 402 S.E.2d at 577. The 
facts now before us are very similar to those in Laws, and for 
the reasons explained below we likewise conclude that the McKoy 
error here was harmless. 


The polling in this case established that for each of the nine 
mitigating circumstances not found by the jury, each individual 
juror had answered “No,” thus rejecting that circumstance. Defend- 
ant contends that the clerk’s question, “Is this your answer?” follow- 
ing the recitation of each mitigating circumstance was ambiguous, 
because a juror might have understood the word “your” to refer 
to the jury as a whole. In the context of polling jurors individually, 
defendant’s interpretation is not reasonable. A reasonable juror 
would understand that if she were being questioned individually, 
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the question was referring to her as an individual juror. The very 
purpose of the poll is to ascertain each juror’s individual vote 
on the issue or issues in question. We are confident the jurors 
here did not understand it to be otherwise. 


The McKoy error in Laws was cured by two polling procedures: 
A poll of the jury foreman about the jury’s rejection as a whole 
of a mitigating circumstance and an individual poll of each juror 
about his or her rejection of the mitigating circumstance. In the 
instant case the trial court clerk polled jurors individually but 
did not poll the jury foreman about the jury’s group responses. 
This is not a dispositive difference. Considered together, the results 
of the polls of each juror establish with sufficient certainty that 
each mitigating circumstance rejected by the jury was rejected 
unanimously and that no individual juror would have found any 
of these mitigating circumstances to exist had each individual juror 
been permitted to do so. 


We recognized in State v. Lloyd, 329 N.C. 662, 407 S.E.2d 
218 (1991), that McKoy error is not cured by every jury poll. The 
trial court clerk in Lloyd polled no jurors individually as to mitigating 
circumstances, but merely polled the jury foreman and the jury 
as a whole. The polling questions did not ask whether the jury's 
rejection of mitigating circumstances was unanimous. The record 
in that case was insufficient to demonstrate that the jury's rejection 
of each mitigating circumstance was unanimous. Lloyd, therefore, 
does not control here. 


Although there is evidence which supports several of the 
mitigating circumstances not found by the jury, the McKoy error 
here is harmless beyond a reasonable doubt because the jury poll 
demonstrates unequivocally that “the instruction did not prevent 
any juror’s consideration of defendant’s mitigating evidence.” Laws, 
328 N.C. at 556, 402 S.E.2d at 577. Rather, the jury was unanimous 
in rejecting all the mitigating circumstances that it failed to find. 
A jury verdict unanimously rejecting mitigating circumstances can- 
not be disturbed simply because the evidence would have permitted 
a reasonable juror to find otherwise. Unless the evidence entitles 
defendant to a peremptory instruction, State v. Kirkley, 308 N.C. 
196, 302 S.E.2d 144 (1983), it is the jury’s province to accept or 
reject such evidence. 


Defendant’s challenge to the death sentence on this basis must, 
therefore, fail. 
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Il. 


[2} Following the remand of this case by the United States Supreme 
Court, defendant filed a motion for appropriate relief asserting 
two assignments of error in regard to his sentencing hearing not 
included in his initial appeal. He assigns error to the trial court's 
failure to submit both prongs of the impaired capacity mitigating 
circumstance, N.C.G.S. § 15A-2000(f)(6), for the jury’s consideration 
and to the trial court's refusal to submit as a nonstatutory mitigating 
circumstance defendant’s ongoing sentence of life imprisonment 
for another murder. Defendant contends these new arguments are 
reviewable under N.C.G.S. § 15A-1415(b)(3), which provides for ap- 
propriate relief when defendant's conviction “was obtained in viola- 
tion of the Constitution of the United States or the Constitution 
of North Carolina”; § 15A-1415(b)(7), which provides for appropriate 
relief when “[t]here has been a significant change in law, either 
substantive or procedural, applied in the proceedings leading to 
the defendant’s conviction or sentence, and retroactive application 
of the changed legal standard is required”; and under § 15A-1415(b)(8), 
which provides for appropriate relief when the sentence imposed 
“was unauthorized at the time imposed, exceeded the maximum 
authorized by law, was illegally imposed, or is otherwise invalid 
as a matter of law.” Defendant further contends the motion is 
properly before this Court as provided in N.C.G.S. § 15A-1418(b): 


When a motion for appropriate relief is made in the ap- 
pellate division, the appellate court must decide whether the 
motion may be determined on the basis of the materials before 
it, or whether it is necessary to remand the case to the trial 
division for taking evidence or conducting other proceedings. 
If the appellate court does not remand the case for proceedings 
on the motion, it may determine the motion in conjunction 
with the appeal and enter its ruling on the motion with its 
determination of the case. 


Defendant argues that none of the grounds provided in N.C.G.S. 
§ 15A-1419(a) for denying a motion for appropriate relief applies 
to this case, because defendant is still pursuing his initial appeal 
and has not exhausted a “previous” appeal in which he might have 
raised the issues presented here. The remand of this case by the 
United States Supreme Court has prolonged the pendency of de- 
fendant’s direct appeal from his death sentence. Defendant notes 
that § 15A-1419(b) provides that in the interest of justice and for 
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good cause shown the appellate court may in its discretion grant 
a motion for appropriate relief. 


Defendant’s arguments based on N.C.G.S. §§ 15A-1415, 15A-1418, 
and 15A-1419 are unpersuasive. Motions for appropriate relief 
generally allow defendants to raise arguments that could not have 
been raised in an original appeal, such as claims based on newly 
discovered evidence and claims based on rights arising by reason 
of later constitutional decisions announcing new principles or changes 
in the law. See N.C.G.S. § 15A-1418 official commentary (1988). 
We agree with the State that statutes governing motions for ap- 
propriate relief were not intended to circumvent the orderly brietf- 
ing of arguments on appeal. Motions for appropriate relief may 
not be used to add to an appeal new arguments which could have 
been raised in the briefs originally filed. Both of the arguments 
now raised by defendant in the motion for appropriate relief could 
have been raised in his original appeal. Therefore, defendant’s mo- 
tion for appropriate relief is subject to being dismissed. 


We have nevertheless elected to review defendant's conten- 
tions raised in his motion for appropriate relief in the interests 
of both judicial economy and thorough scrutiny of this capital case. 
‘I]t is the uniform practice of this Court in every case in which 
a death sentence has been pronounced to examine and review the 
record with minute care to the end it may affirmatively appear 
that all proper safeguards have been vouchsafed the unfortunate 
accused before his life is taken by the State.” State v. Fowler, 
270 N.C. 468, 469, 155 S.E.2d 83, 84 (1967); accord State v. Chance, 
279 N.C. 648, 657, 185 S.E.2d 227, 236 (1971) (“in capital cases 
we review the record and ex mero motu take notice of prejudicial 
error’); see also N.C. R. App. P. 2. We conclude that neither error 
assigned in his motion for appropriate relief entitles defendant 
to a new sentencing hearing. 


[3] Defendant first contends the trial court committed reversible 
error by failing to instruct jurors on one of two prongs of a statutory 
mitigating circumstance regarding defendant’s impaired mental 
capacity. N.C.G.S. § 15A-2000(f)(6) requires that the trial court sub- 
mit to the jury the following mitigating circumstance if supported 
by the evidence: “The capacity of the defendant to appreciate the 
criminality of his conduct or to conform his conduct to the re- 
quirements of law was impaired.” This statutory mitigating 
circumstance embraces two types of disability, one diminishing a 
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person’s ability to appreciate the criminal nature of his conduct, 
and the other diminishing a person’s ability to control himself. 
State v. Johnson, 298 N.C. 47, 68, 257 S.E.2d 597, 613 (1979). During 
a charge conference at defendant's sentencing proceeding, defense 
counsel requested the trial court to instruct jurors only on the 
second prong of section 15A-2000(f)(6), concerning defendant’s 
diminished capacity to conform his conduct to the law. According 
to the trial transcript, defense counsel explained the request: 


[W]e would submit to the Court that there is very little evidence 
that the capacity of the defendant to appreciate the criminality 
of his conduct was impaired. We would submit with respect 
to that that it is confusing to the jury to consider whether 
or not there might be some impairment of his ability to ap- 
preciate the criminality of his conduct, whereas, we would 
contend there was ample evidence there was an impairment 
of his ability to conform his conduct to requirements of law. 


Obliging that request, the trial court did not submit to jurors 
the mitigating circumstance of defendant’s diminished capacity to 
appreciate the criminality of his conduct. Also at defendant’s re- 
quest, the trial court submitted seven separate mitigating circum- 
stances concerning various mental conditions impairing defendant's 
ability to control his conduct.’ 


The law concerning the submission of mitigating circumstances 
has developed significantly since defendant’s initial appeal was heard 
and no error was found by this Court. In State v. Bacon, 326 
N.C. 404, 417-20, 390 S.E.2d 327, 334-36 (1990), we held that when 
a statutory mitigating circumstance encompasses two distinct aspects, 
both must be submitted to the jury if they are supported by the 
evidence. In State v. Lloyd, 321 N.C. 301, 311-13, 364 S.E.2d 316, 
323-24 (1988), vacated and remanded on other grounds, 494 U.S. 
1021, 108 L. Ed. 2d 601 (1990), on remand, 329 N.C. 662, 407 S.E.2d 
218 (1991), we held that a statutory mitigating circumstance sup- 
ported by the evidence must be submitted even when a defendant 
requests that it not be submitted. The State contends this case 
differs from Lloyd, in which the trial court submitted a mitigating 
circumstance over defendant’s objection, because here defense 


1. These circumstances, reprinted in full supra, concerned evidence of defend- 
ant’s low intelligence, manic-depressive illness, schizophrenic illness, emotional] in- 
stability, drug abuse, drug-induced mental illness, and mixed personality disorder. 
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counsel made an affirmative, tactical request that the circumstance 
not be submitted and stated their reasons on the record. This 
procedural difference does not avoid the rule that “[w]hen evidence 
is presented in a capital case which may support a statutory 
mitigating circumstance, the trial court is mandated by the language 
in 15A-2000(b) to submit that circumstance to the jury for its con- 
sideration.” Lloyd, 321 N.C. at 311-12, 364 8.E.2d at 323. 


The State next contends the trial court committed no error 
in failing to give the instruction defendant now seeks because the 
evidence in this case did not support a finding that defendant 
lacked the capacity to appreciate the criminality of his conduct. 
We disagree. During defendant’s sentencing proceeding, Dr. Brad 
Fisher, a psychologist allowed to testify as an expert by the trial 
court, testified that in his opinion defendant’s manic-depression, 
exacerbated by drugs defendant said he was taking around the 
time of the murder, “would indeed have put severe limitations 
on his ability to make judgments, have appropriate mood responses, 
conform to the law and basically be properly in touch with reality.” 
The test for sufficiency of evidence to support submission of a 
statutory mitigating circumstance is whether a jury could reasonably 
find that the circumstance exists based on the evidence. Lloyd, 
321 N.C. at 312, 364 S.E.2d at 323. Dr. Fisher’s testimony that 
defendant suffered from a mental illness that impaired his ability 
to make judgments, have appropriate mood responses, and be in 
touch with reality, considered with other evidence of defendant's 
past psychiatric problems resulting in hospitalization, would, in 
our view, allow a reasonable inference that defendant's capacity 
to appreciate the criminality of his conduct was impaired. Cf. State 
v. Payne, 328 N.C. 377, 408, 402 S.E.2d 582, 600 (1991) (evidence 
of defendant’s substance abuse, including drinking alcohol the night 
before the murder and smelling like beer shortly after the murder, 
held sufficient to support submission of mitigating circumstance 
that intoxication impaired defendant’s ability to appreciate the 
criminality of his conduct). Although evidence that defendant fled 
from the murder scene and hid supports a contrary conclusion, 
it does not negate the sufficiency of the evidence supporting the 
mitigating circumstance. Cf. State v. Wilson, 322 N.C. 117, 142-43, 
367 S.E.2d 589, 603-04 (1988) (defendant’s prior conviction for second- 
degree kidnapping and evidence that defendant had stored illegal 
drugs and participated in farm theft did not negate sufficiency 
of evidence to support submission of mitigating circumstance that 
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defendant had no significant history of prior criminal activity). 
Because the evidence was sufficient to support submission of the 
mitigating circumstance to the jury, the trial court committed error 
in not submitting it, irrespective of defense counsel’s request. 


Having concluded the trial court erred in not submitting this 
mitigating circumstance, we now must decide whether the error 
prejudiced defendant so as to require a new sentencing hearing. 
Because this error implicates defendant's constitutional rights, 
Wilson, 322 N.C. at 145, 367 S.E.2d at 605, it is presumed prejudicial 
unless the State demonstrates that it was harmless beyond a 
reasonable doubt. N.C.G.S. § 15A-1443(b) (1988). 


The State has borne this burden. The mitigating circumstance 
of defendant's impaired capacity to appreciate the criminality of 
his act, had it been submitted, would have rested on the same 
evidence as all of the other mitigating circumstances dealing with 
defendant’s mental disease and substance abuse. This evidence was 
that defendant suffered from various mental illnesses exacerbated 
by substance abuse. The most general of these mitigating cir- 
cumstances was that the murder was committed while defendant 
was under the influence of a mental or emotional disturbance, 
N.C.G.S. § 15A-2000(f)(2). The jury unanimously rejected this most 
general and all the other more specific mitigating circumstances 
resting on the same evidence dealing with defendant’s mental ill- 
nesses and substance abuse. It is clear, therefore, that the jury 
simply did not find this evidence credible. Having rejected it as 
to all the other mitigating circumstances resting upon it, particular- 
ly the most general of those circumstances dealing with defendant’s 
alleged mental or emotional disturbance, it is inconceivable the 
jury would have accepted the evidence and found, on the basis 
of it, that prong of the impaired capacity mitigating circumstance 
not submitted. That the evidence, as defendant’s trial counsel con- 
ceded, more strongly supported the mitigating circumstances sub- 
mitted than it did the one not submitted reinforces this conclusion. 
The record here thus demonstrates beyond a reasonable doubt 
that had the trial court submitted to the jury the mitigating cir- 
cumstance of defendant’s impaired capacity to appreciate the 
criminality of his conduct, none of the jurors would have found 
that circumstance to exist. Therefore, the error in failing to submit 
this circumstance does not require a new sentencing hearing. 
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[4] Defendant also assigns error to the trial court’s refusal to 
submit to the jury as a nonstatutory mitigating circumstance that 
defendant had received a life sentence in Virginia for another killing 
about which the prosecution had introduced evidence. Defendant 
contends the imposition of a substantial penalty in the other crime 
could have served as a basis for a sentence less than death in 
this case. According to the trial record, during the charge con- 
ference for the sentencing proceeding, defense counsel asked the 
trial court to submit the following mitigating circumstance: “The 
fact that defendant has received a life sentence and the fact that 
this judge may impose [an] additional life sentence to commence 
at the expiration of the previous life sentence provides additional 
protection to society.” The prosecution objected to the proposed 
circumstance, and the trial court sustained the objection. 


Defendant relies on Skipper v. South Carolina, 476 U.S. 1, 
90 L. Ed. 2d 1 (1986), in which the United States Supreme Court 
held that a defendant's peaceful adjustment to prison life was an 
aspect of his character and relevant as a mitigating circumstance 
in a capital sentencing proceeding. The Skipper Court explained 
that “a defendant’s disposition to make a well-behaved and peaceful 
adjustment to life in prison is itself an aspect of his character 
that is by its nature relevant to the sentencing determination.” 
Id, at 7, 90 L. Ed. 2d at 8. The Court based that holding on the 
rule established in Lockett v. Ohio, 438 U.S. 586, 57 L. Ed. 2d 
973 (1978), and reiterated in Eddings v. Oklahoma, 455 U.S. 104, 
71 L. Ed. 2d 1 (1982), requiring that in capital cases “* “the sentencer 

. not be precluded from considering, as a mitigating factor, 
any aspect of a defendant's character or record and any of the 
circumstances of the offense that the defendant proffers as a 
basis for a sentence less than death.”’” Skipper, 476 U.S. at 
4, 90 L. Ed. 2d at 6 (quoting Eddings, 455 U.S. at 110, 71 
L. Ed. 2d at 8 (quoting Lockett, 488 U.S. at 604, 57 L. Ed. 2d 
at 990 (plurality opinion of Burger, C.J.))) (emphasis in original). 


That defendant is currently serving a life sentence for another 
unrelated crime is not a circumstance which tends to justify a 
sentence less than death for the capital crime for which defendant 
is being sentenced. Although the sentence comprises part of his 
formal criminal record and was offered against defendant by the 
State in the sentencing hearing, “the additional protection to socie- 
ty” possibly achieved by his incarceration under that sentence is 
not an aspect of defendant’s record. Because this evidence was 
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irrelevant, we uphold the trial court’s refusal to submit it as a 
mitigating circumstance. See Lockett, 438 U.S. at 604 n.12, 97 
L. Ed. 2d at 990 n.12 (“Nothing in this opinion limits the traditional 
authority of a court to exclude, as irrelevant, evidence not bearing 
on the defendant's character, prior record, or the circumstances 
of his offense.”); see also State v. Robbins, 319 N.C. 465, 519-238, 
356 S.E.2d 279, 311-13 (1987) (evidence about possibility of parole 
is irrelevant to sentencing and the federal Constitution does not 
require consideration of such evidence). 


In his initial appeal, defendant contended the trial court erred 
in barring defense counsel from arguing to the jury that if it re- 
turned a verdict of life imprisonment, the trial court could require 
the sentence to commence at the termination oi the life sentence 
he was presently serving in Virginia. We held this was not error, 
noting that ‘[alrgument concerning the effect of consecutive life 
sentences upon the period of a defendant’s incarceration is, in another 
guise, argument about the legal effect of parole upon defendant’s 
sentence” and equally irrelevant to capital sentencing. Price I, 326 
N.C. at 84, 388 S.E.2d at 100. Our holding today with regard to 
the very similar issue of defendant's proffered mitigating cir- 
cumstance is the same. 


In conclusion, we hold that because the record establishes that 
the jury unanimously rejected all mitigating circumstances not found 
on the verdict sheet, the McKoy error in this case was harmless. 
We further conclude that neither of the assignments of error raised 
in defendant’s motion for appropriate relief merits relief. Accord- 
ingly, the sentence of death is affirmed and the mandate of our 
prior opinion is reinstated. The case is remanded to the Superior 
Court, Person County, for further proceedings. 


Death sentence affirmed: mandate reinstated; case remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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STATE OF NORTH CAROLINA v. BOBBY RAY HIGHTOWER 


No. 1A89 
(Filed 25 June 1992) 


Jury § 7.9 (NCI3d)— defendant’s failure to testify — consid- 
eration by juror — denial of challenge for cause — prejudicial error 


The trial court erred in denying a challenge for cause 
of a prospective juror who indicated that he would try to 
be fair to the defendant but might have trouble doing so if 
the defendant did not testify. Moreover, the failure to allow 
this challenge for cause was prejudicial error where defendant 
exhausted his peremptory challenges in excusing this juror, 
and defendant renewed his challenge for cause to this juror 
and told the court that he would peremptorily challenge the 
juror then being questioned if he had not exhausted his peremp- 
tory challenges. N.C.G.S. §§ 15A-1212(8) and (9). 


Am Jur 2d, Jury §§ 213 et seq. 


. Evidence and Witnesses § 177 (NC I4th) — pregnancy of murder 


victim — evidence of motive and premeditation and deliberation 

Evidence of a murder victim’s pregnancy and defendant's 
knowledge thereof was relevant and admissible to show that 
defendant's motive for the murder was to eliminate the victim 
and her pregnancy as a potential threat to his reconciled mar- 
riage and to show that the murder was premeditated and 
deliberate. Furthermore, the probative value of this evidence 
substantially outweighed any prejudice. N.C.G.S. § 8C-1, Rules 
401 and 402. 


Am Jur 2d, Homicide § 273. 
Justice MEYER dissenting. 
Justice WHICHARD joins in this dissenting opinion. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right by defendant pursuant to N.C.G.S. 


§ 7A-27(a) from a judgment imposing the sentence of death entered 
by Freeman, J., at the 14 November 1988 Criminal Session of 
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Superior Court, GUILFORD County. Heard in the Supreme Court 
10 September 1991. 


The defendant was tried for his life for first degree murder. 
The State’s evidence showed that the defendant stabbed Naomi 
Donnell to death and threw her body into a river. The jury found 
the defendant guilty and recommended the death penalty be im- 
posed. The defendant was sentenced to death. 


The defendant appealed to this Court. 


Lacy H. Thornburg, Attorney General, by Barry S. McNeill, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr. Appellate Defender, by Gordon 
Widenhouse, Assistant Appellate Defender, for defendant appellant. 


WEBB, Justice. 


The defendant has brought forward seventeen assignments 
of error. We shall discuss two of them. 


[1] In his first assignment of error he contends it was error not 
to allow a challenge for cause to a juror. The defendant preserved 
his right to bring forward this assignment of error by following 
the procedure of N.C.G.S. § 15A-1214(h). He peremptorily chal- 
lenged the juror. He then exhausted his peremptory challenges 
and renewed his challenge for cause to the juror, which was denied. 


During the selection of the jury the following colloquy occurred: 


Mr. LIND:— Okay, well, I appreciate that. That brings 
me to the next question is, Bobby very well may not take 
the witness stand. We may not present any evidence. Now, 
do you feel like if he didn’t take the witness stand, do you 
feel like that might affect your ability to give him a completely 
fair and impartial] trial because you might feel like you want 
to hear both sides before you could decide the case? 


JUROR BROWNING:— Yes, I would like to hear both sides, 
but — : 


Mr. LIND:— Well, if he—that’s why I’m asking this now. 
There’s a good chance that he probably will not testify. So, 
knowing that, do you feel like you could—that that would 
affect your ability to give him a fair and impartial trial? 
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JUROR BROWNING:— Yes. 


THE CourRT:— All right, Mr. Browning, as you may have 
heard me Say earlier, under our law, the defendant is presumed 
to be innocent. He’s not required to prove his innocence, and 
our law and the Constitution gives him the right not to testify 
if he so elects, and the law also says that that decision, if 
he should make that, not to testify, is not to be held against 
him, and that you, as a juror, are not to consider his silence 
in anyway in your deliberations. Now, I don’t care whether 
you agree with that law or disagree with it, or whether you 
don’t like it or do like it, or whether it doesn’t make sense 
to you or whatever. That’s not the issue. I don’t want to debate 
that law. My question is, could you follow that law whether 
you like it or not? 


JUROR BROWNING:— I’m just trying to think and give 
you a fair answer. 


THE COuURT:— I know that’s a difficult question, and I'll 
tell you, when we get into the case, Ill tell you that your 
duty as a juror is to follow the law of North Carolina as 
I give it to you and not as you think it is and not as you 
might like it to be. So, what I’m saying is, it doesn’t matter 
whether you like it or not like it. The bottom line is, can 
you follow the law as I explain it to you and not as you might 
like it to be or think it ought to be? 


JUROR BROWNING:— Yeah, I could follow it, if it’s the law. | 


THE CourRT:— And if I tell you that the law says that 
you re not to use, or consider in anyway, the defendant’s silence 
against him in your deliberations, you could do that, is that 
what you're saying? 


JUROR BROWNING:— I still feel like it might stick in the 
back of my mind, even though I—you know, I'll try to discount 
it, but I— 


THE COURT:~— But you would make every effort to follow 
the law? 


JUROR BROWNING:— Right. 
THE CoOuURT:— And you think you could follow the law? 
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JUROR BROWNING:— Yes. 


THE COURT:— You just have some reservation about 
whether or not that would stick in the back of your mind? 


JUROR BROWNING:— Right. 


THE COURT:— Well, let’s go back to the silence of the 
defendant one more time. You understand that he has that 
right under the law? 


JuROR BROWNING:— Right, uh huh. 


THE CourRT:— And you—let me just ask you, could you 
follow that law or could you not? 


JUROR BROWNING:— Like I say, I could follow the law, 
but I’m not going to—you know, it could stick in the back 
of my mind. I could— 


THE CouRT:~— Well, it’s obviously going to be in your 
mind. I mean, you can’t erace [sic] it, but could you ignore 
it and follow the law as I explain it to you and not let it—it’s 
going to be there, obviously. If you know something, you can't 
erace [sic] it completely, but could you~even being aware 
of that, could you just not let it affect your decision in anyway? 


JUROR BROWNING:— I ean’t tell you for sure, because if 
the, you know, first degree murder charge is pretty serious, 
and I don’t want—I want to give an impartial decision, and 
I don’t want anything to hinder it, and I’m afraid that might 
hinder it. 


Mr. LIND:— The fact that your feelings about him not 
taking the witness stand and testifying could substantially 1m- 
pair your deciding the case. Despite your best efforts to try 
to follow that Judge’s instructions, that would still be in your 
mind, and that would still be in your mind, and you would 
have some severe concerns that it might affect your ability 
to give him a fair trial, correct? 


JUROR BROWNING:— Right. 
Mr. Linp:— Okay, I don’t have any other questions. 
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THE COURT:— Go back and forth forever with this. Do 
you want to ask him some questions? 


MR. KIMEL:— I just want to get his answer to the last 
question. 


THE COURT:— What was your last answer? 


JUROR BROWNING:— He asked me what I said, or, you 
know, whether it would stick, and I said yes, and he asked 
me if I could follow the law, and I said yes, so— 


MR. KIMEL:— I don’t have anything else. The issue is 
if he can follow the law. 


Mr. LIND:— I asked~my question was, I asked if his 
feeling in the back of his mind would substantially impair 
him, despite his best efforts to follow the law, and he said 
he couldn’t follow the law. 


JUROR BROWNING:— I would try to follow the law. 


THE COURT:— You would make every effort whatsoever 
to follow the law, whether you agree with it or not, would 
you not? 


JUROR BROWNING:— Yes, right. 
THE COURT:~— I’m going to DENY the challenge for cause. 
N.C.G.8. § 15A-1212 provides in part: 


A challenge for cause to an individual juror may be made 
by any party on the ground that the juror: 


(8) As a matter of conscience, regardless of the facts and 
circumstances, would be unable to render a verdict 
with respect to the charge in accordance with the law 
of North Carolina. 


(9) For any other cause is unable to render a fair and 
impartial verdict. 


We have held that N.C.G.S. § 15A-1212(8), which is a codifica- 
tion of the rule in Witherspoon v. Illinois, 391 U.S. 510, 20 
L. Ed. 2d 776 (1968), applies to the qualification of jurors in all 
cases. State v. Kennedy, 320 N.C. 20, 26, 357 S.E.2d 359, 363 (1987). 
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The defendant’s challenge for cause should have been allowed 
under both section (8) and (9) of N.C.G.S. § 15A-212. When the 
defendant's attorney first asked if the defendant’s failure to testify 
would affect the juror’s ability to give him a fair and impartial 
trial, the juror said “[y]es.” When the court questioned the juror, 
he said on one occasion that he could follow the law as given 
to him by the court but he repeatedly said the defendant’s failure 
to testify would “stick in the back of my mind” while he was 
deliberating. On one occasion he told the court, “I want to give 
an impartial decision, and [ don’t want anything to hinder it, and 
I'm afraid that might hinder it.” In Mr. Lind’s last question to 
the juror, he asked if the juror had serious concerns that the 
defendant's failure to testify “might affect your ability to give 
him a fair trial[.J” The juror said “{rjight.” We can only conclude 
from the questioning of this juror that he would try to be fair 
to the defendant but might have trouble doing so if the defendant 
did not testify. In this case the defendant did not testify. 


We have said that the granting of a challenge for cause of 
a juror is within the discretion of the judge. State v. Quick, 329 
N.C. 1, 17, 405 S.E.2d 179, 189 (1991); State v. Watson, 281 N.C. 
221, 227, 188 S.E.2d 289, 2938, cert. denied, 409 U.S. 1048, 34 
L. Ed. 2d 493 (1972). Nevertheless, in a ease such as this one, 
in which a juror’s answers show that he could not follow the law 
as given to him by the judge in his instructions to the jury, it 
is error not to excuse such a juror. It was error for the court 
not to allow the challenge for cause to Juror Browning in this 
case. 


The question we next face is whether the failure to allow 
this challenge for cause was prejudicial error. After the challenged 
juror was excused and the defendant had exhausted his peremptory 
challenges, he renewed his challenge for cause to Juror Browning 
and told the court he would peremptorily challenge the juror then 
being questioned if he had not exhausted his peremptory challenges. 
Although this juror might not have been subject to a challenge 
for cause, it was the prerogative of the defendant as to whether 
to exercise a peremptory challenge. He was deprived of this right 
and for this reason there must be a new trial. 


[2] Defendant’s second assignment of error is that the trial court 
erred in denying his pretrial motion to exclude testimony from 
various people, including his own statements, regarding Naomi 
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Donnell’s pregnancy and his knowledge thereof. He contends that 
such evidence was irrelevant, had no probative value to any fact 
of consequence in the case, and its probative value was substantial- 
ly outweighed by its prejudicial and inflammatory effect on the 
jury. We disagree. 


N.C.G.S. § 8C-1, Rule 402 (1988) provides “[a]ll relevant evidence 
is admissible[ ]” except if it is excluded by some other exclusionary 
rule. “ ‘Relevant evidence’ means evidence having any tendency 
to make the existence of any fact that is of consequence to the 
determination of the action more probable or less probable than 
it would be without the evidence.” N.C.G.S. § 8C-1, Rule 401 (1988). 
The prosecution may offer evidence of motive as circumstantial 
evidence to prove its case where the commission of the act is 
in dispute when “[t]he existence of a motive is, however, a cir- 
cumstance tending to make it more probable that the person in 
question did the act].]” 1 Henry Brandis, Jr., Brandis on North 
Carolina Evidence § 83 (8d ed. 1988). 


In the instant case, the evidence of Donnell’s pregnancy is 
relevant because it tended to support the State’s theory of the 
defendant’s motive for the murder. It is also relevant to prove 
that the murder was premeditated and deliberate and not a frenzied 
stabbing. The fact that Donnell threatened to tell everyone that 
defendant was the father of her baby, that defendant knew this, 
and that defendant had reconciled with his wife, tended to prove 
that defendant’s plan and motive for the murder were to eliminate 
Donnell and her pregnancy as a potential threat to his reconciled 
marriage. 


Further, the probative value as to motive and premeditation 
and deliberation substantially outweighed any prejudice. “[RJele- 
vant evidence will not be excluded simply because it may tend 
to prejudice the opponent or excite sympathy for the cause of 
the party who offers it as evidence.” State v. Eason, 328 N.C. 
409, 421, 402 S.E.2d 809, 814 (1991). The evidence of Donnell’s 
pregnancy enhanced the State’s case against the defendant. This 
evidence will be admissible at the new trial. This peer nent of 
error is overruled. 


We do not discuss the defendant’s other assignments of error 
because the questions they raise may not arise at a new trial. 


New trial. 
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Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


Justice MEYER dissenting. 


I do not agree with the majority that the trial court erred 
in denying defendant’s challenge for cause of prospective juror 
Browning. Having reviewed the transcript of the proceedings, the 
record on appeal, the briefs of both parties, and the oral arguments, 
I find no error in the guilt phase of defendant’s trial; however, 
I believe that defendant is entitled to a new sentencing proceeding 
for error committed during the penalty phase of defendant’s trial, 
a matter not addressed by the majority. 


Until today, it has been well established that “[t]he question 
of the competency of jurors is a matter within the trial judge’s 
discretion” and that the trial judge’s ruling on a challenge for 
cause may be reversed only upon a showing of abuse of discretion. 
State v. Watson, 281 N.C. 221, 227, 188 S.E.2d 289, 293, cert. denied, 
409 U.S. 1043, 34 L. Ed. 2d 493 (1972); see also State v. McKinnon, 
328 N.C. 668, 403 S.E.2d 474 (1991); State v. Black, 328 N.C. 191, 
400 S.E.2d 398 (1991); State v. Kennedy, 320 N.C. 20, 357 S.E.2d 
359 (1987); State v. Noell, 284 N.C. 670, 202 S.E.2d 750 (1974), 
death penalty vacated, 428 U.S. 902, 49 L. Ed. 2d 1205 (1976). 
Although not explicitly delineated in our prior opinions, the reason 
for giving such great deference to a trial judge’s ruling on a challenge 
for cause is clearly grounded upon the fact that the trial judge, 
as opposed to an appellate court, is in a much better position 
to decide whether a prospective juror will be fair, impartial, and 
able to render a decision based upon the laws of our state. 


A trial judge “is not required to remove from the panel every 
potential juror” whose initial voir dire testimony supports a challenge 
for cause pursuant to N.C.G.S. § 15A-1212. State v. Cummings, 
326 N.C. 298, 308, 389 S.E.2d 66, 71 (1990). Once a challenge for 
cause has been made based upon the juror’s voir dire, it is the 
trial judge’s responsibility to determine whether, in his or her 
opinion, the juror would be able to exercise properly his duties 
as a juror and base his findings upon the evidence presented at 
trial. Black, 328 N.C. at 196, 400 S.E.2d at 401; State v. Young, 
287 N.C. 377, 387, 214 S.E.2d 763, 771 (1975). As Judge (later Justice) 
Harry C. Martin stated in State v. Wright, 52 N.C. App. 166, 
278 S.E.2d 579, disc. rev. denied, 303 N.C. 319 (1981), “[a] juror’s 
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answers need not be completely unequivocal or unambiguous for 
the judge to make his determination.” Id. at 172, 278 S.E.2d at 
585. The trial judge has the opportunity to hear the potential juror’s 
responses and to observe the demeanor of the juror during voir 
dire examination. From this, the trial judge must determine what 
weight and credibility should be given to the potential juror’s voir 
dire responses and assess independently the potential juror’s ability 
to perform his duties as a juror. If, in the trial judge’s opinion, 
the prospective juror “credibly maintains” that he will be able 
to set aside any bias he may have and render a fair and impartial 
verdict based on the evidence presented at trial, “then it is not 
error for the court to deny defendant's motion to remove [the] 
juror for cause.” Cummings, 326 N.C. at 308, 389 S.BH.2d at 71. 


On at least two prior occasions, we have had the opportunity 
to decide whether a challenge for cause must be granted when 
a prospective juror indicates that the defendant’s failure to offer 
evidence at trial might influence his or her decision. In Cummings, 
the initial voir dire examination of juror Walters showed that 
“Walters was a close friend and supporter of state’s witness, Sheriff 
Barrington, had knowledge of the case based upon newspaper and 
television coverage and could potentially be biased against defend- 
ant if he elected to offer no evidence at trial.’ Cummings, 326 
N.C. at 308, 389 S.E.2d at 71. Despite the potential bias of Walters, 
we held that the trial judge did not abuse his discretion in denying 
the defendant’s challenge for cause because the juror subsequently 
stated that he could set aside his preconceived opinions as to de- 
fendant’s guilt or innocence and decide the case based upon the 
evidence presented at trial. Jd. at 308, 389 S.E.2d at 72. 


In State v. McKinnon, 328 N.C. 668, 403 S.E.2d 474 (1991), 
we were faced with determining the propriety of the trial judge’s 
denial of a challenge for cause of prospective juror Hayes. At 
the outset, we noted that the transcript of Hayes’ voir dire in- 
dicated some confusion on her part. At one point during the 
questioning, Hayes indicated that she would require defendant to 
present evidence in his defense. Following her response, however, 
Hayes asked that the question be repeated. After further question- 
ing, Hayes ultimately indicated “that if the State did not meet 
its burden of proof she could find defendant not guilty even though 
he presented no witnesses in his behalf.” McKinnon, 328 N.C. at 
677, 403 S.E.2d at 479. The defendant argued that the trial court 
should have allowed his challenge for cause of juror Hayes because 


IN THE SUPREME COURT 645 


STATE v. HIGHTOWER 
[331 N.C. 636 (1992)] 


of her conflicting and ambiguous responses. We rejected the defend- 
ant’s argument, concluding, “[t]he responses of juror Hayes indicated 
that she would be able to hold the State to its burden of proof 
without requiring defendant to present evidence; therefore, the 
trial court did not abuse its discretion in refusing to excuse her 
for cause.” Jd. at 677-78, 403 S.E.2d at 479. 


As in McKinnon, the voir dire of Browning, the prospective 
juror challenged in this case, indicates some confusion on his part. 
Upon initial questioning by both the court and the State, Browning 
unequivocally responded that he “could ... be completely fair 
and impartial and render a fair decision in both stages [of defend- 
ant’s trial],” that he ‘“[cjould .. . follow the [cJourt’s instructions 
on the legal concepts of burden of proof and reasonable doubt 
in [the] case,” and that he understood that “the State has to prove 
the defendant’s guilt, and [defendant is] presumed innocent.” When 
questioned by defense counsel concerning the possibility that de- 
fendant might not testify or present any evidence at trial, Browning 
stated, “Yes, I would like to hear both sides, but—” (Emphasis 
added.) Before Browning was able to finish answering the question, 
defense counsel interrupted, following up with a question that first 
appeared to ask whether Browning could remain fair and impartial 
but switched mid-question to inquire whether defendant’s failure 
to testify would affect Browning’s ability to be fair and impartial: 


Well, if he-—that’s why I’m asking this now. There’s a good 
chance that he probably will not testify. So, knowing that, 
do you feel like you could—that that would affect your ability 
to give him a fair and impartial trial? 


(Emphasis added.) Following Browning’s affirmative response and 
without questioning Browning further about this subject, defense 
counsel asked the court to excuse Browning because of “his feelings 
as far as if [defendant] didn’t testify.” 


In fulfillment of his responsibility to determine whether 
Browning could be fair and impartial, the trial judge then attempt- 
ed to clarify Browning’s response by inquiring of Browning’s ability 
to follow the law: 


THE COURT:— All right, Mr. Browning, as you may have 
heard me say earlier, under our law, the defendant 1s presumed 
to be innocent. He’s not required to prove his innocence, and 
our law and the Constitution givef ] him the right not to testify 
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if he so elects, and the law also says that that decision, if 
he should make that, not to testify, is not to be held against 
him, and that you, as a juror, are not to consider his silence 
in anyway in your deliberations. Now, I don’t care whether 
you agree with that law or disagree with it, or whether you 
don’t like it or do like it, or whether it doesn’t make sense 
to you or whatever. That’s not the issue. I don’t want to debate 
that law. My question is, could you follow that law whether 
you like wt or not? 


JUROR BROWNING:— I’m just trying to think and give 
you a fair answer. 


THE CourRT:— I know that’s a difficult question, and I'll 
tell you, when we get into the case, I'll tell you that your 
duty as a juror is to follow the law of North Carolina as 
I give it to you and not as you think it is and not as you 
might like it to be. So, what I’m saying is, it doesn’t matter 
whether you like it or not like it. The bottom line its, can 
you follow the law as I explain it to you and not as you 
might like it to be or think it ought to be? 


JUROR BROWNING:— Yeah, I could follow it, if it’s the law. 


THE CouRT:— And if I tell you that the law says that 
you're not to use, or consider in anyway, the defendant's silence 
against him in your deliberations, you could do that, 1s that 
what you're saying? 


JUROR BROWNING:— I still feel like it might stick in the 
back of my mind, even though I—you know, I'll try to discount 
it, but I-. 


THE CouRT:— But you would make every effort to follow 
the law? 


JUROR BROWNING:— Right. 
THE COURT:— And you think you could follow the law? 
JUROR BROWNING:— Yes. 


THE COURT:— Well, let’s go back to the silence of the 
defendant one more time. You understand that he has that 
right under the law? 
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JUROR BROWNING: Right, uh huh. 


THE COURT:— And you—let me just ask you, could you 
follow that law or could you not? 


JUROR BROWNING:— Like I say, I could follow the law, 
but I'm not going to—you know, it could stick in the back 
of my mind. I could— 


(Emphasis added.) As evidenced by a portion of the voir dire omit- 
ted from the majority opinion, Browning, upon inquiry by the State, 
once again reiterated that he could follow the court’s instructions 
regarding defendant’s right to not testify. Later, Browning did 
give ambiguous and somewhat contradictory responses when ques- 
tioned by defense counsel. However, it is clear from the voir dire 
transcript that Browning became confused by defense counsel’s 
questions. Another portion of the voir dire transcript omitted from 
the majority opinion reveals that Browning asked defense counsel 
to repeat the following question asked of Browning: 


And so, there is some real question in your mind that that 
fact [that defendant may not testify] might impair your ability — 
substantially impair your ability to give him a completely fair 
and impartial trial in this matter, isn’t that true? 


Defense counsel then rephrased the question, asking the following 
confusing and compound question: 


The fact that your feelings about him not taking the witness 
stand and testifying could substantially impair your deciding 
the case. Despite your best efforts to try to follow the Judge’s 
instructions, that would still be in your mind, and you would 
have some severe concerns that it might affect your ability 
to give him a fair trial, correct? 


Although Browning responded affirmatively, it is clear that Browning 
did not understand defense counsel’s question. When asked by the 
court what his response was to that question, Browning stated, 
‘He asked me what I said, or, you know, whether it would stick, 
and I said yes, and he asked me if I could follow the law, and 
I said yes, so—.” (Emphasis added.) 


Contrary to the majority’s conclusion, the denial of defendant’s 
challenge for cause of prospective juror Browning was not error. 
After carefully examining and clarifying Browning’s responses, the 
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trial judge determined that Browning could remain fair and impar- 
tial and render a verdict based on the evidence presented at defend- 
ant’s trial. Having observed the demeanor of Browning and having 
heard the questions propounded to Browning, the trial judge was 
in a much better position than are we to determine the meaning 
of Browning’s ambiguous responses and to assess Browning’s ability 
to perform his duties as a juror. Like the prospective jurors chal- 
lenged in Cummings and McKinnon, Browning repeatedly stated 
that he could follow the law as he was instructed by the court. 
From this, one can only conclude that the trial judge’s decision 
to deny the challenge for cause was amply supported by reason 
and was therefore a proper exercise of the trial judge’s discretion. 
It is only by discarding our well-established principle that challenges 
for cause are reviewable only for abuse of discretion that the ma- 
jority is able to reach its conclusion that “[iJt was error for the 
court not to allow the challenge for cause to Juror Browning in 
this case.” 


In conclusion, I agree with the majority that the evidence 
of Donnell’s pregnancy was relevant and admissible to show defend- 
ant’s motive and intent to kill Donnell, and I therefore concur 
in that portion of the majority opinion. However, I conclude that 
the trial judge properly exercised his discretion in denying defend- 
ant’s challenge for cause of prospective juror Browning, and I 
therefore dissent from the portion of the majority opinion that 
grants defendant a new trial on this basis. With respect to defend- 
ant’s other assignments of error, I have conducted a thorough ex- 
amination of the transcript of the proceedings, the record on appeal, 
the briefs of both parties, and the oral arguments. I find no error 
in defendant’s trial warranting reversal of defendant’s conviction. 
However, I conclude that defendant is entitled to a new sentencing 
hearing based on the trial court’s erroneous instruction that the 
jury could not reject the sole aggravating circumstance submitted 
unless the jurors unanimously agreed that the evidence presented 
did not prove the existence of the aggravating circumstance. 


Justice WHICHARD joins in this dissenting opinion. 
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STATE OF NORTH CAROLINA v. JONATHAN PARKS 


No. 202A91 
(Filed 25 June 1992) 


1. Constitutional Law § 252 (NCI4th)— right to court-appointed 
psychiatrist — sufficiency of showing 
The trial court erred in the denial of an indigent defend- 
ant’s pretrial motion for appointment of a psychiatrist at state 
expense to assist in the preparation of his defense on numerous 
charges stemming from a three and one-half hour ordeal in 
which defendant held his half sister at gunpoint where defend- 
ant showed that he had previously been diagnosed as being 
schizophrenic; his current diagnosis by a psychiatrist at Dorothea 
Dix Hospital “suggested a longstanding and severe personality 
disorder,” possibly accompanied with delusional beliefs; de- 
fendant’s attorney informed the trial court that he would pursue 
an insanity defense if the court-appointed psychiatrist believed 
such a defense was viable; and the prosecutor clearly anticipated 
the possibility of an insanity defense in that she had already 
subpoenaed the Dix Hospital psychiatrist who examined de- 
fendant to determine his competency to stand trial. 


Am Jur 2d, Criminal Law §§ 67, 70. 


Right of indigent defendant in state criminal case to 
assistance of psychiatrist or psychologist. 85 ALR4th 19. 


2. Constitutional Law § 252 (NCI4th)— right to court-appointed 
psychiatrist —lack of problems between arrest and motion not 
dispositive 

While evidence of psychiatric problems during the inter- 
val between defendant’s arrest and his motion for appointment 
of a psychiatrist may be considered by the trial court in deter- 
mining whether to grant the motion, the lack of such evidence 
is not dispositive. 


Am Jur 2d, Criminal Law §§ 67, 70. 


3. Constitutional Law § 252 (NCI4th)— motion for court-appointed 
psychiatrist —examination by Dix Hospital psychiatrist not 
sufficient 

The trial court erred in denying defendant’s motion for 
a court-appointed psychiatrist on the ground that there was 
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no need to appoint a psychiatrist to assist defendant because 
a psychiatrist from Dorothea Dix Hospital had already ex- 
amined defendant and his conclusions were somewhat favorable 
to defendant, since the only role of the Dix Hospital psychiatrist 
was to determine if defendant was competent to stand trial, 
and his involvement did not fulfill the state’s constitutional 
obligation to defendant. 


Am Jur 2d, Criminal Law §§ 67, 70. 


APPEAL by defendant as of right pursuant to N.C.G.S. 
§ 7A-30(1) from an unpublished opinion of the Court of Appeals, 
102 N.C. App. 354, 402 S.E.2d 662 (1991), finding no error in defend- 
ant’s convictions of felonious breaking and entering, second-degree 
kidnapping, larceny of a firearm, robbery with a dangerous weapon, 
and carrying a concealed weapon, before Downs, J., at the 29 August 
1988 Session of Superior Court, GRAHAM County. Heard in the 
Supreme Court 10 March 1992. 


Lacy H. Thornburg, Attorney General, by Howard E. Hill, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, for defendant- 
appellant. 


FRYE, Justice. 


The sole issue on appeal is whether the Court of Appeals 
erred by affirming the trial court’s denial of defendant’s pretrial 
motion for appointment of a psychiatrist at state expense to assist 
in the preparation and presentation of his defense. We hold it 
did and therefore reverse and remand for a new trial. 


I. 


Defendant Jonathan Parks was convicted by a Graham County 
jury on numerous charges stemming from a bizarre three and one- 
half hour ordeal in which he held his half sister at gunpoint, threaten- 
ing her life, and rambling about such diverse topics as war leaders 
and childhood memories of their father. Following is an account 
based on testimony and evidence produced at defendant’s trial and 
sentencing hearing. 


Defendant, twenty-four years old at the time of trial, had a 
history of psychiatric problems. In fact, he had checked himself 
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into Angel Community Hospital for psychiatric treatment on 5 
January 1988. On 15 January 1988, defendant, against the advice 
of his doctors, left the hospital and went to his half sister’s home 
located about four miles from Robbinsville, North Carolina. 


Martha Parks, defendant’s half sister, was director of Graham 
County Social Services in January 1988. When she arrived home 
from work around 5 p.m. on 15 January, she noticed that two 
panes of glass had been broken out of her patio door. Once inside 
the house, she saw defendant coming down the hall with a shotgun 
pointed at her. Miss Parks testified that defendant's face was flushed, 
he was extremely agitated and he had a “strange smile on his 
face.” Defendant asked Miss Parks if she knew what a mess a 
shotgun would make. He then proceeded to tell Miss Parks that 
she did not deserve to live, that she had deprived him of his “birth- 
right,” and that there were other people in Graham County who 
also deserved to die. Defendant then asked Miss Parks if she was 
ready to make peace with God. Defendant was “very, very angry — 
very, very—filled with anger,” she testified. 


After a period of time, Miss Parks told defendant that she 
was cold, noting that defendant had broken out two panes of glass 
in the patio door. Defendant said he would repair the door if Miss 
Parks had a piece of cardboard. Miss Parks gave defendant a card- 
board box, and he placed it over the open space in the door. 


Miss Parks testified that defendant told her at some point 
during the evening that he had found a gun and ammunition that 
she kept in the house and had loaded it. Soon thereafter, defendant 
said: “I'll tell you what. I'll give you a chance. [ll put your gun 
on the table and we'll draw.” Defendant then tossed the gun on 
a table. Miss Parks said she kept her hands in her pocket and 
told defendant that she was not a violent person. 


During the next few hours, defendant talked constantly. He 
talked about having just been released from the psychiatric unit 
in Franklin and how the psychiatrists were trying to make him 
crazy. He talked about war leaders, about his great admiration 
for Vietnamese and Israeli soldiers. “We had a rather intellectual 
discussion on war leaders,” Miss Parks recalled during testimony. 
He talked about the death of his mother and about his childhood 
memories of their father. 
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Before leaving her house, defendant said he was taking $40 
and Miss Parks’ gun. Miss Parks handed defendant two twenty 
dollar bills out of her purse. Finally, around 8:30 p.m., defendant 
left the house. Miss Parks testified she “was still like numb. This 
was a period of three and a half hours.” 


Five minutes later, there was a knock at the door. When Miss 
Parks went to investigate, she heard defendant say, “I’ve dropped 
my shotgun in the snow. I need a flashlight.” Miss Parks gave 
defendant a flashlight. Within a few minutes, defendant returned 
the flashlight, saying he had found the shotgun. Defendant left 
once more. 


A short while later, while still debating whether to call the 
sheriff, Miss Parks heard a gunshot. Believing defendant was still 
on her property, Miss Parks called Graham County Sheriff Melvin 
Howell, who promptly came to her home. Sheriff Howell contacted 
Deputy Richard Lofty and told him to pick up defendant and bring 
him to jail. Deputy Lofty, who was already responding to a disturb- 
ance call of someone cursing and shooting on the highway, spotted 
defendant walking along Highway 129 about two miles from Miss 
Parks’ house. Deputy Lofty testified that he pulled his patrol car 
next to defendant and told him to get inside. Defendant responded 
that he was a “freedom fighter” and would not get into the car. 
After being ordered into the patrol car a second time, defendant 
complied and was taken to jail. 


Defendant, who acted as his own attorney at trial,’ called only 
one witness, former Graham County Sheriff's Deputy Jerry Crisp. 
Defendant asked Deputy Crisp whether defendant’s rights had been 
read to him when he was arrested. Deputy Crisp replied that de- 
fendant was advised of his rights prior to being interviewed, and 
that defendant declined to make a statement. Defendant requested 
that he be allowed to submit a written statement in lieu of giving 
oral testimony. Judge Downs sustained the State’s objection, and 
defendant did not testify. Defendant also chose not to address 
the jury during closing arguments. 


1. After twice trying to “fire” his court-appointed attorney prior to trial, 
defendant requested at trial that he be allowed to represent himself. After question- 
ing defendant and making findings of fact, Judge Downs allowed defendant to 
represent himself, with his appointed attorney acting as standby counsel. 
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Defendant was convicted of felonious breaking and entering, 
second-degree kidnapping, larceny of a firearm, robbery with a 
dangerous weapon, and carrying a concealed weapon. He was sen- 
tenced to twenty-six years in prison. The Court of Appeals, in 
an unpublished opinion, upheld defendant’s convictions. State v. 
Parks, 102 N.C. App. 354, 402 S.E.2d 662 (1991). Defendant appealed 
as of right based on a substantial constitutional question. N.C.G.S. 
§ 7A-30(1) (1989). Defendant also filed a petition for discretionary 
review pursuant to N.C.G.S. § 7A-31. The State filed a motion 
to dismiss the appeal. Defendant’s petition for discretionary review 
and the State’s motion to dismiss the appeal were denied by this 
Court. State v. Parks, 329 N.C. 503, 407 S.E.2d 548 (1991), 


II. 


Prior to trial, on 20 May 1988, defendant’s appointed counsel, 
James L. Blomeley, Jr., filed a written Motion for Appointment 
of Psychiatrist. The motion stated that defendant was indigent, 
that he had been recently diagnosed at Dorothea Dix Hospital 
as having a “mixed personality disorder with schizoid, dependent, 
inadequate and avoidant features,’ and was found to be suffering 
from delusions. The motion also noted that defendant had been 
previously evaluated at Dorothea Dix Hospital in relation to another 
criminal case. In that earlier case, psychiatrists concluded that 
“his crime seems to be the result of mental impairment.” Attorney 
Blomeley concluded that he was “of the opinion that a full psychiatric 
evaluation of Mr. Parks would be [of] great importance in fully 
preparing an adequate defense in this matter.” 


Judge Downs listened to oral arguments prior to ruling on 
defendant’s motion. At the hearing, Judge Downs reviewed defend- 
ant’s Dorothea Dix Discharge Summary prepared on 5 February 
1988 by state psychiatrist Dr. Bob Rollins.” The Discharge Sum- 
mary stated, in pertinent part: 


SOCIAL HISTORY: Mr. Parks was evaluated by the undersigned 
[Dr. Rollins] on somewhat similar charges in April, 1987. 
Diagnosis at that time was Mixed Personality Disorder. Mr. 
Parks has had past diagnoses of Schizophrenia and Dependent 


————— 


2. Defendant had been ordered to undergo a psychiatric evaluation at Dorothea 
Dix Hospital to determine if he was competent to stand trial. The order was 
issued at the request of the prosecutor because defendant refused to talk with 
his attorney. 
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Personality. Subsequent to that evaluation, Mr. Parks got an 
active sentence on those charges and was released from prison 
November 6, 1987. During that incarceration he took neurolep- 
tic medication and it was the opinion of clinicians that there 
were [sic] some slight improvement in his overall mental state 
as [a] result of medication. . . 


HOSPITAL COURSE: Mr. Parks refused neuroleptic medication. 
He indicated that he did not wish to be in the Forensic Unit 
and was relatively uncooperative with the evaluation process. 


OPINIONS: Mr. Parks has longstanding adjustment problems. 
At times these have been viewed as representing Schizophrenia, 
but the present clinical picture suggest[s] a longstanding and 
severe personality disorder. Mr. Parks does not have a mental 
disorder that would prevent him from being capable to stand 
trial or being responsible for his actions. Any lack of coopera- 
tion on his part is willful... . 


Dr. Rollins also noted in the Discharge Summary that “[d]elusional 
beliefs may be present. . . . Intellectual functions are dull and 
judgment and insight are impaired.” The principal diagnosis was 
mixed personality disorder with schizoid, dependent and avoidant 
features. 


During the hearing on defendant’s motion, attorney Blomeley 
informed Judge Downs that defendant’s April 1987 evaluation men- 
tioned in Dr. Rollins’ current report “comes down much more heavi- 
ly on the notion that the illness or whatever the problem is, is 
a substantial contributing factor and influences the way that he 
views the world ....’ Mr. Blomeley argued that, “the nature 
of what is alleged [in this case] indicates a significant likelihood 
that there was a problem of this sort involved and I think that 
it calls for some kind of . . . evaluation toward that end.” 


Mr. Blomeley also informed Judge Downs that defendant “has 
been hospitalized at Angel Hospital and has had significant contact 
with Smokey Mountain Mental Health.” In addition, Judge Downs 
was made aware that Dr. Rollins was “on call” for the prosecution, 
having been subpoenaed by assistant district attorney Christina 
B. Clapsaddle. 


Judge Downs, attempting to get to the heart of the matter, 
said to Mr. Blomeley: 
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Well, you are not asking for an examination, you want an 
appointment of an expert to assist you in the trial preparation 
and maybe be a witness on the merits of the sanity issue, 
prospective sanity issue. 


To which Mr. Blomeley responded: 


That is quite true. Now of course, it is entirely possible that 
if someone was appointed they wouldn't do anything in the 
world from that point of view; they may agree with Dr. Rollins. 
But assuming their views came out like I suspected that they 
would, I would want that expert available for that purpose, 
your Honor. 


Judge Downs, before denying defendant’s motion, explained: 


Well, when you send someone to the State hospital and the 
State psychiatrist says that they are totally competent and 
there is no question about any sort of mental illness or any 
mental disease, and the other side needs their own psychiatrist 
or psychologist, usually that is the scenario from [sic] appoint- 
ing one. But this one, this particular doctor [Dr. Rollins] agrees 
with you some. I don’t know if he would be more help than 
anybody that you could get in addition to that. 


Il. 


An indigent defendant’s right to the assistance of an expert 
at state expense “is rooted in the Fourteenth Amendment's guarantee 
of fundamental fairness and the principle that an indigent defendant 
must be given a fair opportunity to present his defense.” State 
v. Tucker, 329 N.C. 709, 718, 407 S.E.2d 805, 811 (1991). This Court 
recognized the constitutional implications of an indigent defendant's 
request for expert assistance nearly a decade before the United 
States Supreme Court decided Ake v. Oklahoma, 470 U.S. 68, 84 
L. Ed. 2d 53 (1985), the landmark case which guaranteed indigent 
defendants the right to expert assistance under certain cir- 
cumstances. See State v. Tatum, 291 N.C. 73, 81, 229 S.E.2d 562, 
567 (1976). In State v. Moore, 321 N.C. 327, 364 8.E.2d 648 (1988), 
we set out in detail the appropriate standard under Ake and our 
cases for determining whether an indigent defendant is entitled 
to a state-funded expert to assist in the preparation and presenta- 
tion of his defense. We said: 
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In Ake the Supreme Court held that when a defendant 
makes a preliminary showing that his sanity will likely be 
a “significant factor at trial,” the defendant is entitled, under 
the Constitution, to the assistance of a psychiatrist in prepara- 
tion of his defense. Jd. at 74, 84 L. Ed. 2d at 60. We have 
applied the holding in Ake to instances when an indigent de- 
fendant moved for the assistance of experts other than 
psychiatrists, holding that such experts need not be provided 
unless the defendant “makes a threshold showing of specific 
necessity for the assistance of the expert” requested. State 
v. Penley, 318 N.C. 30, 51, 347 S.E.2d 783, 795 (1986) (pathologist). 
See State v. Hickey, 317 N.C. 457, 468, 346 S.E.2d 646, 654 
(1986) (investigator); State v. Johnson, 317 N.C. 193, 199, 344 
S.E.2d 775, 779 (1986) (medical expert). 


In order to make a threshold showing of specific need 
for the expert sought, the defendant must demonstrate that: 
(1) he will be deprived of a fair trial without the expert 
assistance, or (2) there is a reasonable likelihood that it will 
materially assist him in the preparation of his case. State v. 
Johnson, 317 N.C. at 198, 344 S.E.2d at 778. This test was 
developed originally under N.C.G.S. § 7A-450(b), which pro- 
vides that the state must furnish an indigent defendant “with 
counsel and the other necessary expenses of representation.” 
Subsequent to the Supreme Court’s Ake decision, we reaf- 
firmed this standard as that which the defendant must meet 
in order to assert a constitutional right to the assistance of 
experts. State v. Johnson, 317 N.C. at 199, 344 S.E.2d 775 
[sic] at 778; State v. Massey, 316 N.C. 558, 566, 342 $.E.2d 
811, 816 (1986). In determining whether the defendant has made 
the requisite showing of his particularized need for the re- 
quested expert, the court “should consider all the facts and 


— circumstances known to it at the time the motion for psychiatric 


assistance is made.” State v. Gambrell, 318 N.C. 249, 256, 
3847 S.E.2d 390, 394 (1986). 


Moore, 321 N.C. at 335-36, 364 S.E.2d at 652. In short, Ake’s “signifi- 
cant factor” test is satisfied when an indigent defendant makes 
a particularized showing that (1) he will be deprived of a fair trial 
without the expert assistance, or (2) there is a reasonable likelihood 
that it would materially assist him in the preparation of his case. 
See State v. Wilson, 322 N.C. 117, 125, 367 S.E.2d 589, 594 (1988). 
The particularized showing demanded by our cases is a flexible 
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one and must be determined on a case-by-case basis, Moore, 321 
N.C. at 344, 364 S.E.2d at 657; however, “[mJere hope or suspicion 
that favorable evidence is available is not enough to require that 
such help be provided.” State v. Holden, 321 N.C. 125, 136, 362 
S.E.2d 513, 522 (1987), cert. denied, 486 U.S. 1061, 100 L. Ed. 2d 
935 (1988). 


[1] Defendant argues that he met this burden, listing the following 
nine “facts and circumstances” which were before the trial court 
at the time his motion was denied: 


(1) defendant anticipated relying on the insanity defense at trial; 


(2) defendant had longstanding mental illness requiring profes- 
sional attention; 


(3) defendant was currently diagnosed by Dr. Rollins as suffer- 
ing from severe personality disorder with schizoid, dependent and 
avoidant features; 


(4) defendant had previously been diagnosed as suffering from 
schizophrenia; 


(5) defendant may have delusional beliefs; 


(6) defendant’s attorney, based on his experience with defend- 
ant and knowledge of the facts, “suspected” that another mental 
health professional would find defendant even “sicker” than Dr. 
Rollins found him to be; 


(7) defendant was administered neuroleptic medication® while 
incarcerated in 1987 and was offered neuroleptic medication while 
being evaluated at Dorothea Dix Hospital in February 1988; 


(8) defendant was charged with “similar” offenses in 1987, and 
at that time Dr. Rollins apparently believed that the crime “seem[ed] 
to be the result of mental impairment”; 


(9) the prosecutor already had Dr. Rollins “‘on call” as a mental 
health expert for the State. 


After reviewing the record, we agree with defendant that 
these facts and circumstances were before the trial court at the 
time defendant’s motion was denied. We also agree with defendant 


3. A neuroleptic drug is one “that favorably modifies psychotie behavior.” 
Dorland’s Illustrated Medical Dictionary 887 (26th ed. 1985). 
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that, based upon these facts, the trial court erred by denying de- 
fendant's motion for a psychiatrist at state expense. 


Although Dr. Rollins ultimately concluded in his Discharge 
Summary that defendant’s mental disorder did not prevent him 
from “being responsible for his actions,” we agree with defendant’s 
trial attorney that another mental health expert may have come 
to a different conclusion. The question under Ake, as we said in 
Gambrell, “is not whether defendant has made a prima facie show- 
ing of legal insanity. The question is whether, under all the facts 
and circumstances known to the court at the time the motion for 
psychiatric assistance is made, defendant has demonstrated that 
his sanity when the offense was committed will likely be at trial 
a significant factor.” Gambrell, 318 N.C. at 256, 347 S.E.2d at 394. 
(Footnote omitted). And, as previously noted, the Ake standard 
is satisfied when a defendant has made a particularized showing 
that he will either be deprived of a fair trial without the expert 
assistance, or that there is a reasonable likelihood that the expert 
assistance would materially assist him in the preparation of his 
ease. See Wilson, 3822 N.C. at 125, 367 S.E.2d at 594. 


Based upon the aforementioned facts, we hold that defendant 
met his burden and was entitled to a psychiatrist at state expense. 
Not only had defendant been previously diagnosed as_ being 
schizophrenic, his current diagnosis “suggest[ed}] a longstanding 
and severe personality disorder,” possibly accompanied with delu- 
sional beliefs. (Emphasis added). Defendant’s attorney informed the 
trial court that he would pursue an insanity defense if the court- 
appointed psychiatrist believed such a defense was viable. Finally, 
the prosecutor herself clearly anticipated the possibility of an in- 
sanity defense, having already subpoenaed Dr. Rollins. Certainly, 
the evidence before the trial court established more than a “mere 
hope or suspicion” that a court-appointed psychiatrist would be 
able to materially assist in the preparation and presentation of 
defendant’s case. 


[2] The State relies primarily on this Court’s Gambrell decision 
for its argument that defendant did not make a particularized show- 
ing of his need for the assistance of a psychiatrist in preparing 
and presenting his defense. The State suggests that Gambrell stands 
for the proposition that in order to receive the assistance of a 
state-funded mental health expert a defendant must present evidence 
of psychiatric problems between the time of his arrest and the 
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time at which he requests the expert assistance. Because defendant 
in this case did not present such evidence, the State argues, the 
trial court was correct in denying his motion. The State misreads 
Gambrell. Although there was evidence in that case of psychiatric 
problems between the time of defendant's arrest and the time 
at which he requested the assistance of a psychiatrist, the Court 
stated in no uncertain terms that the critical time period was 
the time of the offense. “The issue,” we said, “resolves itself into 
whether defendant made ‘a preliminary showing that his sanity 
at the time of the offense [was] likely to be a significant factor 
at trial.’”” Gambrell, 318 N.C. at 256, 347 S.E.2d at 394 (quoting 
Ake v. Oklahoma, 470 U.S. at 74, 84 L. Ed. 2d at 60) (emphasis 
added). Thus, while evidence of psychiatric problems during the 
interval between arrest and the motion for appointment of a 
psychiatrist may be considered by the trial court in determining 
whether to grant the motion, lack of such evidence is certainly 
not dispositive. 


{3] Finally, we note that the reason stated by the trial court 
in denying defendant’s motion for a court-appointed psychiatrist 
was rejected by this Court in Moore and Gambrell. The trial court 
said, in essence, that there was no need to appoint a psychiatrist 
to assist defendant because Dr. Rollins from Dorothea Dix Hospital 
had already examined defendant, and his conclusions were somewhat 
favorable to defendant. Therefore, the trial court said, another 
psychiatrist would be of little value. Putting aside whether Dr. 
Rollins’ conelusions were in fact favorable to defendant, we said 
in Gambrell that what is required by Ake is that a “defendant 
be furnished with a competent psychiatrist for the purpose of not 
only examining defendant but also assisting defendant in evaluating, 
preparing, and presenting his defense in both the guilt and sentenc- 
ing phases.” Gambrell, 318 N.C. at 259, 347 S.E.2d at 395; see 
also Moore, 321 N.C. at 338-39, 364 S.E.2d at 653-54. Dr. Rollins 
was not appointed to assist defendant in this case. His only role 
was to determine if defendant was competent to stand trial. Dr. 
Rollins’ involvement, therefore, “did not fulfill the state’s constitu- 
tional obligation as Ake expounded it.” Gambrell, 318 N.C. at 259, 
347 S.E.2d at 395; Moore, 321 N.C. at 339, 364 S.BE.2d at 654. 


Because the trial court’s error in denying defendant's motion 
for the appointment of a psychiatrist is of constitutional magnitude, 
and because we cannot say that the error was harmless beyond 
a reasonable doubt, N.C.G.S. § 15A-1443(b) (1988), defendant is en- 
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titled to a new trial. We therefore reverse the decision of the 
Court of Appeals and remand this case to that court for further 
remand to Superior Court, Graham County, for a new trial. 


Reversed and remanded. 


STATE OF NORTH CAROLINA v. CAESAR LAMONT JOHNSON 


No. 530A89 
(Filed 25 June 1992) 


1. Criminal Law § 1314 (NCI4th)— murder — sentencing — plea 
bargain—aggravating factors not submitted—no error 


A guilty plea in a murder prosecution was not set aside 
even though the plea called for the State to submit only two 
aggravating circumstances where a careful review of the 
evidence presented failed to disclose any evidence to support 
any aggravating circumstance other than the two submitted. 


Am Jur 2d, Criminal Law §§ 481 et seq. 


2. Criminal Law § 1352 (NCI4th)— murder — sentencing — McKoy 
error 


There was McKoy error in a capital sentencing hearing 
even though the jury was instructed that each juror could 
consider mitigating circumstances found by that juror but not 
the entire jury as to Issue Four, which asked whether the 
aggravating circumstance or circumstances were sufficiently 
substantial to call for imposition of the death penalty when 
considered with the mitigating circumstance or circumstances. 
The jurors were informed at three points in the written issues 
that they must be unanimous before considering any of the 
mitigating circumstances submitted and the court’s oral in- 
structions required unanimity on sixteen occasions. 


Am Jur 2d, Criminal Law § 628. 


Unanimity as to punishment in criminal case where jury 
can recommend lesser penalty. 1 ALR3d 1461. 
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Supreme Court’s views on constitutionality of death penal- 
ty and procedures under which it is imposed or carried out. 
90 L. Ed. 2d 1001. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of death entered by Allen (J.B., 
Jrj, J., at the 19 September 1989 Criminal Session of Superior 
Court, WAKE County. Defendant’s motion to bypass the Court of 
Appeals as to his convictions of three counts of robbery with a 
dangerous weapon was allowed by this Court on 10 December 1991. 
Heard in the Supreme Court 15 April 1992. 


Lacy H. Thornburg, Attorney General, by G. Lawrence Reeves, 
Jr. Assistant Attorney General, and Steven F. Bryant, Special 
Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Benjamin 
Sendor, Assistant Appellate Defender, for defendant-appellant. 


MEYER, Justice. 


Defendant was charged in proper bills of indictment with first- 
degree murder and three counts of robbery with a dangerous weapon. 
He pled guilty to all charges, and after a capital sentencing pro- 
ceeding, the jury recommended a sentence of death. He was sen- 
tenced to death for the first-degree murder conviction and to three 
consecutive sentences of terms of years for the three robbery with 
a dangerous weapon convictions. We find no error in the guilt- 
innocence phase of defendant's trial in which he entered his pleas 
of guilty, or in the sentencing phase on the three robbery with 
a dangerous weapon convictions. For McKoy error in the capital 
sentencing proceeding on the murder conviction, we vacate the 
sentence of death and remand for a new capital sentencing 
proceeding. 


Only a brief summary of the facts is necessary to address 
defendant’s assignments of error. Allen Swanger was maintenance 
supervisor at Tara East Apartments in Raleigh. The decedent, 
Jerry Powell, a young man in his twenties, worked for Swanger 
as his maintenance assistant. On 21 September 1988, an armed 
robbery occurred in the office of the apartment complex, during 
which Swanger and others were robbed and Powell was killed. 
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The apartment complex office was on the first floor of one 
of the apartments, which was also used as a model apartment. 
The office consisted of a leasing office in the living room at the 
front of the apartment and the manager’s office in the dining area 
in the back, with a short hallway connecting them. At 12:30 p.m., 
Swanger was at a closet in the hallway between the two offices, 
making a key for a tenant. He sensed someone's presence, looked 
up, and saw that defendant had entered and was standing about 
three feet away with a sawed-off shotgun. Swanger, thinking that 
defendant was playing a joke, asked him whether he was serious. 
Defendant “said something to the effect you bet your ass.” Swanger 
turned around and raised his hands. When defendant realized some- 
one was in the back office, which was obscured by the open closet 
door, he told Swanger to summon the individual (Pamela Varsel, 
the apartment leasing agent) out, and Swanger complied. 


Defendant “said something to the effect that someone is going 
to die, .. . who wants to die,” and Swanger replied that he did 
not want to die. Defendant demanded Swanger’s money, and Swanger 
gave him all the money from his wallet, forty dollars. Defendant 
was about a foot away, pointing the shotgun at Swanger. Defendant 
demanded that Swanger lie prone on the floor, and Swanger lay 
on his stomach, facing down the hallway from the back office. 
Defendant demanded and received money of Pamela Varsel. De- 
fendant again asked who wanted to die, and Swanger again said 
that he did not want to die. When defendant demanded the money 
that belonged to the apartment complex, both Swanger and Varsel 
replied that the complex received only checks. Defendant then 
lowered the shotgun to Swanger’s head. Defendant pulled the phone 
off the desk in the back office, proceeded down the hallway, and 
ripped a phone off the wall in the front office. Defendant rifled 
through the desk drawers, then started down the hallway toward 
the back office. 


Swanger heard the bolt of the shotgun click, indicating that 
a shotgun shell had been chambered. From where he was lying, 
Swanger saw Jerry Powell through a window, walking toward the 
office. Once Powell was inside the office, Swanger yelled for him 
not to move, and Powell stopped at the beginning of the hallway. 
Defendant turned and pointed the shotgun at Powell’s chest. De- 
fendant said nothing to Powell, and Powell made no offensive move 
toward defendant. Powell looked down at the gun, looked up and 
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said “oh shit,’ and then defendant fired. Defendant stepped over 
Powell's fallen body and moved toward the front door. 


At that time, James Halstead, another maintenance employee, 
entered the office. Defendant pointed the gun at Halstead’s face 
and told Halstead to give defendant everything he had. Halstead 
gave defendant his wallet with seventeen dollars in it and sat 
down in a chair as instructed by defendant. Defendant then left 
the apartment office, carrying the shotgun and a purple or lavender 
tote bag. Swanger and Halstead felt no pulse on Powell and, after 
repairing one of the phones, called for police and emergency 
personnel. 


During all these events, Shirley Poole, the apartment resident 
manager, was hiding under her desk in the back office. She overheard 
all that went on, though she could not see anything. She testified 
that defendant’s voice was low and articulate and that defendant 
seemed cool and rational. 


Paramedics arrived but found no sign of life in Powell’s body. 
A Raleigh police officer found one shotgun shell on the floor. The 
cause of death was rapid bleeding from the liver and aorta caused 
by the shotgun blast, which was fired on contact with or within 
one inch of Powell’s chest. 


Other witnesses for the State connected defendant to the 
shotgun used in the murder and robberies, the spent shell found 
at the scene to the type of shotgun defendant was known to have, 
and defendant’s fingerprints to those found at the crime scene. 
Witnesses also testified as to defendant's attempted flight to New 
York and his confession to the shooting and robberies. 


Defendant offered testimony by psychologist Dr. Brad Fisher 
to the effect that defendant was “very disturbed,” “undersocial- 
ized,’ and “developmentally regressed” and that defendant had 
made several suicide attempts. A Central Prison staff psychiatrist 
testified that defendant was paranoid and suffered from a severe 
personality disorder. A number of other mental health professionals, 
including Dr. Morton Meltzer, also testified. Dr. Meltzer testified, 
inter alia, that defendant was not suicidal, psychotic, depressed, 
paranoid, or despondent; was of average intelligence, articulate, 
alert, optimistic, and oriented; and “was quite intelligent from the 
point of view of street savvy and prison savvy.” However, according 
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to Dr. Meltzer, defendant did suffer from a personality disorder 
and borderline antisocial behavior. 


Dr. Adam Adams, a psychotherapist, testified that defendant 
admitted to “beating the system” by acting crazy and had once 
acted crazy in prison in order to get transferred to the mental 
health unit. Adams also testified that personality disorders do not 
cause people to commit armed robbery or murder. 


There was also much evidence tending to show that defendant 
had been mistreated, beaten, and neglected as a youth and that 
he had few positive socializing experiences and a limited education. 


At the close of defendant’s capital sentencing proceeding, the 
jury, having affirmatively found the two aggravating circumstances 
submitted and not having found any of the eleven mitigating cir- 
cumstances submitted, recommended a sentence of death. 


Defendant brings forward one assignment of error in the guilt- 
innocence phase of his trial and nine issues relating to the capital 
sentencing proceeding conducted in his case. Because we vacate 
defendant’s capital sentence and remand his case for a new capital 
sentencing proceeding by reason of McKoy error, we do not address 
the remainder of defendant's assigned errors regarding the capital 
sentencing proceeding. 


GUILT-INNOCENCE PHASE 


[1] The record reveals that the court submitted two aggravating 
circumstances for the jury’s consideration: (1) the murder was com- 
mitted for pecuniary gain, and (2) the murder was part of a course 
of conduct in which defendant engaged that included the commis- 
sion by the defendant of other crimes of violence against other 
persons. Relying on State v. Case, 330 N.C. 161, 410 S.E.2d 57 
(1991), defendant first contends that this Court should set aside 
his guilty plea in the first-degree murder conviction because the 
plea bargain agreement was improper in that it called for the 
State to submit only two aggravating circumstances, when 
the prosecutor was aware of additional aggravating circumstances. 
We disagree. 


Defendant argues that the evidence shows that after he took 
money from Allen Swanger and Pamela Varsel, he ordered them 
to lie down on the floor in the back room, and they complied. 
Defendant then searched for money in the front room, killed Jerry 
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Powell, and robbed James Halstead. Defendant contends that the 
confinement and restraint of Swanger and Varsel by forcing them 
to lie down and remain on the floor of the back room was not 
an inherent, inevitable part of the robberies committed against 
them. According to defendant, the evidence supported a finding 
that defendant was guilty of second-degree kidnapping of Swanger 
and Varsel. N.C.G.S. § 14-39(a)(1) (Supp. 1991). Therefore, says de- 
fendant, the evidence supported submission of the additional ag- 
gravating circumstance that defendant killed Jerry Powell while 
engaged in the commission of, or flight after, the separate crime 
of second-degree kidnapping. N.C.G.S. § 15A-2000(e)(5) (1988). 
Moreover, defendant argues that the evidence showed that he did 
not rob Powell and that he shot Powell because Powell kept walking 
toward him after being warned to stop. This evidence, argues de- 
fendant, would support the submission of the aggravating cir- 
cumstance that, because he feared that Powell was trying to stop 
him, defendant killed Powell to avoid or prevent a lawful arrest. 
N.C.G.S. § 15A-2000(e)(4) (1988). While these are ingenious arguments, 
we conclude that neither of these purported additional aggravating 
circumstances is supported by the evidence, and thus they were 
not improperly withheld from the jury’s consideration. 


It is well settled that the prosecution in a capital case has 
no power to withhold from the jury’s consideration any aggravating 
circumstance that is supported by the evidence. State v. Silhan, 
302 N.C. 228, 275 S.E.2d 450 (1981). Every aggravating circumstance 
that the evidence supports must be submitted for the jury's con- 
sideration in determining its recommendation as to whether the 
defendant will receive a sentence of life or death. State v. Lloyd, 
321 N.C. 301, 364 S.E.2d 316, judgment vacated on other grounds, 
488 U.S. 807, 102 L. Ed. 2d 18, on remand, 323 N.C. 622, 374 
S.E.2d 277 (1988), judgment vacated on other grounds, 494 US. 
1021, 108 L. Ed. 2d 601 (1990), on remand, 329 N.C. 662, 407 S.E.2d 
218 (1991); see also State v. Johnson, 298 N.C. 47, 257 S.B.2d 597 
(1979) (trial judge must refuse to accept a negotiated plea calling 
for the State to withhold an aggravating circumstance supported 
by the evidence). 


Defendant’s reliance on Case is misplaced. In Case, the defend- 
ant pled guilty to felony murder. Pursuant to the plea bargain 
agreement, the prosecutor agreed to submit only one aggravating 
circumstance, that the murder was especially heinous, atrocious, 
or cruel, although he was well aware that the evidence would 
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have supported another, and perhaps two, additional aggravating 
circumstances. Here, unlike Case, there was a genuine lack of 
evidence of any aggravating circumstances other than the two that 
were submitted to and found by the jury. Contrary to defendant’s 
argument, all the evidence showed that the murder occurred during 
the course of the robbery and not during a kidnapping or to avoid 
apprehension. 


The record reflects that both the prosecutor and the trial 
court were aware of the requirement of submitting for the jury’s 
consideration every aggravating circumstance that is supported 
by the evidence. Prior to the trial court’s acceptance of the plea 
bargain agreement, in which the State agreed to submit only the 
aggravating circumstances that the murder was for pecuniary gain 
and that the murder was part of a course of conduct that included 
violence against others, the prosecutor stated: 


I would like to put on the record that the State contends 
that these are the only aggravating circumstances for which 
there is evidence and I would like for these attorneys to put 
on the record, if they do in fact feel so, that they feel that 
this is in their client’s best interest, this plea. 


Some ten days later, after hearing the evidence and at the conclu- 
sion of the evidence presented at the sentencing hearing, the trial 
court announced that it would submit the two aggravating cir- 
cumstances that were “based on the evidence” and “based on the 
plea arrangement.” Our careful review of the transcript of the 
evidence presented fails to disclose any evidence to support any 
aggravating circumstance other than the two that were submitted. 


CAPITAL SENTENCING PROCEEDING 


[2] Defendant contends that the trial court’s sentencing instruc- 
tions with regard to proposed mitigating circumstances, considered 
in their totality, violate McKoy v. North Carolina, 494 U.S. 4383, 
108 L. Ed. 2d 369, on remand, 327 N.C. 31, 394 S.E.2d 426 (1990). 
We agree. Prior to the charge conference, defendant submitted 
written requests that would have eliminated the unanimity instruc- 
tions from the jury instructions as to Issues Two and Three. At 
the charge conference, defense counsel repeated the request. The 
trial court stated that it would instruct the jury that, with respect 
to Issue Four only, each juror could consider individual mitigating 
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circumstances found by that juror, though not found unanimously 
by the entire jury. 


The following issues as to punishment were submitted to and 
answered by the jury: 


Issue One: 


Do you unanimously find from the evidence, beyond a 
reasonable doubt, the existence of one or more of the following 
aggravating circumstances? 


ANSWER: YES 


(1) Was this murder committed for pecuniary gain? 


ANSWER: YES 


(2) Was this murder part of a course of conduct in which 
the defendant engaged and did that course of conduct include 
the commission by the defendant of other crimes of violence 
against other persons? 


ANSWER: YES 


IF YOU ANSWERED ISSUE ONE “NO,” SKIP ISSUES TWO, THREE, 
AND FOUR AND INDICATE LIFE IMPRISONMENT UNDER “RECOM- 
MENDATION AS TO PUNISHMENT” ON THE LAST PAGE OF THIS FORM. 
IF YOU ANSWERED ISSUE ONE “YES,” PROCEED TO ISSUE TWO. 


Issue Two: 


Do you unanimously find from the evidence the existence 
of one or more of the following mitigating circumstances? 


ANSWER: No 


BEFORE YOU ANSWER ISSUE TWO, CONSIDER EACH OF THE FOLLOW- 
ING MITIGATING CIRCUMSTANCES. IN THE SPACE AFTER EACH 
MITIGATING CIRCUMSTANCE, WRITE “YES” IF YOU UNANIMOUSLY 
FIND THAT MITIGATING CIRCUMSTANCE BY A PREPONDERANCE 
OF THE EVIDENCE. WRITE “NO” IF YOU DO NOT UNANIMOUSLY 
FIND THAT MITIGATING CIRCUMSTANCE BY A PREPONDERANCE 
OF THE EVIDENCE. 


IF YOU WRITE “YES” IN ONE OR MORE OF THE SPACES AFTER THE 
FOLLOIWNG [SIC] MITIGATING CIRCUMSTANCES, WRITE “YES” IN 
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THE SPACE AFTER ISSUE TWO AS WELL. IF YOU WRITE “NO” IN 
ALL OF THE SPACES AFTER THE FOLLOWING MITIGATING CIR- 
CUMSTANCES, WRITE “NO” IN THE SPACE AFTER ISSUE TWO. 


(1) This murder was committed while the defendant was 
under the influence of mental or emotional disturbance. 


ANSWER: NO 


(2) The capacity of the defendant to appreciate the criminali- 
ty of his conduct or to conform his conduct to the requirements 
of the law was impaired. 


ANSWER: No 


(3A) Could the defendant never develop a father-son rela- 
tionship with his father, and do you deem this to have mitigating 
value? 


ANSWER: No 
(3B) Was the defendant deprived of the family nurturing 


necessary to properly develop, and do you deem this to have 
mitigating value? 


ANSWER: _ No 

(8C) Did the defendant not resist arrest, and do you deem 
this to have mitigating value? 

ANSWER: _ NO 

(83D) Did the defendant voluntarily confess to the crimes 
after being warned of his right to remain silent and without 


the assistance of counsel, and do you deem this to have 
mitigating value? 


ANSWER: NO 


(3E) Did the defendant cooperate with the police upon 
his arrest, and do you deem this to have mitigating value? 

ANSWER: _ NO 

(3F) Was the defendant’s mental or emotional age 


significantly below that of persons of his chronological age, 
and do you deem this to have mitigating value? 


ANSWER: No 
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(3G) Are psychiatric care and treatment available to the 
defendant in prison, and do you deem this to have mitigating 
value? 


ANSWER: No 


(3H) Is the defendant remorseful! for the crimes, and do 
you deem this to have mitigating value? 


ANSWER: No 


(4) Any other circumstance or circumstances arising from 
the evidence which you the jury deem to have mitigating value. 


ANSWER: No 


Issue Four: 


Do you unanimously find beyond a reasonable doubt that 
the aggravating circumstance or circumstances found by you 
is, or are, sufficiently substantial to call for the imposition 
of the death penalty when considered with the mitigating cir- 
cumstance or circumstances found by you? When making this 
final balance in the fourth issue, each juror may consider any 
circumstance or circumstances in mitigation that the juror deter- 
mined to exist by the preponderance of the evidence whether 
or not that circumstance is found to exist unanimously by 
the jury in Issue Two. 


ANSWER: YES 


At three points in the written issues, the jurors were informed 
that they must be unanimous before considering any of the mitigating 
circumstances submitted. Also, on some sixteen occasions, the court's 
oral instructions required unanimity as to the proposed mitigating 
circumstances. Although the oral and written instructions on the 
fourth issue were modified to allow a juror to consider a mitigating 
circumstance not found unanimously by the jury, the jury failed 
to find any of the eleven mitigating circumstances presented. 


The State concedes that there was error in the instructions 
pursuant to the holding in McKoy v. North Carolina, 494 U.S. 
433, 108 L. Ed. 2d 369. In addition, the State concedes that it 
is unable to distinguish this Court’s decisions in State v. McKoy, 
327 N.C. 31, 394 S.E.2d 426, State v. Huff, 328 N.C. 532, 402 S.E.2d 
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577 (1991), and State v. Stager, 329 N.C. 278, 406 S.E.2d 876 (1991); 
the State also concedes that it cannot meet its burden of establishing 
that the error was harmless beyond a reasonable doubt. See State 
v. Brogden, 329 N.C. 534, 407 S.E.2d 158 (1991). 


To demonstrate the validity of the State’s concession in this 
regard, we need only examine the evidence before the jury with 
regard to the statutory mitigating circumstance of mental or emo- 
tional disturbance at the time this murder was committed, N.C.G.S. 
§ 15A-2000(f2) (1988), a circumstance presumed to have mitigating 
value if found. A reasonable juror could have found the existence 
of this mitigating circumstance. Dr. Brad Fisher testified that based 
on his evaluation of defendant, he was of the opinion that defendant 
is a “severely disturbed person.” He and two other mental health 
experts, Dr. James A. Smith and Dr. Bob Rollins, testified, in 
effect, that defendant has a serious personality disorder that im- 
pairs his capacity to control his impulses, anger, and conduct and 
that leads to episodes of destructive conduct and paranoid distrust 
of other people. He also has a seizure disorder that aggravates 
his problems by lowering his already low self-esteem. These expert 
witnesses agreed that physical abuse by his alcoholic father during 
childhood contributed to defendant’s mental disorder. Dr. Smith 
testified that defendant’s emotional age is thirteen years old. Dr. 
Rollins testified that defendant’s reasoning and overall intellectual 
ability are below average. Dr. Fisher agreed that defendant’s in- 
tellectual ability is below average and that his emotional 
characteristics are adolescent in nature. Given this evidence, we 
conclude that the sentencing proceeding was constitutionally infirm 
in that we cannot conclude beyond a reasonable doubt that the 
erroneous instruction did not prevent one or more jurors from 
finding the mitigating circumstance to exist. 


As other alleged errors in the sentencing phase are unlikely 
to recur at a new capital sentencing proceeding, and because de- 
fendant’s preservation issues have previously been determined con- 
trary to defendant’s contention, we do not address them. 


In summary, we find no error in the guilt-innocence phase 
of defendant’s trial. We do, however, find prejudicial McKoy error 
in the capital sentencing proceeding. Therefore, we vacate the 
sentence of death and remand the case to the Superior Court, 
Wake County, for a new capital sentencing proceeding on the first- 
degree murder conviction. We find no error in defendant’s convic- 
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tions and sentences as to the three robbery with a dangerous 
weapon counts. 


No. 88CRS60405, first-degree murder: guilt phase: no error; 
sentencing phase: death sentence vacated, remanded for new capital 
sentencing proceeding. | 

No. 88CRS66404, robbery with a dangerous weapon: no error. 

No. 88CRS66405, robbery with a dangerous weapon: no error. 


No. 88CRS66406, robbery with a dangerous weapon: no error. 





STATE OF NORTH CAROLINA v. JESSE LEE THOMAS 


No. 218A90 
(Filed 25 June 1992) 


1. Constitutional Law § 283 (NCI4th)— murder — appearance 
without counsel—error 
The trial court erred in a murder prosecution by allowing 
defendant to represent himself where defendant's repeated 
requests to appear as “leading attorney” at the head of “assist- 
ant” counsel did not amount to clear and unequivocal expres- 
sions of a desire to proceed pro se. Waiver of the right to 
counsel and election to proceed pro se must be expressed 
“clearly and unequivocally,” and the trial court must then deter- 
mine whether the defendant knowingly, intelligently, and volun- 
tarily waives the right to in-court representation by counsel. 
The inquiry required by N.C.G.S. § 15A-1242 satisfies constitu- 
tional requirements. | 


Am Jur 2d, Criminal Law § 768. 


Accused’s right to represent himself in state criminal 
proceeding— modern state cases. 98 ALR3d 13. 
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2. Criminal Law § 1337 (NC14th)— murder — aggravating factor — 
previous conviction—criminal record form—not sufficiently 
reliable 


In a murder prosecution reversed on other grounds, the 
evidence was not sufficient to support the sole aggravating 
circumstance of a previous conviction of a felony involving 
the use or threat of violence to the person where the evidence 
consisted solely of a form document issued by the Administrative 
Office of the Courts entitled “Criminal Record Check” which 
expressly disclaimed reliability and omitted substantial iden- 
tification information. N.C.G.S. § 15A-2000(e)(3). 


Am Jur 2d, Criminal Law § 599; Evidence §§ 320 et seq. 


APPEAL of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of death entered by Barefoot, 
J., at the 7 May 1990 Criminal Session of Superior Court, NASH 
County, upon a jury verdict finding defendant guilty of first-degree 
murder. Heard in the Supreme Court 12 May 1992. 


Lacy H. Thornburg, Attorney General, by Charles M. Hensey, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for defendant appellant. 


WHICHARD, Justice. 


Defendant was tried capitally for the first-degree murder of 
Debra Ann Proctor. Immediately before jury selection, the trial 
court conducted a hearing on the issue of defendant’s representa- 
tion by counsel and ruled that defendant could proceed pro se. 
After a trial in which defendant did not present evidence, the 
jury convicted him of first-degree murder on the theory of premedita- 
tion and deliberation. At the penalty phase, the State presented 
documentary evidence in support of the sole aggravating cir- 
cumstance submitted to the jury—whether defendant previously 
had been convicted of a felony involving the use or threat of violence 
to the person. Defendant did not present evidence at the sentencing 
proceeding and made no jury argument. The only mitigating cir- 
cumstance the trial court submitted to the jury was a residual 
one—any circumstance or circumstances which any of the jurors 
found by a preponderance of the evidence. Upon finding the sole 
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aggravating circumstance and rejecting the sole mitigating cir- 
cumstance, the jury recommended a sentence of death. 


On 13 July 1978, Debra Ann Proctor was killed in Rocky Mount. 
That morning, defendant was seated on the porch of a house on 
South Church Street. Several other people were gathered on the 
porch and in the front yard. One of those, Alphonso Taylor, testified 
that defendant’s car was parked in front of the house. Around 
11:00 a.m., Taylor saw the victim walk by the house in the direction 
of a grocery store at the corner of South Church and Home Streets. 
Taylor testified that as Proctor walked by, defendant rose from 
his place on the porch, went to his car, opened the trunk, withdrew 
a long-bladed knife about a foot long, placed the knife under his 
clothing, and began to walk in the direction of the store. Taylor 
and a few other men followed, intending to buy cigarettes at the 
store. Blondie Hinton, who was nine months pregnant, was also 
walking up South Church Street to the store with a friend. 


As the people drew close to the store, the victim walked out. 
Defendant, without speaking, approached the victim from behind, 
grabbed her by the hair, pulled her head back, stabbed her, and 
cut her throat. Taylor and Hinton were within four feet of the 
victim when defendant assaulted her. Defendant ran past Hinton, 
said “I'll see y’all later,” and warned Hinton not to say anything 
or he would “get” her. Defendant continued down the street to 
his car and drove off. Authorities immediately mounted a manhunt, 
but they did not apprehend defendant until over ten years later. 
He was then extradited from New York City to North Carolina. 


[1] Defendant contends, and we agree, that the trial court commit- 
ted reversible error by allowing defendant to represent himself. 
Even before the United States Supreme Court recognized the federal 
constitutional right to proceed pro se in Faretta v. California, 422 
U.S. 806, 45 L. Ed. 2d 562 (1975), it was well settled in North 
Carolina that a defendant “has a right to handle his own case 
without interference by, or the assistance of, counsel forced upon 
him against his wishes.” State v. Mems, 281 N.C. 658, 670-71, 190 
S.E.2d 164, 172 (1972); see N.C. Const. art. I, § 23. Before allowing 
a defendant to waive in-court representation by counsel, however, 
the trial court must insure that constitutional and statutory stand- 
ards are satisfied. 


First, waiver of the right to counsel and election to proceed 
pro se must be expressed “clearly and unequivocally.” State v. 
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McGuire, 297 N.C. 69, 81, 254 S.E.2d 165, 178, cert. denied, 444 
U.S. 948, 62 L. Ed. 2d 310 (1979); see also State v. Treff, 
924 F.2d 975, 978 (10th Cir.), cert. denied, --- U.S. ---, 114 
L. Ed. 2d 728 (1991). “Given the fundamental nature of the right 
to counsel, we ought not to indulge in the presumption that it 
has been waived by anything less than an express indication of 
such an intention.” State v. Hutchins, 303 N.C. 321, 339, 279 S.E.2d 
788, 800 (1981). By requiring an unequivocal election to proceed 
pro se, courts can avoid confusion and prevent gamesmanship by 
savvy defendants sowing the seeds for claims of ineffective assistance 
of counsel. See Treff, 924 F.2d at 979. 


Once a defendant clearly and unequivocally states that he wants 
to proceed pro se, the trial court, to satisfy constitutional standards, 
must determine whether the defendant knowingly, intelligently, 
and voluntarily waives the right to in-court representation by counsel. 
Faretta, 422 U.S. at 835, 45 L. Ed. 2d at 581-82; State v. Bullock, 
316 N.C. 180, 185, 340 S.E.2d 106, 108 (1986). In order to determine 
whether the waiver meets that standard, the trial court must con- 
duct a thorough inquiry. This Court has held that the inquiry re- 
quired by N.C.G.S. § 15A-1242 satisfies constitutional requirements. 
State v. Gerald, 304 N.C. 511, 519, 284 S.E.2d 312, 317 (1981). 
That statute provides: 


A defendant may be permitted at his election to proceed in 
the trial of his case without the assistance of counsel only 
after the trial judge makes thorough inquiry and is satistied 
that the defendant: 


(1) Has been clearly advised of his right to the assistance 
of counsel, including his right to the assignment of counsel 
when he is so entitled; 


(2) Understands and appreciates the consequences of this deci- 
sion; and 


(3) Comprehends the nature of the charges and proceedings 
and the range of permissible punishments. 


N.C.G.S. § 154-1242 (1988). 


The inquiry under N.C.G.S. § 15A-1242 is mandatory, and failure 
to conduct it is prejudicial error. State v. Pruitt, 322 N.C. 600, 
603, 369 S.E.2d 590, 592 (1988). In conducting such inquiries, “ ‘[p]er- 
functory questioning is not sufficient.’ United States ex rel. Axselle 
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v. Redman, 624 F. Supp. 332, 337 (D. Del. 1985) (quoting United 
States v. Welty, 674 F.2d 185, 187 (8d Cir. 1982)). As a further 
safeguard, the trial court must obtain a written waiver of the 
right to counsel. N.C.G.S. § 7A-457 (1989). 


Here, defendant did not “clearly and unequivocally” state a 
desire to proceed in propria persona. Instead, he was confused 
about the choices available to him. From the beginning, defendant 
sought to proceed to trial as lead counsel of a defense team which 
was to include licensed, appointed attorneys. 


At defendant’s first appearance on 7 April 1989, Judge Patterson 
in the District Court, Nash County, noted that “[djefendant desires 
to proceed pro se with assistance of counsel.” (Emphasis added.) 
In October 1989, Judge Allsbrook in the Superior Court, Nash 
County, heard motions in the case. On 3 October, defendant stated 
to the court, “I’m going pro se but I do need an assistant but 
I don’t need Mr. Alford [defendant’s appointed counsel]; he’s in- 
competent.” (Emphasis added.) Recognizing the contradictions in- 
herent in defendant’s request, Judge Allsbrook had defendant sworn 
and inquired whether he desired to waive counsel and proceed 
pro se. Judge Allsbrook attempted to explain to defendant that 
if he proceeded pro se, he would be held to the same rules of 
evidence and procedure as an attorney would be and that he would 
face the danger of procedural default. While defendant acknowl- 
edged that he would have to follow the normal rules and pro- 
cedures, Judge Allsbrook was not successful in his efforts to help 
defendant understand that the trial court could not act as his ad- 
vocate or counsel. Despite Judge Allsbrook’s patient attempts, which 
span several pages of the transcript, it is apparent that defendant 
did not understand that the trial court could not step in, absent 
objection, to insure that defendant’s constitutional rights were pro- 
tected and proper procedures were followed. See State v. Lashley, 
21 N.C. App. 83, 85, 203 S.E.2d 71, 72 (1974). 


Toward the end of the lengthy colloquy, Judge Allsbrook asked 
defendant whether “[w]ith all of these things in mind do you now 
waive your right to the assistance of a lawyer and voluntarily 
and intelligently decide to represent yourself in this case?” Defend- 
ant responded that he wanted Alford to be removed, that he wanted 
the trial court to “appoint me an assistant to assist me on my 
behalf,” and that he did not “want to be left standing alone in 
court with a[n] incompetent assistant attorney ....J do need 
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legal assistance but I am going pro se. I would like for the Court 
to appoint me an assistant that is going to help prepare me in 
this case and my legal defense ... .” (Emphasis added.) When 
asked whether he waived his right to counsel, defendant responded, 
“I waive—I waive my rights for Mr. Terry Alford as my assistant.” 


Unable to determine to his satisfaction whether defendant sought 
to waive his right to counsel and proceed pro se, Judge Allsbrook 
ended proceedings for the day. On 4 October, he informed defendant 
that while he had the right to be represented by counsel or to 
represent himself, he did not “have a right to have the Court 
appoint an attorney and to appear as co-counsel [him]self.” When 
defendant continued to respond that he wanted to proceed pro 
se, but with an assistant, although not Mr. Alford, Judge Allsbrook 
finally asked defendant to sign a written waiver of counsel. Defend- 
ant declined, but continued to insist that the trial court remove . 
Alford and allow defendant to proceed pro se with a new assistant. 
Citing defendant’s irrational conduct in refusing to cooperate with 
counsel, Judge Allsbrook committed defendant to Dorothea Dix 
Hospital for evaluation of his competency to stand trial and assist 
in his defense. 


On 6 November 1989, defendant again appeared before Judge 
Allsbrook. The State then announced for the first time that it 
had evidence to support an aggravating circumstance and that, 
therefore, it would try defendant capitally. Defendant declared his 
readiness to be tried without counsel, but after he revealed through 
a long, rambling monologue that he did not understand why the 
State had changed the nature of the case, Judge Allsbrook denied 
defendant’s motion to appear as co-counsel. He removed Alford 
as counsel and appointed Anthony Brown as main attorney in the 
capital case, with appointment of assistant counsel to follow. 


On 5 February 1990, defendant first appeared before Judge 
Barefoot, who tried the case in Superior Court, Nash County. At 
that time Anthony Brown and Henry Fisher represented defendant. 
On 8 March 1990, Fisher and Brown asked permission to withdraw 
as counsel. Defendant, in another rambling statement, made a cor- 
responding motion to dismiss his attorneys, arguing that the Sixth 
Amendment guaranteed him the right to “participate in my own 
trial as co-counsel” and that he needed assistance, but not from 
incompetent counsel. Judge Barefoot denied the motions to withdraw 
and the motions to remove counsel. 
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On 7 May 1990, defendant again appeared before Judge Barefoot, 
and again the issue of defendant’s representation by counsel was 
raised. In yet another lengthy, incoherent statement, defendant 
referred to his lawyers as his assistants and to himself as “leading 
attorney.” Rather than clarifying the options available to defendant, 
Judge Barefoot interpreted defendant’s statements as a request 
to proceed pro se. After a short inquiry, he permitted defendant 
so to proceed. 


A defendant has only two choices—“‘to appear in propria per- 
sona or, in the alternative, by counsel. There is no right to appear 
both in propria persona and by counsel.” State v. Parton, 303 N.C. 
55, 61, 277 S.E.2d 410, 415 (1981), disavowed on other grounds 
by State v. Freeman, 314 N.C. 432, 333 S.E.2d 743 (1985); accord 
State v. Williams, 319 N.C. 78, 75, 352 S.E.2d 428, 480 (1987); 
State v. Porter, 303 N.C. 680, 688, 281 S.E.2d 377, 383 (1981); State 
v. House, 295 N.C. 189, 204, 244 S.E.2d 654, 662 (1978); cf. Treff, 
924 F.2d at 979 n.6 (“a defendant has no right to hybrid representa- 
tion and a request to proceed in such a manner is not deemed 
an election to proceed pro se”); State v. Robinson, 290 N.C. 56, 
64-67, 224 S.E.2d 174, 178-80 (1976) (trial court’s adoption of a 
“middle course” of legal representation prejudiced defendant). If 
a defendant chooses to proceed pro se, he cannot on appeal claim 
ineffective assistance of counsel. F.g., Redman, 624 F. Supp. at 
336; State v. Brincefield, 43 N.C. App. 49, 52, 258 S.E.2d 81, 84, 
dise. rev. denied, 298 N.C. 807, 262 S.E.2d 2 (1979). A trial court 
faced with a pro se defendant may appoint standby counsel pur- 
suant to N.C.G.S. § 15A-1243. The duties of standby counsel are 
limited by statute to assisting the defendant when called upon 
and to bringing “to the judge’s attention matters favorable to the 
defendant upon which the judge should rule upon his own motion.” 
N.C.G.S. § 15A-1243 (1988). Because “standby counsel” is a creature 
of legislation, with duties limited by statute, defendant does not 
benefit from a typical lawyer-client relationship. He thus cannot 
claim ineffective assistance on the part of standby counsel beyond 
the limited scope of the duties assigned to such counsel by the 
statute or the defendant or voluntarily assumed by such counsel. 
See Ali v. United States, 581 A.2d 368, 379-80 (D.C. 1990), cert. 
denied, --- U.S. ---, 116 L. Ed. 2d 213 (1991). 


In State v. McCrowre, 312 N.C. 478, 322 S.E.2d 755 (1984), 
the defendant signed a written waiver of appointed counsel, with 
the intent to retain counsel. On the day of trial, however, defendant, 
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who had been released from jail only recently, had not yet succeed- 
ed in retaining counsel. The Court held that defendant’s statement 
“I’m ready for trial and I would ask the Court to please get someone 
to assist me in this case” did not constitute an expression of the 
desire to proceed without an attorney. Jd. at 480, 322 S.E.2d at 
776-77; see also McGuire, 297 N.C. at 81-84, 254 S.E.2d at 173-74 
(an indigent defendant who stated several times that he wanted 
different counsel, on another occasion stated that he wanted to 
represent himself, later apparently acquiesced in appointed counsel, 
and subsequently behaved at trial in a way that would have re- 
quired termination of his self-representation, did not clearly and 
unequivocally assert his desire to conduct a pro se defense). We 
likewise hold that defendant’s repeated requests here to appear 
as “leading attorney” at the head of “assistant” counsel did not 
amount to clear and unequivocal expressions of a desire to proceed 
pro se. The trial court thus erred in allowing him to do so. 


For the reasons stated, the trial] court erred in allowing defend- 
ant to represent himself. Defendant is therefore entitled to a new 
trial. Pruitt, 322 N.C. at 604, 369 S.E.2d at 593; Dunlap, 318 N.C. 
at 388-89, 348 S.E.2d at 804. 


[2] Because the issue may arise upon retrial, we discuss one fur- 
ther assignment of error. Defendant contends he can receive only 
a life sentence because the State's evidence of the sole aggravating 
circumstance—that defendant “had been previously convicted of 
a felony involving the use or threat of violence to the person,” 
N.C.G.S. § 15A-2000(e)(3) (1988)— was insufficient as a matter of 
law. That evidence consisted solely of a form document, issued 
by the Administrative Office of the Courts, entitled “Criminal Record 
Check.” The form contains fields of information, some of which 
were filled in by the Edgecombe County Clerk of Superior Court. 
In the field near the top of the form for name and address, the 
clerk had typed “Jesse Lee Thomas.” In the middle part of the 
form, the clerk had checked a box to show that “the following 
excerpts from the public record [were] indexed by the name given 
above.” Placed immediately below that information is a “disclaimer,” 
which reads: “The criminal records in this office are indexed solely 
by name and not by any other identifying characteristics. This 
office cannot guarantee that the records listed herein belong to 
the individual for whom such record is sought.” Just below the 
disclaimer are the following fields of information, some of which 
were left blank and others of which contained typed answers: 
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1) File No.—left blank; 2) Race/Sex—‘“B/M”: 3) DOB—left blank; 
4) Charge—“ROBBERY WITH FIREARM”; and 5) Date Disposed 
And Disposition—“True Bill: January 16, 1967[.] Judgment: 
February 23, 1967[.] Deft. pled Not Guilty. At end of evidence, 
deft. rendered plea of guilty to Common Law Robbery. 9-10 years 
State Prison.” 


Prior to the sentencing proceeding and prior to the State's 
reading to the jury of the information contained on the form, de- 
fendant objected that this document was insufficient to support 
the sole aggravating circumstance. Unlike the Fair Sentencing 
Act, which contains a similar aggravating factor, N.C.G.S. 
§ 15A-1340.4(a)(1)o) (1988), the capital sentencing statute does not 
specify methods of proving convictions. The Fair Sentencing Act 
specifies two methods of proof—“by stipulation of the parties” 
or “by the original or a certified copy of the court record of the 
prior conviction.” N.C.G.S. § 15A-1340.4(e) (1988). This Court has 
held, in a series of cases, that N.C.G.S. § 15A-1340.4(e) is permissive, 
not mandatory, and that it does not preclude other methods of 
proof. See, e.g., State v. Strickland, 318 N.C. 653, 660, 351 S.E.2d 
281, 284-85 (1987) (testimony of law enforcement officer’s personal 
recollection of conviction); State v. Carter, 318 N.C. 487, 491, 349 
S.E.2d 580, 582 (1986) (same); State v. Graham, 309 N.C. 587, 593, 
308 S.E.2d 311, 315 (1983) (same and defendant’s own testimony); 
State v. Thompson, 309 N.C. 421, 424, 307 S.E.2d 156, 159 (1983) 
(defendant’s own testimony). However, a statement by a prosecuting 
attorney is not a sufficient method of proof. State v. Canady, 330 
N.C. 398, 399, 410 S.E.2d 875, 876 (1991); Thompson, 309 N.C. at 
A24-25, 307 S.E.2d at 159. 


In capital cases, this Court has recognized that the preferred 
method of proving a prior violent felony is introduction of the 
judgment itself. See State v. Maynard, 311 N.C. 1, 26, 316 S.E.2d 
197, 211, cert. denied, 469 U.S. 963, 83 L. Ed. 2d 299 (1984); State 
v. Silhan, 302 N.C. 223, 272, 275 S.E.2d 450, 484 (1981). We have 
recognized other methods of proof, however. See, e.g., State v. 
McDougall, 308 N.C. 1, 20-23, 301 S.E.2d 308, 320-21 (stipulation 
by defendant and testimony by victims of prior felony), cert. denied, 
464 U.S. 865, 78 L. Ed. 2d 173 (1983); State v. Hamlette, 302 N.C. 
490, 508, 276 S.E.2d 338, 346-47 (1981) (testimony of defendant at 
guilt phase); State v. Goodman, 298 N.C. 1, 23-24, 257 S.E.2d 569, 
584 (1979) (stipulation by defendant at penalty phase). 
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The partially completed form the State offered here contains 
a disclaimer warning that the office of the clerk “cannot guarantee 
that the records listed herein belong to the individual for whom 
such record is sought.” Neither the file number nor the date of 
birth of the named “Jesse Lee Thomas” is indicated. The form 
thus was not a sufficiently reliable method of proof to support 
the sole aggravating circumstance underlying a sentence of death. 


At defendant’s new capital trial, the State may again attempt 
to prove the prior violent felony aggravating circumstance. See 
Canady, 330 N.C. at 399, 410 S.E.2d at 876. It must do so, however, 
by a method that inspires confidence in the fact of the conviction 
and the identity of the defendant as the perpetrator of the offense. 
The form offered here expressly disclaims reliability and omits 
substantial identification information. It thus is inadequate to in- 
spire the confidence in its reliability required in a capital case. 


New trial. 


STATE OF NORTH CAROLINA v. JOE CEPHUS JOHNSTON, JR. anD MORRIS 
WAYNE JOHNSON 


No. 200A89 
(Filed 25 June 1992) 


1. Homicide § 244 (NCI4th)— first degree murder — sufficiency 
of evidence of premeditation and deliberation 


The State presented sufficient evidence of premeditation 
and deliberation to support defendants’ convictions for first 
degree murder where the evidence tended to show that, after 
defendants and their group shouted vulgarities at the victim 
and his two female friends in a nightclub parking lot, the 
victim attempted to leave; one of the members of defendants’ 
group then hit the victim’s vehicle with a cinderblock; the 
victim got out of the car and knocked this person to the pave- 
ment, but then let him up and told him that he and his friends 
wanted to be left alone; this person ran back to the others, 
and the group started after the victim; as they approached 
the car, the victim stood alone to meet them and to defend 
himself and his friends; the two defendants then made a con- 
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eerted attack on the victim; during the fight, the first defend- 
ant pulled out a knife and stabbed the victim; the second 
defendant used a boxcutter during the course of the fight, 
which was found ten to fifteen feet from the victim’s body; 
after the victim was rendered helpless, the first defendant 
continued to strike him; and the two defendants then fled 
the scene. This evidence was sufficient to support jury findings 
of an absence of provocation on the part of the victim, the 
dealing of lethal blows by the defendants after the victim 
had been rendered helpless, and a killing accomplished in a 
brutal manner through the infliction of numerous mortal wounds. 


Am Jur 2d, Homicide §§ 52, 246, 316, 454. 


. Constitutional Law § 344 (NCI4th) — capital trial— private bench 
conferences with prospective jurors — denial of right to presence 
at all trial stages 

The trial judge violated the right of defendants to be 
present at all stages of their capital trial when he conducted 
unrecorded private bench conferences with prospective jurors 
and excused numerous prospective jurors after these con- 
ferences. The State failed to show that the exclusion of these 
capital defendants from this stage of their trial was harmless 
beyond a reasonable doubt where the record does not reveal 
the substance of most of the trial court’s private discussions 
with the prospective jurors who were excused. Art. I, § 23 
of the N.C. Constitution. 


Am Jur 2d, Criminal Law § 913. 


Validity of jury selection as affected by accused’s absence 
from conducting of procedures for selection and impaneling 
of final jury panel for specific case. 33 ALR4th 409. 


. Homicide § 22 (NC14th); Constitutional Law § 342 (NCI4th)— 
first degree murder — life sentence — capital trial— presence at 
all stages 

Where defendant was tried on an indictment charging 
him with the capital felony of first degree murder and, upon 
his conviction for that crime, was subjected to a capital sen- 
tencing proceeding, the fact that the jury recommended and 
the trial court entered a sentence of life imprisonment did 
not change the capital nature of that trial or his status as 
a capital defendant in that trial, and the unwaivable require- 
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ment of the presence of a capital defendant at every stage 
of his trial was thus applicable. 


Am Jur 2d, Criminal Law §§ 901 et seq. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL of right pursuant to N.C.G.S. § 7A-27(a) from 
judgments entered by Allsbrook, J., on 4 May 1989, in the Superior 
Court, HALIFAX County. Heard in the Supreme Court on 11 
December 1991. 


Lacy H. Thornburg, Attorney General, by Steven F. Bryant, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr., Appellate Defender, by Mark D. 
Montgomery, Assistant Appellate Defender, for the defendant- 
appellant Joe Cephus Johnston, Jr. 


Harry H. Harkins, Jr., for the defendant-appellant Morris Wayne 
Johnson. 


MITCHELL, Justice. 


The defendants were each tried upon proper indictments charg- 
ing them with murder. The jury found both defendants guilty of 
murder in the first degree. At the conclusion of a capital sentencing 
proceeding, the jury recommended a sentence of death for the 
defendant Joe Cephus Johnston, Jr., and a sentence of life imprison- 
ment for the defendant Morris Wayne Johnson. The trial court 
imposed the respective sentences pursuant to the jury’s 
recommendation. 


The defendants contend that the trial court committed revers- 
ible error by denying each defendant’s motion to dismiss the charge 
of first-degree murder against him based on the insufficiency of 
the evidence. We find this contention without merit. The defend- 
ants also contend that the trial court erred by communicating with 
the jurors in the absence of the defendant, counsel, or a court 
reporter. We agree and hold that the defendants are entitled to 
a new trial. Because the issues presented in the defendants’ other 
assignments of error are not likely to arise upon retrial, we do 
not reach or discuss them. 
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The State’s evidence tended to show that on 20 February 
1988, Jackie Jamerson, Cindy Davis and the decedent, Ralph Bryant, 
decided to go to Ick’s, a nightclub in Roanoke Rapids, North Carolina. 
All three were from the Capron, Virginia area and had known 
each other a long time. They had been to Ick’s on many occasions. 


At closing time, Jamerson, Davis and Bryant left Ick’s and 
walked toward their car. A group of men, including the defendants, 
began making vulgar comments to the two women as they walked 
to their car. The women and Bryant ignored the comments and 
reached the car. Charlie Johnston, brother of the defendant Joe 
Cephus Johnston, brushed up against Bryant as Bryant was getting 
into the car. Charlie Johnston then proceeded to a hill behind 
a fence, where the defendants were located, and challenged Bryant 
to come across the fence and fight. At that point, Bryant took 
off his boots, walked to the other side of the fence and stood 
there saying nothing. When no one in the defendants’ group ap- 
proached him, Bryant went back to the car and began to drive away. 


As Bryant and the women drove away, Cindy Davis saw a 
man from the defendants’ group, Mike Smith, run toward them 
and throw a cinderblock which struck the car. Bryant then pulled 
the car into the parking lot of a bank, got out of the car and 
began chasing Smith. Bryant caught Smith from behind, grabbed 
his shirt and flipped him onto the pavement. Bryant told Smith 
he was not going to hurt him. Bryant said he merely wanted the 
group of men to leave Bryant and the two women alone. 


After Bryant let Smith get up, the defendants and their group 
walked down the hill in Bryant’s direction. Bryant left the two 
women and went to meet the defendants’ group in the street. 
The defendant Joe Cephus Johnston said something to Bryant to 
which Bryant responded that he could take the men on one at 
a time, “but just leave the women alone.” The defendant Morris 
Johnson swung his fist at Bryant. Bryant blocked that blow and 
hit Johnson. The defendant Joe Cephus Johnston then began hitting 
Bryant on the upper left side of his body. Both defendants then 
attacked Bryant at the same time. During the fight, Joe Cephus 
Johnston pulled a knife from his pocket and began stabbing Bryant. . 
Morris Johnson also reached into his pocket, pulled something out, 
and began to strike Bryant in the back in a “slicing motion.” During 
the course of the fight, Morris Johnson was stabbed in the stomach 
and the victim Bryant was fatally wounded. 
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Joe Cephus Johnston and several others left the scene to take 
Morris Johnson to the hospital. After leaving Johnson in the hospital, 
Johnston left North Carolina and went to a relative’s house in 
Virginia. On the next day, Johnston telephoned a deputy sheriff 
in North Carolina and said that he was coming back to surrender 
to authorities. However, he was arrested in Virginia later and 
brought back to North Carolina for trial. 


Phil Ricks, an emergency medical technician, testified that he 
arrived at Ick’s about three or four minutes after receiving a call 
for medical assistance. The victim Bryant showed no sign of life 
when Ricks arrived. Ricks testified that he found a boxcutter about 
ten or fifteen feet from Bryant’s body, which was identified at 
trial as belonging to Morris Johnson. 


Dr. Robert Dorian, a pathologist, testified that he had done 
an autopsy on the body of the victim Ralph Bryant. In Dr. Dorian’s 
opinion, Bryant’s death resulted from multiple stab wounds. Dr. 
Dorian opined that Bryant had died within five to ten minutes 
after being stabbed, but he could not say for sure how long Bryant 
had remained conscious. 


At the close of the State’s evidence, and again at the close 
of all the evidence, the defendants moved to dismiss the charges 
of first-degree murder to the extent those charges were based 
on the theory of premeditation and deliberation. The motions were 
denied. 


In one of their assignments of error, the defendants contend 
that the trial court erred in denying their motions to dismiss the 
first-degree murder charges against them because there was no 
substantial evidence to support a reasonable inference of premedita- 
tion and deliberation. On a defendant’s motion for dismissal, the 
trial court must only determine whether there is substantial evidence 
of each essential element of the offense charged and of the defend- 
ant being the perpetrator of the offense. State v. Olson, 330 N.C. 
557, 564, 411 S.E.2d 592, 595 (1992). What constitutes substantial 
evidence is a question of law reserved for the court. Jd. Substantial 
evidence is that which is existing and real, not just seeming or 
imaginary. Id.; State v. Earnhardt, 307 N.C. 62, 66, 296 S.E.2d 
649, 652 (1982). Substantial evidence is relevant evidence that a 
reasonable mind might accept as adequate to support a conclusion. 
Olson, 330 N.C. at 564, 411 S.E.2d at 595. In ruling on a motion 
to dismiss, the trial court must examine the evidence in the light 
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most favorable to the State, and the State is entitled to every 
reasonable inference that may be drawn therefrom. Jd. Contradic- 
tions or discrepancies in the evidence are for the jury’s considera- 
tion and do not warrant dismissal. State v. Powell, 299 N.C. 95, 
99, 261 S.E.2d 114, 117 (1980). 


“Murder in the first degree is the intentional and unlawful 
killing of a human being with malice and with premeditation and 
deliberation.” State v. Hamlet, 312 N.C. 162, 169, 321 S.E.2d 837, 
842 (1984). “Premeditation” means that the act was thought out 
by the perpetrator beforehand for some period of time, however 
short, but no particular amount of time is necessary. Id. “Delibera- 
tion” means that the intent to kill was carried out in a cool state 
of blood in furtherance of a fixed design for revenge or to ac- 
complish an unlawful purpose and not under the influence of a 
violent passion, suddenly aroused by lawful or just cause or legal 
provocation. Jd. at 170, 321 S.E.2d at 842-43. In this context, the 
term “cool state of blood” does not mean the perpetrator was 
devoid of passion or emotion. Olson, 330 N.C. at 564, 411 S.E.2d 
at 595-96. A perpetrator may premeditate, deliberate, and intend 
to kill although prompted and to a large extent controlled by pas- 
sion at the time. Id. 


Premeditation and deliberation are mental processes not nor- 
mally susceptible to proof by direct evidence. In a majority of 
cases, circumstantial evidence must be relied upon to prove them. 
Some of the circumstances from which premeditation and delibera- 
tion may be implied are (1) the absence of provocation on the 
part of the deceased, (2) the statements and/or conduct of the de- 
fendant before and after the killing, (3) any threats or declarations 
of the defendant before or during the occurrence giving rise to 
the death of the deceased, (4) il] will or previous difficulties between 
the parties, (5) the dealing of lethal blows after the deceased has 
been felled and rendered helpless, (6) evidence that the killing 
was done in a brutal manner, and (7) the nature and number of 
the victim's wounds. Olson, 330 N.C. at 565, 411 S.E.2d at 596; 
State v. Gladden, 315 N.C. 398, 430-31, 340 S.E.2d 6738, 693 
(1986). | 


[1] In the present case, substantial evidence was introduced which 
would support findings by the jury to the effect that after the 
defendants and their group shouted vulgarities at the victim and 
his two female friends, the victim Bryant attempted to leave. One 
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of the members of the defendants’ group, Mike Smith, then hit 
the victim’s vehicle with a cinderblock. Bryant got out of the car 
and knocked Smith to the pavement, but then let him up and 
merely told him that he and his friends wanted to be left alone. 
Smith ran back to the others, and at this point the defendants’ 
group started after Bryant. As they approached the car, the victim 
stood alone to meet them and to defend himself and his friends. 
The two defendants then made a concerted attack on the victim. 
During the fight, Joe Johnston pulled out a knife and stabbed 
the victim. Morris Johnson used a boxcutter during the course 
of the fight, which was found ten to fifteen feet from the victim's 
body when the paramedics arrived. After the victim was rendered 
helpless, Johnston continued to strike him. The two defendants 
then fled the scene; Johnson went to the hospital and Johnston 
went to Virginia. 


The foregoing substantial evidence also would have supported 
jury findings of an absence of provocation on the part of the de- 
ceased, the dealing of lethal blows by the defendants after the 
deceased had been rendered helpless, and a killing accomplished 
in a brutal manner through the infliction of numerous mortal wounds. 
From such findings, it could reasonably be inferred that the defend- 
ants killed the victim with premeditation and deliberation. Therefore, 
the trial court did not err in denying the defendants’ motions to 
dismiss the charges of first-degree murder based upon premedita- 
tion and deliberation. 


[2] In another assignment of error, the defendants contend that 
the trial court erred inter alia by holding unrecorded private bench 
discussions with prospective jurors. These unrecorded discussions 
resulted in the trial court excusing a number of the prospective 
jurors. After review of the jury selection process, we conclude 
that the trial court committed error in this regard. 


When the first group of prospective jurors was brought into 
the courtroom during the defendants’ capital trial, the trial court 
asked if any of them knew of any reasons why they were not 
qualified to sit or had extraordinary problems that might excuse 
them from service. The trial court announced that it would hear 
any such prospective jurors individually at the bench. The trial 
court then heard excuses at the bench. This procedure was repeated 
eight times. Numerous prospective jurors were excused after these 
private unrecorded bench conferences. Because these conferences 
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were not recorded, there is no indication in the record before us 
as to why most of these prospective jurors were excused. 


The confrontation clause of Article I, Section 23 of the Con- 
stitution of North Carolina requires that a defendant be present 
at every stage of his capital trial. State v. Huff, 325 N.C. 1, 381 
S.E.2d 635 (1989), vacated on other grounds, --- U.S. ---, 111 
L. Ed. 2d 777 (1990). The trial court’s affirmative duty to insure 
the defendant’s presence at every stage of a capital trial is not 
waiveable by the capital defendant. /d. 


It is well settled that the process of selecting and impaneling 
the jury is a stage of any capital trial at which the defendant 
must be present. State v. Smith, 326 N.C. 792, 794, 392 S.E.2d 
362, 363 (1990). Therefore, it was error for the trial court to exclude 
the defendants, their counsel, and the court reporter from its private 
conversations with prospective jurors prior to excusing those jurors. 
The State thus bears the burden of showing that the exclusion 
of these capital defendants from that stage of their trial was harmless 
beyond a reasonable doubt. Huff, 325 N.C. at 38, 381 S.E.2d at 653. 


In the present case, the record before us does not reveal the 
substance of most of the trial court’s private discussions with the 
prospective jurors who were excused. Thus, we are unable to engage 
in the proper analysis to determine whether the errors were harmless 
beyond a reasonable doubt. Therefore, we must conclude that the 
State has failed to carry its burden, and we cannot say that the 
trial court’s errors were harmless beyond a reasonable doubt. 


[3] The State points out that since Morris Johnson received a 
sentence of life imprisonment, he will not be tried capitally at 
any new trial. The State contends, therefore, that the defendant 
Johnson should not be considered a “capital defendant” whose 
presence was required at all stages of his trial. We find this conten- 
tion without merit. 


Capital cases are cases in which there is a possibility, but 
never a certainty, that the death penalty will be imposed. State 
v. Lachat, 317 N.C. 73, 86, 343 S.E.2d 872, 879 (1986); State v. 
Barbour, 295 N.C. 66, 70, 248 S.E.2d 380, 383 (1978). A conviction 
of the offense charged in such cases must result in either a sentence 
of death or a sentence of life in prison. Id.; N.C.G.S. § 15A-2000 
(1983). It has always been the law in this state that a defendant 
must be present at every stage of his capital trial. E.g., Huff, 
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325 N.C. at 31, 381 S.E.2d at 651 (review of the early cases on 
this rule); State v. Moore, 275 N.C. 198, 208, 166 S.E.2d 652, 659 
(1969). In the present case, the defendant Morris Johnson was tried 
on an indictment charging him with the capital felony of first-degree 
murder and, upon his conviction for that crime, was subjected 
to a capital sentencing proceeding under G.S. § 15A-2000. The 
fact that the jury recommended and the trial court entered a sentence 
of life imprisonment did not change the capital nature of that trial 
or his status as a capital defendant in that trial. Therefore, the 
unwaiveable requirement of his presence applied at every stage 
of his trial and was violated by the trial court’s private bench 
conferences with prospective jurors. 


We are certain that the actions of the trial court were taken 
in good faith and resulted from its concern for the efficient selection 
and comfort of the jury. Nevertheless, we must vacate the verdicts 
and judgments entered against each of the defendants and remand 
their cases to the Superior Court, Halifax County, for a new trial. 


New trial. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


KATHLEEN WIENCEK-ADAMS! v. ROY REX ADAMS 


No. 4A92 
(Filed 25 June 1992) 


Divorce and Separation § 161 (NCI4th)— equitable distribution — 
payment of marital debt—child support not paid—unequal 
distribution 


The trial court did not abuse its discretion in an equitable 
distribution action by its unequal division of marital property 
where the parties agreed at the time of their separation that 


1. Throughout the notice of appeal and briefs filed in this Court, the plaintiff's 
name was spelled “Wieneck-Adams.” However, this is inconsistent with pleadings 
included in the record on appeal filed in the Court of Appeals. Investigation reveals 
the correct spelling to be the one as used in this opinion. 
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the husband would pay all back taxes and make all payments 
on the deed of trust on the marital home and that the wife 
would take custody of the children and not seek child support 
until the back taxes were paid; the agreement was not reduced 
to writing; the tax debt was paid by the husband without 
reimbursement from the wife and the wife supported the 
children without seeking child support payments from the hus- 
band; a dispute arose as to whether the agreement included 
a waiver by the wife of all of her interest in the marital 
home; and the trial court disregarded the agreement because 
it had not been committed to writing, found that the husband 
could not have made child support payments while he was 
paying back taxes, entered a child support order for the subse- 
quent period, credited the husband with payment of the wife's 
share of the marital debt by awarding him sole ownership 
of the home, and awarded the wife two amounts not in dispute. 
Although the Court acknowledged the unfairness of the wife’s 
supporting the children for three years without help from 
their father and without compensation in the ultimate resolu- 
tion of the matter, the issue of child support is not encom- 
passed in the equitable distribution issue and its consideration 
is explicitly barred by N.C.G.S. § 50-20(f) from inclusion in 
the determination of equitable distribution. 


Am Jur 2d, Divorce and Separation §§ 915, 919, 930. 
Justice WEBB dissenting. 

APPEAL by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 104 N.C. App. 
621, 410 S.E.2d 525 (1991), affirming an order entered by Hooks, 
J., on 24 September 1990 in District Court, BRUNSWICK County, 
which provided for the equitable distribution of the marital assets 


of the parties pursuant to N.C.G.S. § 50-20. Plaintiff-appellant’s 
argument heard in the Supreme Court on 13 April 1992. 


Shipman & Lea, by Jennifer L. Umbaugh, for plaintiff-appellant. 
David P. Ford for defendant-appellee. 


LAKE, Justice. 


A Judgment of Absolute Divorce between the parties in this 
case was entered on 2 March 1989. The issues of custody, child 
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support and equitable distribution were tried before Judge D. Jack 
Hooks, Jr. at the 1 December 1989 and 17 July 1990 sessions of 
the District Court, Brunswick County. The plaintiff appealed the 
trial court’s order to the Court of Appeals, which rendered its 
opinion on 3 December 1991, with Judge Cozort dissenting. 


The parties were married on 2 August 1981 and were separated 
on 3 January 1987; they have three daughters. At trial it was 
stipulated that at the time of the parties’ separation there were 
two major assets: the husband’s pension plan at Carolina Power 
& Light Company, which the court divided equally by way of a 
Qualified Domestic Relations Order, and the marital home located 
at 106 21st Street, Long Beach, North Carolina. On the date of 
separation, the fair market value of the home was $31,000.00, with 
an outstanding mortgage balance of $19,605.29, resulting in a net 
equity of $11,394.71. The parties had a joint marital debt to the 
Internal Revenue Service of $23,042.70 in back taxes for 1981 and 
1982. 


The evidence indicates that at the time of their separation, 
the parties reached the following agreement: the husband would 
pay all the back taxes; the husband would assume and make payments 
on the deed of trust on the marital home; the wife would take 
custody of the children and seek no child support from the husband 
until such time as the back taxes were paid. The parties carried 
out this agreement to the extent that the husband did pay off 
all of the tax debt without seeking reimbursement from the wife 
and the wife supported the children without seeking child support 
payments from the husband. The parties did not reduce their agree- 
ment to writing. 


Following the separation, a dispute arose between the parties 
as to whether the agreement included a waiver by the wife of 
all her interest in the marital home as part of the consideration 
for the husband’s paying the taxes. That dispute led to this con- 
tested action for equitable distribution. 


After hearing the evidence, the trial court found that the par- 
ties’ oral agreement had included a provision for the wife to convey 
her interest in the marital home in exchange for the husband's 
agreement to pay the taxes. However, the trial court also found 
as a fact that the parties had not committed to writing the terms 
of their agreement, as required by N.C.G.S. § 22-2, and therefore 
disregarded the agreement in its treatment of the issues in this case. 
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The trial court held that the husband could not have afforded 
to make any child support payments from the time of the parties’ 
separation on 3 January 1987 to 1 January 1990 because he was 
making payments on the back taxes during that period. The court 
entered a child support order for the period from 1 January 1990 
to the date of its order, 24 September 1990, carefully calculating 
the amount owed under the Child Support Guidelines both prior 
to and after their modification as of 1 July 1990. 


In dividing the marital home under N.C.G.S. § 50-20, the court 
credited the defendant with his payment of the wife’s share of 
the joint marital debt in the amount of $11,521.35 by awarding 
him sole ownership of the marital home, which had a net equity 
of $11,394.71. 


Ultimately, the court awarded the wife $2,450.00 and the hus- 
band $13,844.71. The wife’s award represents a one-half interest 
in a motorcycle and the appreciation in the marital home, neither 
of which was in dispute. The difference between the spouses’ awards 
represents the net equity in the marital home. 


Because this case comes before us by way of an appeal based 
solely on a dissenting opinion in the Court of Appeals, our review 
is “limited to a consideration of those questions which are (1) 
specifically set out in the dissenting opinion as the basis for [the] 
dissent, (2) stated in the notice of appeal, and (3) properly presented 
in the... briefs ....” N.C. R. App. P. 16(b); see also State 
v. Hooper, 318 N.C. 680, 351 S.E.2d 286 (1987); Clifford v. River 
Bend Plantation, Inc., 312 N.C. 460, 323 S.E.2d 23 (1984). Therefore, 
the sole issue before us is whether the trial court’s facially unequal 
distribution of the marital property constitutes an abuse of discre- 
tion in light of its finding that the distribution in this case should 
be equal. This is the issue presented in the dissent, the notice 
of appeal and the briefs. 


Equitable distribution is vested in the discretion of the trial 
court and will not be disturbed absent a clear abuse of that discre- 
tion. White v. White, 312 N.C. 770, 324 S.E.2d 829 (1985). Only 
a finding that the judgment was unsupported by reason and could 
not have been a result of competent inquiry, Lawing v. Lawing, 
81 N.C. App. 159, 344 8.E.2d 100 (1986); Nix v. Nix, 80 N.C. App. 
110, 341 S.E.2d 116 (1986), or a finding that the trial judge failed 
to comply with the statute, N.C.G.S. § 50-20(c) (1987), will establish 
an abuse of discretion. White v. White, 312 N.C. 770, 324 S.E.2d 
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829. The record before us reflects that the trial judge’s decision 
is supported by reason and complies with the statute. 


The wife’s argument against the equitability of the court's 
distribution of the assets is grounded in the court’s refusal to 
consider her waiver of child support during the period from the 
parties’ separation on 3 January 1987 until 1 January 1990 while 
the husband was making payments on the joint marital tax debt. 
The contention is that if the court had offset the child support 
which would have accumulated during that period (found by the 
court to be $24,570.00)? against the amount paid by the husband 
in back taxes ($23,042.70), the parties would have been essentially 
even, and the marital home should have been divided evenly be- 
tween them. According to the wife, the court’s failure to so consider 
her waiver, while awarding the husband the entire house, results 
in a double credit to the husband, who got both the benefit of 
not paying child support and the credit for paying the wife’s share 
of the debt. Judge Cozort’s dissent reflects these same arguments 
and concludes that ‘[this] kind of double credit is an abuse of 
discretion, and [the court] should not let it stand.” Wieneck-Adams 
v. Adams, 104 N.C. App. at 624, 410 S.E.2d at 527. 


As a preliminary matter, we affirm the trial court’s view that 
the oral agreement between the parties had to be disregarded. 
McLean v. McLean, 88 N.C. App. 285, 363 S.E.2d 95 (1987), aff'd, 
323 N.C. 548, 374 S.E.2d 376 (1988); McIntosh v. McIntosh, 74 N.C. 
App. 554, 328 S.E.2d 600 (1985); see N.C.G.S. § 50-20(d) (1987) (pro- 
viding for written, duly executed and acknowledged agreements 
dividing marital property). However, the above cited authorities 
do not stand for the proposition that the court was barred from 
considering, apart from the agreement, the fact that the wife had 
paid for the children’s support for three years without contribution 
from the husband. What precluded the court from such considera- 
tion is the plain meaning of subsection (f) of N.C.G.S. § 50-20, 
the equitable distribution statute, which states: 


(f) The court shall provide for an equitable distribution 
without regard to alimony for either party or support of the 
children of both parties. After the determination of an equitable 


2. The court found as a fact that the husband's child support obligation for 
the period in question would have been $682.50 per month. Multiplied by 36 months, 
this amounts to $24,570.00. 
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distribution, the court, upon request of either party, shall con- 
sider whether an order for alimony or child support should 
be modified or vacated pursuant to G.S. 50-16.9 or 50-13.7. 


N.C.G.S. § 50-20(f) (1987) (emphasis added). 


In Bradley v. Bradley, 78 N.C. App. 150, 336 S.E.2d 658 (1985), 
the Court of Appeals held that N.C.G.S. § 50-20(f) “indicates that 
amounts paid or received by a party as support for the children 
of the parties are not to be considered in determining an equitable 
distribution.” 78 N.C. App. at 153, 336 S.E.2d at 660. We agree 
with the wife that Bradley is different from this case in that it 
focused on the prohibition on treating child support as income 
to either party. It is also true, as the wife argues, that our courts 
have not interpreted N.C.G.S. § 50-20(f) to exclude consideration 
of “an entire waiver of child support in exchange for satisfaction 
of a marital debt.” However, the holding in Bradley reflects the 
broader prohibition of the statute: that past payments or receipts 
of child support are not to be taken into account in determining 
equitable distribution. 


Alternatively, the wife contends that the trial court could and 
should have considered the wife's unrequited waiver of child sup- 
port under the catchall section of the statute allowing consideration 
of “any other factor which the court finds to be just and proper.” 
N.C.G.S. § 50-20(c)(12) (1987). We read the words “any other” to 
exclude those factors explicitly excluded from consideration by other 
provisions of N.C.G.S. § 50-20(f). Thus we conclude that in its deter- 
mination of equitable distribution the trial court properly excluded 
the wife's payment of child support and her waiver of claims for 
the husband’s payment of child support for the period from 3 January 
1987 through 1 January 1990. 


Finally, the wife maintains that the court was inconsistent, 
and therefore erroneous, in finding that an equal distribution of 
the assets would be equitable in this case, but awarding the parties 
unequal parts of the marital estate. We understand the meaning 
of the trial court’s ruling that an equal distribution of the assets 
would be equitable in this case to be that the parties were equally 
deserving when judged by the criteria in N.C.G.S. § 50-20(c). For 
example, they were both well employed, neither had assets or 
liabilities that far exceeded those of the other, and the wife had 
no desire or need to reside with the children in the marital home. 
Further, the wife was entitled to one-half the equity in the home 


694 IN THE SUPREME COURT 


WIENCEK-ADAMS v. ADAMS 
[331 N.C. 688 (1992)] 


($5,697.00) but she was relieved of $11,521.00 in debt in exchange 
for her interest in the home. In order to achieve the equal distribu- 
tion, the judge made an allowance in the husband's favor to reflect 
his post-separation payments to remove a debt that would other- 
wise have been divided equally here as well. We do not find any 
inconsistency or error in the trial court’s order. In light of the 
facts properly under consideration by the trial court, including 
the “relative parity in the incomes of the parties” and the husband's 
having “expended substantial sums to alleviate . .. the marital 
debt,” we find no abuse of discretion in allowing the husband a 
credit for his payment of the parties’ joint marital debt to the 
Internal Revenue Service. Even Ms. Wiencek-Adams concedes that 
if the child support waiver is not to be taken into consideration, 
the distribution by the trial court is equitable. 


While we acknowledge the unfairness of the wife’s supporting 
the children for three years without help from their father and 
without compensation in the ultimate resolution of the matter, un- 
fortunately the issue of child support is not within the scope of 
our review in this case. It is not encompassed in the equitable 
distribution issue; indeed its consideration is explicitly barred by 
statute from inclusion in the determination of equitable distribu- 
tion. Furthermore, the child support issue was not raised in any 
petition for further discretionary review under N.C.G.S. § 7A-81. 
Therefore, we cannot and do not reach it. 


We conclude that there was no abuse of discretion by the 
trial court, and the decision of the Court of Appeals is 


Affirmed. 


Justice WEBB dissenting. 


I dissent for the reasons stated by Judge Cozort in his dissent- 
ing opinion in the Court of Appeals. 
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STATE OF NORTH CAROLINA v. RALPH MAYNOR 


No. 67A91 
(Filed 25 June 1992) 


1. Homicide § 588 (NCI4th)— necessity for killing—honest but 
unreasonable belief—imperfect self-defense instruction 
inappropriate 

The trial court did not commit plain error in a first degree 
murder case by failing to instruct the jury that it should find 
that the defendant acted in the exercise of imperfect self- 
defense and was thus not guilty of first degree murder if 
it found that he killed the victims due to an honest but 
unreasonable belief that it was necessary to save himself from 
imminent death or great bodily harm. To the extent that some 
prior decisions of the Supreme Court and the Court of Appeals 
may tend to imply that a contrary holding is required, they 
are disapproved. 


Am Jur 2d, Homicide §§ 152-155. 


Standard for determination of reasonableness of criminal 
defendant’s belief, for purposes of self-defense claim, that 
physical force is necessary — modern cases. 73 ALR4th 993. 


2. Evidence and Witnesses § 282 (NCI4th) — character evidence — 
rebuttal by acts of misconduct—harmless error 


Assuming arguendo that a witness’s testimony about de- 
fendant’s acts of violence toward her was not admissible to 
rebut defendant’s evidence of his nonviolent character, the 
admission of such testimony in defendant’s trial for three first 
degree murders was harmless beyond a reasonable doubt in 
light of defendant’s testimony about prior acts of violence he 
had committed and the uncontradicted evidence at trial that 
defendant shot each of the three victims in the back two or 
more times, stopping at one point to reload his rifle before 
continuing to shoot them, that there was no gun in the victims’ 
ear before, during or after the killings, and that nothing had 
ever happened previously to cause defendant to believe that 
any of the victims wanted to harm him. N.C.G.S. § 8C-1, Rule 
404(b). 


Am Jur 2d, Appeal and Error §§ 517, 797 et seq.; Evi- 
dence §§ 339-343. 
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3. Criminal Law § 445 (NCI4th)— jury arguments-— personal 
disbelief of witness—curative instruction 


Impropriety in the prosecutors’ closing arguments which 
expressed their personal disbelief in the testimony of a key 
defense witness was cured when the trial court sustained de- 
fendant’s objections thereto and instructed the jury to disregard 
such arguments. 


Am Jur 2d, Appeal and Error § 807. 


Propriety and prejudicial effect of counsel’s negative 
characterization or description of witness during summation 
of criminal trial— modern cases. 88 ALR4th 209. 


. APPEAL of right pursuant to N.C.G.S. § 7A-27(a) from a judg- 
ment entered by Ellis, J., on 11 December 1989 in the Superior 
Court, ROBESON County. Heard in the Supreme Court on 13 
February 1992. 


Lacy H. Thornburg, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, for the defendant-appellant 
Maynor. 


MITCHELL, Justice. 


The defendant was tried upon proper indictments charging 
him with three counts of murder. The jury found the defendant 
guilty of murder in the first degree on all three counts under 
the theory that the defendant committed the murders during the 
perpetration of a felony committed with a deadly weapon. At the 
conclusion of a capital sentencing proceeding, the jury recommend- 
ed sentences of life imprisonment for the defendant. The trial court 
sentenced the defendant to three consecutive sentences of life 
imprisonment. 


The defendant presents three arguments on appeal. First, he 
argues that the trial court’s jury instructions on self-defense con- 
stituted plain error. Next, the defendant contends that the trial 
court erred in allowing the State to introduce evidence of specific 
acts of misconduct by the defendant to rebut the defendant’s 
character evidence. Finally, the defendant argues that he was preju- 
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diced by the prosecutors’ closing arguments which expressed their 
personal disbelief in the testimony of a key defense witness. 


The State’s evidence tended to show that on 9 October 1985, 
the defendant Ralph Maynor drove Theresa Oxendine and her seven- 
year-old daughter to Pembroke, North Carolina in Oxendine’s 1979 
Ford LTD. After they ran some errands in Pembroke, they left 
to go to the mobile home they lived in together three or four 
miles out of town. While driving, the defendant kept his loaded 
A4 caliber automatic rifle at his side. 


As the defendant drove toward their mobile home, he told 
Oxendine that he believed they were being followed. She turned 
around and saw a car, but it was about a mile behind them. As 
they neared a bridge, the defendant repeated that they were being 
followed. Oxendine again looked around and saw a car, but it was 
doing nothing unusual. As they drove onto the bridge, the defend- 
ant “got ready to stop” and told Oxendine to get down. After 
they crossed the bridge, the defendant pulled the car to a stop 
on the right shoulder of the road. Oxendine told her daughter 
sitting in the back seat to get down. After she had done me 
a small blue car swerved in front of them. 


Oxendine saw the defendant get out of her car with the rifle, 
walk up to the blue car, and begin to shoot. At this point the 
blue car had gone down an embankment. The defendant began 
to shoot the people in the blue car. Oxendine heard six or seven 
shots. After the defendant had finished shooting, he got back into 
Oxendine’s car and they left “in a hurry.” Oxendine never saw 
any weapon other than the defendant’s gun. Oxendine asked the 
defendant whether he had killed “all of them,” and he replied that 
he had. 


Dawn Maynor testified at trial that she was married to the 
defendant. Prior to their marriage, the defendant had told her 
about killing the three victims in question in this case. The defend- 
ant told her that the three victims had been trying to kill him, 
and he had shot them before they could shoot him. He told her 
that he had then gone up to the blue car and shot the last man 
who was still breathing. 


State Bureau of Investigation Special Agent James Bowman 
testified that he and a detective had interviewed the defendant 
on 16 July 1988. The defendant made a statement to them, during 
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which he gave his version of the events of 9 October 1985. He 
said he had thought the blue car with three men was following 
him. He stated that the blue car had bumped the car he was 
driving in the rear going about fifty-five miles per hour. He said 
he had seen what he thought was a gun being passed from the 
back seat to the front. He had pulled over to the side of the 
road, and the car with the three men had then swerved in front 
of him and blocked him from leaving. He had seen the gun being 
passed around in the blue car and had gotten out and shot into 
the blue car before the men could shoot him. He stated that he 
had feared for his life and had believed that had he not shot the 
men they would have killed him and the others with him. 


The defendant gave testimony at trial substantially the same 
as the statement he had made to law enforcement officers. The 
defendant also testified that prior to the events of 9 October 1985, 
nothing had ever happened with any of the three victims to cause 
him to believe that any of them wanted to hurt him. 


The defendant also introduced the testimony of Crystal 
Oxendine, the daughter of Theresa Oxendine. At the time of the 
defendant’s trial] in 1989, Crystal was ten-years-old. Crystal testified 
that on 9 October 1985, she was in the back seat of the car the 
defendant was driving. She saw two people in a blue car, and 
what looked like a stick coming out of the car on the passenger 
side. She further stated that this “stick” resembled the top of 
a gun. On cross-examination, Crystal stated that she had heard 
about seven to thirteen shots and that the entire incident had 
lasted about thirty minutes. She testified that the car the defendant 
had been driving had not been bumped by the blue car. 


[1] By his first assignment of error, the defendant contends that 
the trial court gave erroneous instructions on self-defense to the 
jury. Specifically, the defendant contends that the trial court erred 
by failing to instruct the jury that if it found that he killed the 
victims due to an honest but unreasonable belief it was necessary 
to do so to protect himself from death or great bodily harm, the 
jury must conclude that he was engaged in acts of imperfect self- 
defense when he killed the victims and was not guilty of first-degree 
murder. We note here that the defendant has properly notified 
this Court that he did not object to the trial court’s instructions 
on this ground. Therefore, our review is for “plain error.” State 
v. Odom, 307 N.C. 655, 300 S.B.2d 378 (1983). We conclude that 
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the trial court committed no such error when instructing the jury 
on the doctrine of self-defense as a defense to a charge of murder. 


In the present case, the jury found the defendant guilty of 
first-degree murder solely on the basis of the felony murder theory. 
At the outset, we assume arguendo but do not decide that in 
certain circumstances, some instruction on the doctrine of self- 
defense as a defense to first-degree murder under the felony murder 
theory may be proper. But see, e.g., Rainer v. State, 342 So. 2d 
1348 (Ala. Crim. App. 1977); Gray v. State, 463 P.2d 897 (Alaska 
1970); State v. Celaya, 135 Ariz. 248, 660 P.2d 849 (1983); People 
v. Loustunau, 181 Cal. App. 3d 163, 226 Cal. Rptr. 216 (1986); State 
v. Marks, 226 Kan. 704, 602 P.2d 1344 (1979); Layne v. State, 542 
So. 2d 237 (Miss. 1989); People v. Guraj, 105 Misc. 2d 176, 481 
N.Y.S.2d 925 (N.Y. Sup. Ct. 1980); Smith v. State, 209 Tenn. 499, 
354 S.W.2d 450 (1961); Dank v. State, 597 S.W.2d 358 (Tex. Crim. 
App. 1980); State v. Dennison, 115 Wash. 2d 609, 801 P.2d 193 
(1990) (en bane). 


It is well settled that perfect self-defense which excuses a 
killing altogether arises where, at the time of the killing: 


(1) it appeared to defendant and he believed it to be necessary 
to kill the deceased in order to save himself from death or 
great bodily harm; and 


(2) defendant's belief was reasonable in that the circumstances 
as they appeared to him at the time were sufficient to create 
such a belief in the mind of a person of ordinary firmness; and 


(3) defendant was not the aggressor in bringing on the affray, 
i.e., he did not aggressively and willingly enter into the fight 
without legal excuse or provocation; and 


(4) defendant did not use excessive force, i.e., did not use more 
force than was necessary or reasonably appeared to him to 
be necessary under the circumstances to protect himself from 
death or great bodily harm. 


State v. Bush, 307 N.C. 152, 158, 297 S.E.2d 563, 568 (1982) (quoting 
State v. Norris, 303 N.C. 526, 530, 279 S.E.2d 570, 572-73 (1981) ). 
Our cases also recognize an imperfect right of self-defense which 
arises when both elements (1) and (2) in the preceding quotation 
exist, but elements (3) and/or (4) do not exist. State v. Mize, 316 
N.C. 48, 340 S.E.2d 439 (1986); State v. Bush, 307 N.C. 152, 297 
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S.E.2d 563 (1982); State v. Norris, 303 N.C. 526, 279 S.E.2d 570 
(1981); State v. Potter, 295 N.C. 126, 244 S.E.2d 397 (1978); State 
v. Deck, 285 N.C. 209, 203 S.E.2d 830 (1974); State v. Ellerbe, 
223 N.C. 770, 28 S.E.2d 519 (1944). Elements (1) and (2) “are common 
to both perfect self-defense and imperfect self-defense.” State v. 
Wilson, 304 N.C. 689, 695, 285 S.E.2d 804, 808 (1982) (emphasis 
added). Therefore, a trial court is not required to instruct on either 
perfect or imperfect self-defense with regard to a charge of murder 
“unless evidence was introduced tending to show that at the time 
of the killing, the defendant reasonably believed” it necessary to 
kill the victim in order to save himself from imminent death or 
great bodily harm. State v. Norman, 324 N.C. 253, 260, 378 S.E.2d 
8, 12 (1989). 


For the foregoing reasons, we hold that the trial court did 
not commit plain error in the present case by failing to instruct 
the jury that it should find that the defendant acted in the exercise 
of imperfect self-defense if it found that he killed the victims due 
to an honest but unreasonable belief that it was necessary to save 
himself from imminent death or great bodily harm. To the extent 
that some prior decisions of this Court and the Court of Appeals 
may tend to imply that a contrary holding is required, they are 
disapproved. F.g., State v. Jones, 299 N.C. 103, 261 S.E.2d 1 (1980); 
State v. Thomas, 184 N.C. 757, 114 S.E. 834 (1922); State v. Best, 
79 N.C. App. 734, 340 S.E.2d 524 (1986). 


[2] In his next assignment of error, the defendant contends that 
the trial court committed reversible error by allowing the State 
to introduce evidence of specific acts of misconduct by the defend- 
ant to rebut his character evidence. In the case sub judice, the 
defendant called Clara Chavis who testified to his non-violent 
character. The trial court erroneously sustained the defendant’s 
objection when the State attempted to cross-examine Chavis about 
her knowledge of several incidents of violence by the defendant 
against Theresa Oxendine. N.C.G.S. § 8C-1, Rule 405(a) (1991). 
Thereafter, the State called Oxendine to testify concerning the 
acts of violence by the defendant against her. The State indicated 
to the trial court on voir dire that it sought to introduce Oxendine’s 
testimony in order to rebut Chavis’ testimony as to the defendant’s 
non-violent character. The trial court then permitted Oxendine to 
testify about specific instances of violence by the defendant, in- 
cluding one occasion on which the defendant threatened to blow 
up Oxendine’s mother’s house in order to get Oxendine to visit 
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him. Oxendine further testified that on another occasion the defend- 
ant shot at her inside their mobile home three or four times as 
she was lying on the bed. 


Assuming arguendo that Oxendine’s testimony was not ad- 
missible under N.C.G.S. § 8C-1, Rule 404(b) or any other of our 
Rules of Evidence, the defendant has not carried his burden of 
showing that there is a “reasonable possibility that, had the error 
in question not been committed, a different result would have been 
reached at trial.” N.C.G.S. § 15A-1443(a) (1988). Uncontradicted 
evidence at trial was to the effect that the defendant shot each 
of the three victims in the back two or more times, stopping at 
one point to reload his rifle before continuing to shoot them. 
Numerous witnesses testified that before, during, and after the 
killings there was no gun in the victims’ car. The defendant testified 
that nothing had ever happened previously to cause him to believe 
that any of the three victims wanted to harm him. Further, the 
defendant himself testified at trial to prior acts of violence he 
had committed, including cutting Oxendine’s husband. We therefore 
conclude that if the admission of the testimony of Oxendine com- 
plained of here was error, it was harmless. Jd. This assignment 
of error is overruled. 


[3] By his next assignment of error the defendant contends that 
he was prejudiced by the prosecutors’ repeated assertions during 
their closing arguments to the jury that they personally disbelieved 
a key defense witness. On four separate occasions during closing 
arguments, the prosecutors interjected their personal opinions 
concerning the testimony of Crystal Oxendine. After each such 
statement, the defendant’s counsel entered an objection which was 
sustained by the trial court. After the second statement, the trial 
court also instructed the jury, “Don't consider what the D.A. 
believes.” The defendant argues that despite the trial court’s remedial 
actions, the prosecutors were still able to place their personal beliefs 
before the jury, thereby violating the defendant's right to due 
process of law. We do not agree. We have said that: “Where im- 
mediately upon a defendant’s objection to an improper remark made 
by the prosecutor in his closing argument, the trial court instructs 
the jury to disregard the offending statement, the impropriety 
is cured.” E.g., State v. Small, 828 N.C. 175, 185, 400 S.E.2d 4138, 
418 (1991) (quoting State v. Woods, 307 N.C. 213, 222, 297 S.E.2d 
574, 579 (1982)). In the present case, the trial court cured the 
impropriety of the prosecutors’ arguments when it sustained the 
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defendant’s objections and instructed the jury to disregard such 
arguments. 


We hold that the defendant received a fair trial free from 


prejudicial error. 


I. 


No error. 


CLYDE P. MURPHEY v. GEORGIA PACIFIC CORPORATION 


No. 189A90 
(Filed 25 June 1992) 


Negligence § 9 (NCI3d)— rewiring electric meter — ground fault 
interrupter disconnected —summary judgment for defendant — 
improper 

The trial court erred by granting summary judgment for 
defendant in a negligence action brought by a plaintiff injured 
when an electric meter exploded while plaintiff was rewiring 
the meter, and defendant had previously disconnected a ground 
fault interrupter (GFI) which would have extinguished the are 
and prevented injury to plaintiff. There was evidence that 
the National Electric Code requires an operational GFI for 
the type of switchgear to which the meter was connected, 
and a violation of the National Electric Code is negligence 
per se. There was also testimony from which a jury could 
find that, in disabling the protective equipment, defendant 
did something a reasonable man in similar circumstances would 
not do, and the jury could find that operating the switchgear 
after the GFI had been disconnected was negligence in that 
it created a hidden defect which was known by defendant 
and not known by plaintiff. While it is true that the discon- 
nected GFI did not cause the explosion, the complaint is that 
the GFI did not shut down the power when the fault occurred, 
and the burden will be on the plaintiff to show how much 
of the injury was caused by the negligence of the defendant. 


Am Jur 2d, Negligence §§ 716 et seq. 
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2. Negligence § 13.1 (NCI3d)— rewiring electric meter — explo- 
sion— contributory negligence 
Summary judgment was incorrectly granted for defendant 
in an action brought by a plaintiff injured when the electric 
meter which he was rewiring exploded and defendant had 
claimed that contributory negligence barred recovery. The 
evidence does not show why plaintiff did not see that a ground 
fault interrupter (GFI) was disconnected and it could not be 
held as a matter of law that plaintiff should have seen the 
disconnection, and affidavits made it a jury issue as to whether 
it was contributory negligence for plaintiff to work in the 
cabinet without shutting down the power. 


Am Jur 2d, Negligence §§ 842 et seq. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right by plaintiff pursuant to N.C.G.S. § 7A-30(2) 
from a divided panel of the Court of Appeals, 98 N.C. App. 55, 
389 S.E.2d 826 (1990), affirming a judgment entered by Johnson 
(E. Lynn), J., on 10 November 1988 in Superior Court, COLUMBUS 
County. Heard in the Supreme Court 13 November 1990. 


The plaintiff brought this action to recover for personal in- 
juries he received while performing work as an electrician for the 
defendant. The defendant made a motion for summary judgment. 
The papers filed in support and in opposition to the motion showed 
that in the summer of 1981 the plaintiff was employed as a general 
job superintendent with Ireland Electric Company. Ireland Electric 
had installed an electric meter at a sawmill the defendant owned 
and operated near Whiteville, North Carolina. 


The meter did not work properly. Ralph Ireland, the owner 
of Ireland, and the plaintiff went to the premises of the defendant 
on 8 August 1981 to rewire the meter. The meter was attached 
to the outside of a cabinet which contained electrical equipment 
known as a switchgear. There was a ground fault interrupter (GFI) 
as a part of the switchgear. The GFI is a piece of equipment 
that senses when there is an abnormal amount of power going 
from phase to ground and signals a circuit breaker to shut down 
the power. The GFI does not prevent a fault from occurring. When 
a fault occurs, the GFI will shut down the power. At some point 
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in 1977 or 1978, because of unexplained tripping in one of the 
defendant’s wood processing facilities, the defendant disconnected 
the GFI. 


When Mr. Ireland and the plaintiff entered the premises of 
the defendant, they were not told that the GFI had been discon- 
nected. Mr. Ireland and the plaintiff opened the cabinet. The 
plaintiff said he saw the GFI but did not see that it had been 
disconnected. Mr. Ireland said that he saw the GFI had been discon- 
nected but he did not tell the plaintiff. The plaintiff entered the 
cabinet and began rewiring the meter. There was an explosion 
which caused a flame which severely burned the plaintiff. The 
explosion was caused by a fault in a conductor which caused an 
arc. There was no evidence as to what caused the fault. 


Edward W. McNally, an electrical engineer, testified by af- 
fidavit that had the GFI been operable it would have extinguished 
the are and prevented injury to the plaintiff. An affidavit by James 
Samuel McKnight, an electrical engineer, was filed in which he 
said that if the GFI had been operable, it would have significantly 
decreased the magnitude of the fire by reducing approximately 
95% or more of the electrical power which fed the fire. In such 
a case, said Mr. McKnight, it is highly unlikely that the plaintiff 
would have received the serious injuries which he received. 


The superior court granted the defendant’s motion for sum- 
mary judgment. The Court of Appeals affirmed. The plaintiff ap- 
pealed to this Court. 


DeBank, McDaniel, Holbrook & Anderson, by William E. 
Anderson, for plaintiff appellant. 


Patterson, Dilthey, Clay, Cranfill, Sumner & Hartzog, by Ronald 
C. Dilthey, for defendant appellee. 


WEBB, Justice. 


This case brings to the Court a question as to the propriety 
of allowing a motion for summary judgment in an action for per- 
sonal injury based on negligence. When a defendant moves for 
summary judgment in such a case and supports the motion with 
a forecast of evidence that would entitle him to a directed verdict 
if the evidence were offered at trial, the defendant is entitled 
to have his motion allowed unless the plaintiff makes a forecast 
of evidence which shows there is a genuine issue for trial. Moore 
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v. Fieldcrest Mills, Inc., 296 N.C. 467, 251 S.E.2d 419 (1979); Caldwell 
v. Deese, 288 N.C. 375, 218 S.E.2d 379 (1975). The question posed 
by this case is whether the evidence forecast by the papers filed 
by both parties shows as a matter of law that the defendant’s 
negligence was not the proximate cause of the plaintiff's injury 
or that the plaintiff's contributory negligence was the proximate 
cause of the injury. 


[1] The parties agree that the disconnected GFI did not cause 
the explosion. The explosion would have occurred even if the GFI 
had been connected. The plaintiff contends that if the GFI had 
been operational, it would have prevented the fire from spreading 
and, at the least, he would not have been burned as severely as 
he was burned. He contends that a reasonable man would not 
have disconnected the GFI and if he had done so, he would have 
warned the plaintiff of this hidden defect. 


The first question we face is whether the papers filed show 
that the defendant was negligent in operating the switchgear after 
the GFI had been disconnected. Mr. McKnight said in his deposition 
that the National Electric Code requires that a GFI be operational 
for the type switchgear used in this case. We held in Jenkins 
v. Electric Co., 254 N.C. 553, 119 S.E.2d 767 (1961), that a violation 
of the National Electric Code is negligence per se. 


In addition to the evidence of the violation of the National 
Electric Code, there was other evidence of negligence contained 
in the affidavits of Mr. McNally and Mr. McKnight. Mr. McNally said, 


[S]afe and sound standard electrical system management prac- 
tices require that the GFI be operational. Safe, prudent engineer- 
ing practices would have indicated that the circuit be checked 
out for a fault condition and repaired, rather than having this 
protective device disabled. In my opinion this was a willful 
act without regard for the life and safety of persons who might 
be affected thereby. 


Mr. McKnight said in his affidavit, 


A reasonable and prudent man in the same or similar cir- 
cumstances would have undertaken a thorough shake-down 
of the system by his employees or an independent contractor 
such as Ireland Electric Company rather than simply disabling 
the protective equipment. A reasonable and prudent person 
in the same or similar circumstances would not have continued 
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to operate this particular equipment with the protective device 
disabled for a period of three years until the accident. 


A jury could find from this testimony that the defendant did 
something a reasonable man in similar circumstances would not 
do and was negligent. See Sparks v. Phipps, 255 N.C. 657, 122 
S.E.2d 496 (1961); Electric Co. v. Dennis, 255 N.C. 64, 120 S.E.2d 
533 (1961). 


This Court, in applying negligence principles to a case in which 
an independent contractor was performing work on the premises 
of an owner of property, held in Deaton v. Elon College, 226 N.C. 
433, 38 S.E.2d 561 (1946), that the owner is under the same duty 
to the contractor as he is to third persons generally. If there is 
a hidden defect on the premises which is known to the owner 
and the contractor does not know and he ought not to know of 
the defect, the owner is under a duty to notify the contractor 
of the defect. 


In this case, the jury could find that operating the switchgear 
after the GFI had been disconnected was negligence. It created 
a hidden defect which was known by the defendant and was not 
known by the plaintiff. The defendant violated its duty to the 
plaintiff by not notifying him of the defect. 


We also hold that a jury could find that the negligence of 
the defendant was a proximate cause of the injury to the plaintiff. 
Proximate cause is a cause which in natural and continuous se- 
quence produces a plaintiff's injuries and one from which a person 
of ordinary prudence could have reasonably foreseen that such 
a result or some similar injurious result was probable. Kanoy v. 
Hinshaw, 273 N.C. 418, 160 S.E.2d 296 (1968), We believe the jury 
could find that the National Electric Code would not require the 
use of a GFI if it were not reasonably foreseeable it was dangerous 
not to use it. By the same token, Mr. McNally and Mr. McKnight 
would not have testified that it was not a good practice to operate 
the switchgear without the GFI being operational unless they be- 
lieved there was danger of injury if the GFI was not operational. 
This is evidence from which a jury could find proximate cause. 


The defendant argues that the failure to have the GFI in 
operation was not the proximate cause of the injury to the plaintiff 
because this failure did not cause the explosion. It is true that 
the disconnected GFI did not cause the explosion. The complaint 
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of the plaintiff is that when the fault occurred the GFI did not 
shut down the power. If the evidence is as forecast at the summary 
judgment hearing, there will not be an issue submitted as to 
negligence in causing the explosion. There will be an issue submit- 
ted as to whether the negligence of the defendant caused or en- 
hanced the injury to plaintiff when the explosion occurred. The 
burden of proof will be on the plaintiff to show how much of the 
injury was caused by the negligence of the defendant. The jury 
should be able, from the evidence, to make this determination. 


This case is not like Warren v. Colombo, 93 N.C. App. 92, 
377 S.E.2d 249 (1989), a case in which Judge Orr said the Court 
of Appeals would for the first time recognize a claim for enhanced 
damages. In that case, there were several defendants. The allega- 
tions of the complaint showed that one of the defendants, the 
manufacturer of a school bus, did not do anything that caused 
the accident, but it had manufactured the bus in such a way that 
the injuries to the passengers were enhanced. In that ease, there 
was a problem of apportioning damages among several defendants. 
In this case, the only injury to the plaintiff, as shown by the forecast 
of evidence, was caused by the defendant. The problem of appor- 
tioning damages among two or more defendants does not arise, 
although the defendant may not be liable for all the plaintiff's 
injuries. This eliminates several problems which might arise in 
an action for enhanced injuries. See Kerry A. Shad, Warren v. 
Colombo: North Carolina Recognizes Claim for Enhanced Injury, 
68 N.C. L. Rev. 1830 (1990). 


[2] The defendant contends the papers filed show as a matter 
of law that the contributory negligence of the plaintiff bars his 
recovery. The defendant first says that the depositions and af- 
fidavits of several witnesses show that they saw that the GFI 
had been disconnected when they looked into the cabinet shortly 
before the explosion. The defendant argues that all the evidence 
shows the plaintiff should have seen the disconnection when he 
inspected the workplace and he was negligent in not doing so. 
Whether the plaintiff should have seen that the GFI was discon- 
nected is a question for the jury. The evidence does not show 
why the plaintiff did not see that the GFI was disconnected and 
we cannot hold as a matter of law that the plaintiff should have 
seen the disconnection. See Diamond v. Service Stores, 211 N.C. 
632, 191 S.E. 358 (1937), in which this Court held that it was a 
jury question as to whether a welder who was injured in an ex- 
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plosion should have seen the can of flammable liquid which 
exploded. 


The defendant also contends the plaintiff was contributorily 
negligent for working in the cabinet without cutting off the power 
to the switchgear. In his affidavit, Mr. McNally said: 


It is not a violation of any established safety rule or prac- 
tice, and was not in August, 1981, to perform the procedure 
which Mr. Murphey was performing and [sic] the location where 
he was performing it. The procedure being followed was neither 
an unsafe procedure nor at an unsafe location, so long as the 
electrician maintains adequate clearance which he did, and is 
careful not to come into contact with energized equipment, 
which he did not. 


James McKnight said in his affidavit: 


It is not, and was not in 1981, a violation of any safety 
code to stand in that location, or to work on either the low- 
voltage potential transformers or the non-energized (neutral) 
buss while the switch gear as a whole is energized. A reasonable 
and prudent person under the same or similar circumstances 
would do so, and have done so, provided he had adequate 
clearance, adequate distance from the hot area, and avoided 
harmful contact with a hot component. 


The affidavits of Mr. McNally and Mr. McKnight make it a jury 
issue as to whether it was contributory negligence for the plaintiff 
to work in the cabinet without shutting down the power. 


For the reasons stated in this opinion, we reverse and remand 
to the Court of Appeals for remand to the Superior Court, Colum- 
bus County, for proceedings consistent with this opinion. 


Reversed and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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GENEVA THOMPSON anpb DAVID O. THOMPSON v. WILLIAM H. NEWMAN, 
INDIVIDUALLY, AND WILLIAM H. NEWMAN, M.D., P.A. 


No. 69A91 
(Filed 25 June 1992) 


Rules of Civil Procedure § 41.1 (NCI3d)— voluntary dismissal — oral 
notice — subsequent written notice — beginning of one-year sav- 
ings provision 

When a trial court instructs, or expressly permits, a plain- 
tiff who has given oral notice of voluntary dismissal pursuant 
to Rule 41(a)(1) to file written notice to the same effect at 
a later date during the session of court at which oral notice 
was given, and plaintiff files written notice accordingly, the 
one-year provision for refiling provided by the rule begins 
to run when written notice is filed. 


Am Jur 2d, Limitation of Actions § 316. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL by defendant pursuant to N.C.G.S. § 7A-30(2) from 
a decision by a divided panel of the Court of Appeals, 101 N.C. 
App. 385, 399 S.E.2d 407 (1991), reversing an order rendered at 
the 26 January 1990 session of Superior Court, CUMBERLAND Coun- 
ty, Johnson, J., presiding, and remanding for findings. Heard in 
the Supreme Court 10 September 1991. 


Bailey & Dixon, by David M. Britt, Gary S. Parsons, and 
Mary Elizabeth Clarke, for plaintiff-appellants. 


Anderson, Broadfoot, Johnson, Pittman & Lawrence, by Hal 
W. Broadfoot, for defendant-appellant. 


EXUM, Chief Justice. 


This is a civil action seeking compensatory and punitive damages 
for alleged medical malpractice based on allegations that defendant 
physician performed a mastectomy on plaintiff Geneva Thompson 
without obtaining her informed consent. Plaintiffs voluntarily dis- 
missed their original action and subsequently filed this one. The 
issue before us is whether the present action was filed within 
the one-year savings provision of Rule 41(a)(1) of the North Carolina 


710 IN THE SUPREME COURT 


THOMPSON v. NEWMAN 
[331 N.C. 709 (1992)] 


Rules of Civil Procedure. Resolution of this issue depends upon 
whether the year began to run when plaintiffs gave oral notice 
of voluntary dismissal in open court or when plaintiffs, two days 
later, pursuant to the trial court’s instructions, and during the 
same session of court, filed written notice of dismissal. 


The operative facts are these: 


Plaintiffs originally filed their complaint on 2 June 1983. The 
case was apparently on the trial calendar for the 7 November 
1988 session of Superior Court, Cumberland County, Battle, J., 
presiding. On Monday, 7 November 1988, during the hearing of 
pretrial motions in this and other cases, the trial court granted 
motions to quash plaintiffs’ subpoena for certain witnesses and 
thereafter denied plaintiffs’ motion to continue the case to a future 
date. Plaintiffs’ counsel said, ‘We're prepared to go forward.” The 
trial court then proceeded to other cases on the calendar, presum- 
ably to hear pretrial motions and determine trial readiness. Later 
that day, the following colloquy occurred between the trial court, 
counsel for plaintiffs, Mr. David, and counsel for defendant, Mr. 
Broadfoot: 


Court: All right. Mr. David, are you ready? 


MR. DAVID: Yes, your Honor. Your Honor, with regrets, rather 
than continue to consume the time of the Court and other 
people involved and the jury, with Geneva Thompson being 
in court with me now, we're going to take a voluntary dismissal 
without prejudice. 


Court: All right. Thank you. I’m sure it’s a difficult matter, 
and you may file that later in the week. 


Mr. DAVID: Thank you, your Honor. 

CouRT: Thank you very much. 

MR. BROADFOOT: May we be excused, your Honor? 
CoOuRT: Yes, sir. 


(Emphasis added.) When this colloquy occurred, according to an 
affidavit of plaintiff Geneva Thompson received at the hearing 
on summary judgment, the case had not been called for trial and 
neither the jury nor defendant was in court. Minutes entered by 
the trial court clerk on 7 November 1988 state in pertinent part: 
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“Vol. dismissal w/o prejudice to be filed by atty. H. David.”’ Plain- 
tiffs filed written notice of voluntary dismissal two days later, 
on 9 November 1988, during the 7 November 1988 session of court. 
On 8 November 1989, plaintiffs, represented by different counsel, 
filed this action. 


Defendant moved to dismiss the current suit under Rule 12(b)(6) 
on grounds the claim was barred by the three-year statute of limita- 
tions, N.C.G.S. § 1-15(c),”> and by Rule 41(a)(1), because plaintiffs 
had refiled the action more than one year after their voluntary 
dismissal. The trial court treated defendant’s motion as one for 
summary judgment. It received evidence tending to show the facts 
as recited. Concluding the one-year provision for refiling under 
Rule 41(a)(1) began to run when plaintiffs gave their oral notice, 
the trial court allowed summary judgment for defendant. 


The Court of Appeals’ majority, in an opinion by Orr, J., con- 
sidered plaintiffs’ oral notice to be “ambiguous in the absence of 
additional evidence as to whether plaintiffs’ attorney was in fact 
taking a voluntary dismissal or was merely expressing an intention 
to do so.” It reversed the summary judgment and remanded for 
findings of fact. Judge Greene dissented on the basis that plaintiffs’ 
oral notice was not ambiguous and was “effective immediately” 
to start the time for refiling, and he voted to affirm the trial 
court’s summary judgment order. 


We conclude the time for refiling began to run when plaintiffs’ 
written notice was filed and the trial court erred in granting sum- 
mary judgment for defendant on the ground specified. The Court 
of Appeals’ decision insofar as it reversed the trial court’s summary 
judgment for defendant is, for the reasons given herein, affirmed. 
Its decision remanding the matter for findings is vacated. 


While we agree with the Court of Appeals’ majority that the 
trial court erred in entering summary judgment for defendant, 


1. These minutes are not in the original record on appeal. Plaintiffs have 
submitted to this Court a motion under Rule 9(b) of the North Carolina Rules 
of Appellate Procedure to amend the record to include the minutes, and that 
motion is unopposed. We, therefore, grant the motion and consider the minutes 
as part of the record. 


2. According to plaintiffs’ complaint, the mastectomy was performed on 12 
October 1980. Thus, but for the one-year savings provision of Rule 41(a)(1), plaintiffs’ 
claim would be barred by the statute of limitations. 
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we do so for a different reason. We hold that when a trial court 
instructs, or expressly permits, a plaintiff who has given oral notice 
of voluntary dismissal pursuant to Rule 41(a)(1) to file written notice 
to the same effect at a later date during the session of court 
at which oral notice was given, and plaintiff files written notice 
accordingly, the one-year period for refiling provided by the rule 
begins to run when written notice is filed. 


Rule 41(a)(1) of the North Carolina Rules of Civil Procedure, 
with some exceptions not here material, provides that civil actions 
may be voluntarily dismissed by the plaintiff “without order of 
court (i) by filing a notice of dismissal at any time before the 
plaintiff rests his case, or; (ii) by filing a stipulation of dismissal 
signed by all parties who have appeared in the action.” The rule 
then provides that “a new action based on the same claim may 
be commenced within one year after such dismissal.” 


By its terms Rule 41(a)(1) requires voluntary dismissals either 
by notice of plaintiff or by stipulation of parties to be filed. The 
rule clearly contemplates a written notice or stipulation. In order, 
however, to prevent abuse of the one-year savings provision and 
because, before the new rules took effect, giving oral notice was 
common practice, we have held: “when a case has proceeded to 
trial and both parties are present in court the one-year period 
in which a plaintiff is allowed to reinstate a suit from a Rule 
41(a){(1)] voluntary dismissal begins to run from the time of oral 
notice of voluntary dismissal in open court.” Danielson v. Cummings, 
300 N.C. 175, 180, 265 S.E.2d 161, 164 (1980). 


In Danielson plaintiff did not file written notice of the dismissal 
until nearly three months after his oral notice, made after the 
jury had been impaneled but before plaintiff rested. Plaintiff at- 
tempted to refile his action within a year of the written notice 
but more than a year after oral notice. Noting that “[nlo written 
motion of voluntary dismissal was filed at that session of court,” 
300 N.C. at 176, 265 S.E.2d at 161, the Court explained why the 
written notice in that case filed months later could not be allowed 
to extend the one-year provision of 41(a)(1): 


[T]o allow plaintiff's interpretation of Rule 41(a)[(1)] would allow 
all plaintiffs to extend indefinitely the time for reinstitut- 
ing a lawsuit by delaying filing written notice of dismissal 
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with the clerk of court once they have given notice in open 
court. 


Id. at 180, 265 S.E.2d at 164. 


In Cassidy v. Cheek, 308 N.C. 670, 303 S.E.2d 792 (1983), the 
trial court was considering a pretrial motion to dismiss plaintiff's 
case for failure to comply with a discovery order when, before 
the trial court ruled on the motion, counsel for plaintiff gave the 
court oral notice of voluntary dismissal. Plaintiff filed written notice 
of voluntary dismissal two days later. Within a year of the oral 
notice of dismissal plaintiff refiled the complaint, and defendant 
moved to dismiss, contending that the first action had been dis- 
missed with prejudice. The trial court dismissed the suit. This 
Court reversed the dismissal, holding that the suit was voluntarily 
dismissed and noting that Rule 41(a)(1) allowed plaintiff one year 
to refile the action. Jd. at 673, 303 S.E.2d at 794. We noted, without 
having to decide the question, that although written notice of volun- 
tary dismissal was filed, the effective date of dismissal for purposes 
of the one-year savings provision was the day plaintiff gave oral 
notice in open court. /d. at 674, 303 S.E.2d at 795. 


The circumstances now before us distinguish this case from 
Danielson and Cassidy. The trial court here expressly permitted, 
if not instructed, plaintiffs’ counsel to file written notice “later 
in the week,” during the same session of court in which oral notice 
was given. Plaintiffs’ counsel filed written notice according to the 
permission given. There was no danger plaintiff could have extend- 
ed indefinitely the one-year savings provision of the rule. 


The intent of the legislature in adopting the Rules of Civil 
Procedure was “ ‘to achieve simplicity, speed, and financial economy 
in litigation. Liberality is the canon of construction.” Lemons v. 
Old Hickory Council, 322 N.C. 271, 275, 367 S.E.2d 655, 657 (quoting 
James E. Sizemore, General Scope and Philosophy of the New 
Rules, 5 Wake Forest Intra. L. Rev. 1, 6 (1968)), reh’g denied, 
322 N.C. 610, 370 S.E.2d 247 (1988). The actions of the plaintiffs 
and the trial court here vis-a-vis plaintiffs’ voluntary dismissal served 
these purposes. Plaintiffs’ counsel, apparently believing pursuit of 
the action was futile without certain witnesses, gave oral notice 
to the trial court, before trial commenced, that the case would 
be voluntarily dismissed. The trial court, cognizant of the rule's 
filing requirement, authorized plaintiffs’ counsel to file the notice 
later during the session and did not begin trial of the case. Plain- 
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tiffs’ counsel complied. The trial court was thereby saved the time 
of beginning and continuing the trial until the notice could be 
prepared and filed, and the rule's filing requirement was duly 
satisfied. 


Under the foregoing circumstances the written notice provides 
a more certain, more easily ascertainable, and less impeachable 
event from which to measure the beginning of the one-year period 
for refiling. We, therefore, see no reason to depart from the language 
of the rule; and we conclude the one-year period for refiling provid- 
ed by the rule began when the written notice was filed. 


The Court of Appeals’ decision reversing summary judgment 
for defendant is, therefore, affirmed. Its decision remanding the 
case for findings of fact is vacated. 


Affirmed in part; vacated in part. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


IN THE MATTER OF DEBBIE SUE ELLER 


IN THE MATTER OF NIKKI LOVE GREER 


No. 403A91 
(Filed 25 June 1992) 


Schools § 15 (NCI3d)— disruptive behavior — juvenile adjudication 


The trial court erred by not dismissing two juvenile peti- 
tions where respondent Greer was observed by her teacher 
making a move toward another student, which caused the stu- 
dent to dodge; the teacher finished giving the assignment at 
the chalkboard, then approached Greer and asked to see what 
was in Greer’s hand; Greer willingly and without delay gave 
the teacher a carpenter’s nail; the same teacher subsequently 
had both respondents in a basic mathematics class with a 
total of four students; respondents struck the metal shroud 
of the radiator more than two or three times, producing a 
rattling, metallic noise that caused the other students to look 
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to that location and the teacher to interrupt her lecture for 
15 to 20 seconds each time the noise was made; the teacher 
did not intervene other than to stare silently at respondents 
and then resume her teaching; the teacher reported the inci- 
dent to the school principal the next day or the following 
afternoon; and the principal filed juvenile petitions alleging 
delinquency. The radiator and nail incidents do not qualify 
as “disorderly conduct” as defined in N.C.G.S. § 14-288.4(a)(6) 
as a matter of law. 


Am Jur 2d, Juvenile Courts and Delinquent and Depend- 
ent Children § 54. 


APPEAL as of right by respondent-juveniles pursuant to 
N.C.G.S. § 7A-30(2) from the decision of a divided panel of the 
Court of Appeals, 103 N.C. App. 625, 406 S.E.2d 299 (1991), affirm- 
ing the orders of Helms (Michael E.), J., entered 13 July 1990, 
in District Court, ASHE County. Petition for discretionary review 
by respondent-juvenile Greer as to an additional issue was allowed 
by the Court on 6 November 1991. Heard in the Supreme Court 
11 May 1992. 


Lacy H. Thornburg, Attorney General, by Jane Rankin 
Thompson, Assistant Attorney General, for the State, petitioner- 
appellee. 


John T. Kilby for respondent-juvenile-appellant Eller. 


Grier J. Hurley for respondent-juvenile-appellant Greer. 


MEYER, Justice. 


The facts pertinent to this case are as follows. On 30 January 
1990, respondent Greer, then a fourteen-year-old student at Beaver 
Creek High School in Ashe County, attended a basic special educa- 
tion reading class taught by Ms. Linda Weant. There were five 
students in the classroom. While giving a reading assignment at 
the chalkboard, Ms. Weant observed Greer make a move toward 
another student, who was separated by an aisle, causing the other 
student to dodge Greer’s move. Ms. Weant finished relating the 
assignment, then approached Greer and asked Greer to show her 
what was in Greer’s hand. Greer thereupon “willingly” and without 
delay gave Ms. Weant a carpenter’s nail. The other students ob- 
served the discussion and resumed their work when so requested 
by Ms. Weant. 
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On 1 March 1990, Ms. Weant taught her basic mathematics 
class to four students, including respondents Greer and Eller (fif- 
teen years old at the time). Greer and Eller were seated at the 
rear of the classroom with their peers in a single, horizontal row 
parallel to the rear wall situated near a radiator located on the 
wall. During the course of their instruction time, Greer and Eller 
“more than two or three times” struck the metal shroud of the 
radiator. Ms. Weant testified that she saw each child strike the 
radiator at least once. Each time contact was made, a rattling, 
metallic noise was produced that caused the other students to 
look “toward where the sound was coming from” and caused Ms. 
Weant to interrupt her lecture for fifteen to twenty seconds each 
time the noise was made. Ms. Weant did not intervene other than 
to silently stare at Greer and Eller for fifteen to twenty seconds 
and then resume her teaching. She did, however, report the incident 
to the school principal that afternoon or the following day. 


Pamela Scott, principal of Beaver Creek High School, subse- 
quently filed juvenile petitions alleging delinquency on the part 
of respondents. Respondent Greer was alleged to be a delinquent 
under N.C.G.S. § 7A-517(12) in that the radiator and the nail in- 
cidents amounted to disorderly conduct within an educational in- 
stitution in violation of N.C.G.S. § 14-288.4(aX6). Respondent Eller 
was alleged to be a delinquent by virtue of her engaging in the 
radiator incident alone. Judge Michael Helms, after making findings 
of fact, concluded that each student violated N.C.G.S. § 14-288.4(a)(6) 
in that each intentionally caused an actual and material interference 
with the program of educational instruction at Beaver Creek High 
School, and therefore adjudicated the girls as delinquents. Pursuant 
to this determination, the court placed each juvenile on probation 
and mandated numerous special conditions. 


The Court of Appeals agreed with the lower court, finding 
as a matter of law that respondents’ behavior with regard to the 
radiator amounted to disorderly conduct in violation of N.C.G.S. 
§ 14-288.4(a\6). In re Eller, 103 N.C. App. 625, 406 S.E.2d 299 
(1991). Judge Parker dissented from this holding, stating that ‘‘strik- 
ing the radiator in a class of four students does not as a matter 
of law constitute a substantial disruption of the teaching program.” 
Id. at 628, 406 S.E.2d at 300 (Parker, J., dissenting). By virtue 
of Judge Parker’s dissent, respondents appeal as of right the issue 
of whether the radiator incident constituted disorderly conduct. 
Subsequent to the holding of the Court of Appeals, counsel for 
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respondent Greer filed a petition for discretionary review to deter- 
mine whether the radiator incident, in tandem with the nail inci- 
dent, the latter discussed by neither the majority nor the dissenting 
opinion of the Court of Appeals, satisfy the requirements of N.C.G.5. 
§ 14-288.4(a)(6). We granted this petition and now decide whether 
the nail and radiator incidents, as alleged in the juvenile petitions, 
constitute disorderly conduct such as to justify the lower court’s 
conclusion of law. 


Respondent-appellants contend that the disruptive behaviors 
in which they engaged do not qualify as a “substantial interference” 
and that therefore the trial court erred in not dismissing the charge 
that they violated N.C.G.S. § 14-288.4(a)(6) and in adjudicating them 
as delinquents. 


In order to withstand a motion to dismiss charges contained 
in a juvenile petition, there must exist substantial evidence of 
each of the material elements of the offense alleged. In re Bass, 
77 N.C. App. 110, 115, 334 S.E.2d 779, 782 (1985). The evidence 
must be considered in the light most favorable to the State, and 
the State is entitled to receive every reasonable inference of fact 
that may be drawn from the evidence. State v. EKasterling, 300 
N.C. 594, 268 S.E.2d 800 (1980). 


N.C.G.S. § 14-288.4(a)(6) provides as follows: 


(a) Disorderly conduct is a public disturbance intentionally 
caused by any person who: 


(6) Disrupts, disturbs or interferes with the teaching 
of students at any public or private educational 
institution or engages in conduct which disturbs 
the peace, order or discipline at any public or private 
educational institution or on the grounds adjacent 
thereto. 


N.C.G.S. § 14-288.4(a\(6) (Supp. 1991). 


On a previous occasion, in which we construed former N.C.G.S. 
§ 14-278, which made it a misdemeanor to “interrupt or disturb 
any public ... school,’ we stated that the words in the statute 
“are to be given their plain and ordinary meaning unless the con- 
text, or the history of the statute, requires otherwise.” State v. 
Wiggins, 272 N.C. 147, 153, 158 S.E.2d 37, 42 (1967) (construing 
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N.C.G.S. § 14-273 (1953) (repealed 1971)), cert. denied, 390 U.S. 
1028, 20 L. Ed. 2d 285 (1968). Proceeding to interpret the terms 
of the statute, we stated: 


When the words “interrupt” and “disturb” are used in 
conjunction with the word “school,” they mean to a person 
of ordinary intelligence a substantial interference with, disrup- 
tion of and confusion of the operation of the school in its 
program of instruction and training of students there enrolled. 


Id. at 154, 158 S.E.2d at 42 (emphasis added).’ 


Under the instant facts, we conclude that the State has not 
produced substantial evidence that the respondents’ behavior con- 
situted a “substantial interference.’ Indeed, the radiator incident 
merited no intervention by the instructor other than glares of 
disapproval for a total of at most sixty seconds during the entire 
class period. The relative insignificance of the behavior is borne 
out by the fact that Ms. Weant waited as long as until the following 
day to report respondents’ activities to the school principal. Similar- 
ly, the nail incident was not so egregious an interference as to 
amount to a “substantial interference.” Greer “willingly” and without 
delay forfeited the nail, and the other students were only modestly 
interrupted from their work and returned to their lesson upon 
being instructed to do so by their teacher. Thus, we conclude that 
the evidence, seen in a light most favorable to the State, is insuffi- 
cient to establish each of the material elements of the offense 
charged. In re Bass, 77 N.C. App. at 115, 3384 S.E.2d at 782. 


Support for our decision today is found in previous decisions 
by this Court as well as by the Court of Appeals. In State v. 


1. We do not consider it significant that the word “interrupt” does not appear 
in N.C.G.S. § 14-288.4(a)(6). Its absence does not alter the interpretation provided 
by the Wiggins Court and therefore has no bearing on our decision here. 


2. In its brief, the State argues that the instant juvenile petitions were the 
product of a “pattern of misconduct” engaged in by the respondents and that 
we should consider this “pattern” in reviewing the delinquency adjudications. In 
particular, respondent Greer had thirty-four referrals for misconduct in one year 
and twice had been assigned to the in-school suspension program. Respondent 
Eller was also subjected to numerous disciplinary measures, including demerits, 
lunch detention, time-out periods, and two in-school suspensions. This notwithstand- 
ing, we are constrained to interpret the law within the context of the particular 
offenses alleged in the juvenile petitions themselves, to wit, the radiator and nail 
incidents. If the legislature had intended us to do otherwise, it could have expressly 
so provided. 
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Wiggins, 272 N.C. 147, 158 S.E.2d 37, we considered a case wherein 
the student-defendants demonstrated with signs pertaining to civil 
rights in front of a high school during school hours. The other 
students “ ‘look[ed] and carrlied] on’ to such an extent that the 
principal had ‘to get them back to their classes and walk up and 
down the hall... trying to keep them in class.'” Id. at 151, 
158 S.E.2d at 40. Once inside the classrooms, the students peered 
out the windows to observe the demonstration; a number of students 
went so far as to travel to other classrooms to gain a better vantage 
point. Id. This Court upheld the lower court’s conviction for disorderly 
conduct. Even more disruptive behavior was considered by the 
Court of Appeals in State v. Midgett, 8 N.C. App. 230, 174 8.E.2d 
124 (1970). There, twelve students entered the school secretary's 
office and informed the secretary that “ ‘they were going to inter- 
rupt [school] that day.’ ” Jd. at 233, 174 8.E.2d at 126. The secretary 
then left her office to summon help, and upon her return, she 
was unable to reenter her office. The defendants occupied the prin- 
cipal’s office, moved office furniture in front of the doors and win- 
dows, and rang school bells at unofficial times. As a result, school 
was dismissed early due to the commotion. Jd. The Court of Appeals 
upheld the disorderly conduct convictions for substantial interference 
with the school in violation of the former N.C.G.S. § 14-273. 


Respondents’ behavior in the instant case pales in comparison 
to that encountered in Wiggins and Midgett, and those cases are 
readily distinguishable on their facts. Here, even the small classes 
in which respondents perpetrated their disruptive behavior were 
not interrupted for any appreciable length of time or in any signifi- 
cant way, and the students’ actions merited only relatively mild 
intervention by their teacher. We agree with respondents that 
while egregious behavior such as that condemned in Wiggins and 
Midgett is not required to violate N.C.G.S. § 14-288.4(a)(6), more 
than that present in the case at bar is necessary. See also In 
re Grubb, 103 N.C. App. 452, 405 S.E.2d 797 (1991) (finding that 
talking in class does not constitute a violation of N.C.G.S. 
§ 14-288.4(a)(6) ). 


Further support for our view is found in the location of N.C.GS. 
§ 14-288.4(a)(6) within our statute books. The statute is contained 
within Article 836A, which concerns “Riots and Civil Disorders.” 
This article was passed by our legislature in 1969, amid the concern 
generated by the tumult of the dramatic civil unrest gripping the 
nation and this state in the late 1960s. See Sykes v. Clayton, 274 
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N.C. 398, 163 S.E.2d 775 (1968) (title of act may be considered 
in aid of statutory construction to show intent of legislature); Ellis 
v. Greene, 191 N.C. 761, 183 S.E. 395 (1926) (same). To say that 
the relatively modest disturbances caused by respondents in the 
instant case do not rise to this level of concern would appear 
self-evident. 


Because we conclude as a matter of law that the radiator 
and nail incidents do not qualify as “disorderly conduct” as defined 
in N.C.G.S. § 14-288.4(a)(6) and that therefore the trial court erred 
in not dismissing the juvenile petitions, we need not consider 
respondents’ second claimed error that the trial court erred in 
adjudicating the respondents delinquent when the evidence was 
insufficient to prove the State’s case beyond a reasonable doubt. 


For the foregoing reasons, we reverse the opinion of the Court 
of Appeals and remand this case to the District Court, Ashe County, 
for proceedings not inconsistent with this opinion. 


Reversed and remanded. 


STATE OF NORTH CAROLINA v. STEVIE LOCKLEAR 


No. 19A92 
(Filed 25 June 1992) 


Criminal Law § 693 (NCI4th)— jury’s request for instructions — 
written form of oral instructions — handwritten strike-outs and 
additions—no plain error 

The trial court did not commit plain error when, in response 
to a jury request for a written list of the criteria for first 
degree murder, second degree murder and voluntary 
manslaughter, and without objection from defendant, the court 
submitted the typewritten form of its earlier oral charge, with 
certain paragraphs, sentences and phrases marked through 
with ink, and with several handwritten additions in the margins, 
where the court attempted to prevent the possibility of confu- 
sion from the strike-outs and handwritten additions by orally 
instructing the jury regarding use of the instructions and en- 
couraging the jury to make the court aware if it had any 
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difficulty understanding the modified instructions; the court 
offered to bring the jury back into the courtroom and repeat 
the oral instructions; and defendant failed to show that the 
jury actually was confused by the written instructions or that 
it gave undue emphasis to matters prejudicial to him. 


Am Jur 2d, Appeal and Error § 813; Trial §§ 1154, 1155. 


APPEAL of right by defendant pursuant to N.C.G.S. § 7A-27(a) 
from a judgment imposing a sentence of life imprisonment entered 
by Ellis, J., at the 10 September 1991 Criminal Session of Superior 
Court, ROBESON County, upon a jury verdict finding defendant 
guilty of one count of first-degree murder. Heard in the Supreme 
Court 14 May 1992. 


Lacy H. Thornburg, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


John Wishart Campbell for defendant appellant. 


WHICHARD, Justice. 


This case presents the question of whether the trial court 
committed reversible error in delivering to the jury in writing 
during its deliberations certain portions of the court’s instructions. 
We conclude that it did not and that defendant received a fair 
trial, free from prejudicial error. 


A detailed presentation of the facts is unnecessary to an 
understanding of the legal issue involved. In summary, the State 
presented evidence tending to prove the following: At about nine 
p.m. on 12 March 1991, the victim, Jadell Locklear, drove with 
Johnny Troublefield and Curtis Locklear to defendant’s residence. 
Defendant’s girlfriend, Karen Williams, came out onto the trailer 
porch and saw Jadell Locklear back the car out of the yard, pull 
it onto the road, and sit in the car with the engine running. Williams 
yelled at him to drive back into the yard, but Jadell Locklear 
responded by saying that if defendant were a man, he would come 
out into the yard. Defendant then came out of the front door of 
the trailer, yelled something, and shot his .38 caliber pistol into 
the car, killing Jadell Locklear with a single bullet through the neck. 


Defendant presented evidence tending to show that Jadell 
Locklear had had previous violent altercations with defendant’s 
sister, who was the mother of Jadell’s daughter. Wilbert Locklear 
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testified that he was visiting defendant on the night of the killing 
and he heard Jadell tell defendant that he should ‘come out and 
talk to him like a man before he cut loose.” Defendant testified 
that he had previously told Jadell to stay away from his house. 
When defendant heard Jadell say that he should come outside 
like a man, defendant went to the bedroom and got his pistol. 
Defendant shot towards the road, hoping to scare Jadell away. 
Defendant testified that he had known Jadell to shoot several peo- 
ple and he was afraid Jadell and his friends were going to shoot him. 


Defendant was indicted on one count of first-degree murder. 
In a noneapital trial, the State proceeded solely on the basis of 
the felony murder rule, with the underlying felony being shooting 
into an occupied vehicle. The jury returned a guilty verdict, and 
the trial court sentenced defendant to life imprisonment. 


Defendant brings forward one assignment of error. He con- 
tends that the trial court erred when, in response to a jury request 
for a written list of the criteria for first- and second-degree murder 
and voluntary manslaughter, the court submitted the written form 
of its earlier oral charge. Defendant acknowledges that he made 
no objection to the written instructions, and he does not contest 
their accuracy. He argues, instead, that the trial court erred because 
the instructions were illegible, unintelligible, and confusing. The 
instructions were typewritten, with certain paragraphs, sentences, 
or phrases marked through with ink, and with several handwritten 
additions in the margins. Defendant further contends that because 
the written instructions dealt with only a part of the entire oral 
instruction, they had the potential to emphasize elements unduly 
prejudicial to defendant. 


The trial court’s decision to submit the written instructions 
to the jury occurred in the following context: 


THE COURT: Gentlemen, the jury has passed out a note 
which reads, “We would like to know if it is possible for us 
to have a written list of the criteria for first, second and 
voluntary manslaughter. We have questions on the differences 
between the various charges... .” 


I have my charge here that I put together. Does anyone have 
any objection to sending it in? 
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[THE STATE]: State doesn’t have any objections. 


[DEFENSE COUNSEL]: I don’t have any objection to either 
part of it. 


THE COURT: Let me have a black magic marker so I can— 
some of this is surplusage . . 


[DEFENSE COUNSEL]: Might just be more prudent to call 
them in here and give it to them again. 


THE Court: I can read it or—they’ve asked for the—to 
have it in there. It’s my understanding there wasn't any objJec- 
tion to passing it to them. 


[DEFENSE COUNSEL]: I’ve got some concern, though, 
about — well, let’s look at it when you get done. 


THE COURT: One of the last times I gave it to the jury, 
they still wanted to see it because they had difficulties com- 
prehending it so I—I did scratch out the parts that were ob- 
jected to that were not—that were surplusages. If you have 
objection to it, though, I will bring them back and just read 
it to them again. 


[DEFENSE COUNSEL]: I don’t have any inherent—I want 
to see it, see what it’s going to look like. 


THE CourT: Yes. Okay. Y’all step up here and take a— 
just take a look. 


(Counsel approached the bench and viewed the charge.) 


[DEFENSE COUNSEL]: John and I can make it all out as 
you have fixed it up for them. If I—if I didn’t know what 
you were saying, I would have trouble making out some of 
those inserted portions. 


[THE STATE]: Could you maybe write that in again with 
your ink pen, Judge, so it will be more legible. 


THE COURT: I’m not sure writing it in will make it more 
legible with my handwriting, but I'll go over it again. 


The court retraced the handwritten portions of the instructions 
and had the jury return to the courtroom. The court then addressed 
the jury as follows: 
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Ya'll have first requested that—to have the instructions 
that I read to you. I have prepared those. Let me explain 
to you what—how to use them. There’s certain portions of 
the pages that have been drawn through with a magic marker. 
They have nothing to do with the case and that part you 
should disregard. The part that you have requested is typed 
out and there are certain portions that are in my handwriting. 
You may have difficulty reading my handwriting. If you have 
any questions, cannot decipher what I say, if you'll come back 
in with another question, I will try to decipher what I have 
written in; but I think that it will be explanatory to you when 
you look at it. But if you do have difficulties reading my writing, 
let me know. 


The trial court gave the jury the written instructions and sent 
the jury to resume deliberations. The court then asked counsel 
for the State and for defendant if there were any objections “to 
the instructions I just gave the jury.” Both counsel expressly stated 
that they had no objections. The written instructions which the 
jury requested regarding the charged offenses were identical to 
the oral instructions previously given to the jury. 


Having failed to object to the submission of the written instruc- 
tions to the jury, defendant may not assign such instructions as 
error. N.C. R. App. P. 10(b)(2). Upon such failure to object to jury 
instructions, defendant’s contention is subject to review only under 
the plain error standard. State v. Odom, 307 N.C. 655, 660, 300 
S.E.2d 375, 378 (1983). Plain error is 


“fundamental error, something so basic, so prejudicial, so lack- 
ing in its elements that justice cannot have been done,” or 
“where [the error] is grave error which amounts to a denial 
of a fundamental right of the accused,” or the error has 
“ ‘resulted in a miscarriage of justice or in the denial to ap- 
pellant of a fair trial’ or where the error is such as to “serious- 
ly affect the fairness, integrity or public reputation of judicial 
proceedings” or where it can be fairly said “the instructional 
mistake had a probable impact on the jury’s finding that the 
defendant was guilty.” 


Id. (quoting United States v. McCaskill, 676 F.2d 995, 1002 (4th 
Cir. 1982)) (alteration in original). 
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We conclude that there was no plain error. The trial court 
acted with great caution in responding to the jury’s request. It 
discussed at length with counsel its proposal to submit the written 
instructions from which it had earlier instructed orally. The substance 
of the submitted instructions included the elements of each of the 
charged offenses and defendant’s theory of defense. The court's 
instructions did not include matters upon which it had instructed 
earlier, but which were not responsive to the jury's query. There 
was little danger that, as a result of the form of the written instruc- 
tions, the jury would place undue emphasis on any particular aspect 
of the submitted instructions. 


The court recognized the possibility of confusion arising from 
numerous strike-outs and handwritten additions, but again took 
pains to prevent such confusion. The court offered to bring the 
jury back into the courtroom and repeat the oral instructions. The 
court also, in advance of actually giving the jury the written instruc- 
tions, orally instructed it regarding use of the instructions and 
encouraged it to make the court aware if it had any difficulty 
understanding the modified instructions. Defendant has failed to 
show that the jury actually was confused by the written instruc- 
tions or that it gave undue emphasis to matters prejudicial to 
him. 


We are confident that the court’s efforts to minimize the risk 
of confusion and misinterpretation were successful. The written 
instructions served fairly and adequately to answer the jury’s in- 
quiry. We cannot conclude that the form in which they were submit- 
ted had a probable impact on the jury’s finding that defendant 
was guilty. Jd. Defendant’s assignment of error is thus without 
merit. 


No error. 
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KATHARINE N. DIORIO v. WILLIAM E. PENNY anp BETTY S. PENNY 


No. 372A91 
(Filed 25 June 1992) 


Landlord and Tenant § 8.4 (NCI3d)— dangerous stairs — knowledge 
by landlord—summary judgment for landlord 


The trial court correctly granted summary judgment for 
defendants in a negligence action arising from plaintiff Betty 
Penny’s fall down a staircase in a house which plaintiffs rented 
from defendants. Plaintiffs failed to produce any evidence show- 
ing that defendants had actual or implied knowledge that the 
carpet on the staircase was negligently installed and over- 
lapped the risers, and plaintiffs had sufficient knowledge of 
the staircase’s narrowness, uneven risers and lack of handrail 
to place the burden on plaintiffs to either correct the problem 
or inform defendants of the need for repair. 


Am Jur 2d, Premises Liability § 39. 


APPEAL by plaintiff pursuant to N.C.G.S. § 7A-30(2) from the 
decision of a divided panel of the Court of Appeals, 103 N.C. App. 
407, 405 S.E.2d 789 (1991), affirming the judgment of Gray, J., 
entered 30 August 1990 in Superior Court, HENDERSON County. 
Heard in the Supreme Court 12 February 1992. 


Morris, Bell & Morris, by William C. Morris, Jr., for plainttff- 
appellant. 


Roberts, Stevens & Cogburn, P.A., by Frank P. Graham, for 
defendant-appellees. 


LAKE, Justice. 


On 13 July 1985 the plaintiff and her husband, the DiOrios, 
leased from the defendants a two-story house that was 75 to 125 
years old. In past years the defendants had lived in this house 
for approximately six months and then leased the house to other 
tenants prior to its rental by plaintiff and her husband. When 
plaintiff signed the lease the house contained a staircase which 
was covered by carpeting which extended unsupported beyond each 
step before continuing down the riser to the next step. The risers 
or height of the steps on this staircase varied from 4 inches at 
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the bottom to 9-1/2 inches at the top. The average staircase riser 
is 8-1/2 inches. This staircase had no railing, was narrow, and had 
lighting at the top and bottom. 


The plaintiff and her husband, before leasing the house, viewed 
the interior of the house and walked up and down the staircase. 
Upon moving into the house, the DiOrios used one of the upstairs 
rooms as their bedroom. The DiOrios had been living in the house 
for six months prior to 20 January 1986 when plaintiff, while de- 
scending the staircase barefoot at night, slipped and fell. She sus- 
tained a compound fracture of the arm and a severed artery. When 
the accident occurred, the light at the bottom of the staircase was on. 


In discovery documents plaintiff admits she was aware that 
the staircase was narrow and difficult, but asserts she was unaware 
of the varying depths of the risers and of the fact that the carpeting 
had been laid in a way that caused it to extend approximately 
two inches beyond each step before continuing down the riser 
to the next step. Plaintiff's husband had experience in the building 
industry. He noticed that the risers varied in height, but does 
not recall ever warning his wife. Prior to 20 January 1986 the 
plaintiff had slipped on the staircase on more than one occasion, 
but she had always caught herself on the wall and had never fallen. 
Also, plaintiff's daughter had fallen down the staircase previously. 
During the six months they lived in the house prior to the accident, 
neither the plaintiff nor her husband had ever mentioned the condi- 
tion of the staircase to the defendants or notified them of any 
danger, or undertaken any action to correct the condition. 


The plaintiff instituted this action seeking damages against 
defendants for the personal injuries sustained when she fell down 
the staircase. The defendants by answer denied any negligence 
on their part and alleged contributory negligence as a defense. 
The trial court, upon review of the pleadings and discovery 
documents, including plaintiff's answers to interrogatories and her 
deposition, granted defendants’ motion for summary judgment. The 
Court of Appeals affirmed the trial court and plaintiff appeals by 
virtue of a dissenting opinion in the Court of Appeals. 


The sole issue in this case is whether the Court of Appeals’ 
majority was correct in affirming the trial court’s granting of de- 
fendants’ motion for summary judgment. We conclude the Court 
of Appeals was correct. 
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The majority opinion of the Court of Appeals held that sum- 
mary judgment for defendants was proper on the grounds that 
plaintiff was contributorily negligent as a matter of law in knowing- 
ly exposing herself to a risk of which she had long-term prior 
notice and which she could have avoided by notifying the landlord 
or taking reasonable corrective measures. DiOrio v. Penny, 103 
N.C. App. 407, 405 S.E.2d 789 (1991). The Court of Appeals declined 
to address the issue of whether plaintiff had made out a case 
of negligence on defendants’ part sufficient to take the case to 
the jury since it held plaintiff contributorily negligent as a matter 
of law. 


The dissenting opinion, id. at 410, 405 S.E.2d at 791, argued 
that (1) a tenant’s contributory negligence for not repairing a par- 
ticular defect is a jury question, (2) plaintiff’s failure to notify 
defendants of the condition of the staircase does not render her 
contributorily negligent as a matter of law, and (3) the defendants 
do not deserve summary judgment on the basis plaintiff failed 
to show defendants’ negligence because the defendant, as the mov- 
ing party, bears the burden on a summary judgment motion to 
show that an essential element of the non-moving party’s claim 
does not exist. 


On motion for summary judgment, the question before the 
trial court is whether the pleadings, depositions, answers to inter- 
rogatories, and admissions on file, together with affidavits, if any, 
show that there is no genuine issue of material fact and that a 
party is entitled to judgment as a matter of law. Gregory v. Perdue, 
Inc., 47 N.C. App. 655, 267 S.E.2d 584 (1980). The trial court will 
grant summary judgment in cases where the evidence is uncon- 
troverted that a party failed to use ordinary care and that want 
of ordinary care was at least one of the proximate causes of injury. 
Bogle v. Power Co., 27 N.C. App. 318, 219 S.E.2d 308 (1975), cert. 
denied, 289 N.C. 296, 222 S.E.2d 695 (1976). This was the basis 
of the Court of Appeals’ decision. 


The uncontroverted projection of the evidence in this case, 
from the discovery materials presented on the motion hearing, 
clearly indicates that the plaintiff had used the stairs at least twice 
a day for nearly six months, and that by her own admission she 
was aware they presented a danger in that she had to catch herself 
on the wall while descending on more than one occasion. We thus 
do not disagree as to the Court of Appeals’ conclusion regarding 
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plaintiff's contributory negligence. However, we do not need to 
reach this question, as we proceed first to the plaintiff's allegations 
and projection of evidence regarding defendants’ negligence. 


While summary judgment is rarely appropriate in cases involv- 
ing negligence and contributory negligence, e.g., Williams v. Power 
& Light Co., 296 N.C. 400, 250 S.E.2d 255 (1979), summary judgment 
is appropriate in such cases when the moving party carries his 
initial burden of showing the nonexistence of an element essential 
to the other party’s case and the non-moving party then fails to 
produce or forecast at hearing any ability to produce at trial evidence 
of such essential element of his claims. See Roumillat v. Simplistic 
Enterprises, Inc., 331 N.C. 57, 414 S.E.2d 339 (1992); Anderson 
v. Canipe, 69 N.C. App. 584, 317 S.E.2d 44 (1984). 


The plaintiff relies upon N.C.G.S. § 42-42(a)(2), from the Residen- 
tial Rental Agreements Act, which states that it is the duty of 
a landlord to “[mjake all repairs and do whatever is necessary 
to put and keep the premises in a fit and habitable condition.” 
Plaintiff contends that the defendants were negligent in this case 
because they failed to repair a dangerous staircase, causing plaintiff 
to suffer personal injury. However, the statute requires that a 
landlord must have knowledge, actual or imputed, or be notified, 
of a hazard’s existence before being held liable in tort. N.C.G.S. 
§ 42-42(a)(4) (1984). Plaintiff never notified the defendants about 
any problems with the staircase and never attempted to repair 
the staircase herself. Further, the record is clear that plaintiff 
also failed to project or forecast solid evidence that the defendants 
actually were informed or had actual knowledge of a dangerous 
staircase. 


Implied knowledge of the hazard also cannot be imputed to 
the defendants from any forecast of evidence produced by plaintiff. 
There is no dispute that plaintiff found the staircase to be difficult, 
narrow, and steep. However, the plaintiff's point is that she did 
not know that the carpeting extended two inches beyond the actual 
ledge of each step, creating a false appearance of solidity, when 
in fact the carpet could give way and cause a fall. While the defend- 
ants did live for a time in the house, the plaintiff failed to allege 
that the defendants lived in the house during the time when the 
carpeting was on the staircase or was being laid. Therefore, plaintiff 
fails to allege or project any ability to produce evidence showing 
that the defendants knew the carpet was negligently installed or 
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was in any way a hazard. There is also a lack of forecast evidence 
that the defendants ever had difficulties with the staircase. Therefore, 
there is no showing that the defendants had any implied knowledge 
of the danger. 


Defendants alleged in answer and contended on the motion 
that they were not negligent. Further, they made a sufficient show- 
ing from the discovery material at hearing in support of the motion 
to require plaintiff to come forth with sufficient allegation and 
forecast of evidence of a cause of action and a triable issue of 
material fact. See Kidd v. Early, 289 N.C. 348, 222 S.E.2d 392 
(1976); Dendy v. Watkins, 288 N.C. 447, 219 S.E.2d 214 (1975). The 
plaintiff has failed in this respect. The plaintiff did not notify the 
defendants of the danger and failed to show the existence of ac- 
tionable defects in the staircase, either in the pleadings, admissions 
on file, answers to interrogatories, affidavits, or in any other man- 
ner of discovery. Under N.C.G.S. § 42-42(a)(4), the duty to repair 
only arises once the tenant notifies the landlord of the need for 
repairs. There is no showing of any evidence that the defendants 
knew the staircase was dangerous. Before the defendants can be 
held negligent for failure to correct a defect, the plaintiff must 
show the existence of a defect. Plaintiff did not provide any evidence 
that a 75 to 125 year old house is subject to building codes and 
that such codes were violated. Plaintiff also did not provide expert 
testimony to support the allegations that the poor carpet condition 
actually existed. 


In summary, we hold that plaintiff has failed to produce any 
evidence showing that defendants had actual or implied knowledge 
that the carpet on the staircase was negligently installed and over- 
lapped the risers. We also hold that plaintiff had sufficient knowledge 
of the staircase’s narrowness, uneven risers and lack of handrail 
to place the burden on plaintiff to either correct the problem or 
inform the defendants of the need for repair. Therefore, the Court 
of Appeals did not err in affirming the trial court’s grant of sum- 
mary judgment for the defendants Penny against plaintiff DiOrio. 


Affirmed. 
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STATE OF NORTH CAROLINA v. LAMONT McKOY 


No. 458A91 
(Filed 25 June 1992) 


Criminal Law § 732 (NCI4th)— instructions—use of “tends to 
show’ —no expression of opinion 
The trial court did not express an opinion on the evidence 
in a first degree murder trial when it instructed the jury 
that the evidence “tends to show” that defendant “admitted 
the facts charged” where the jury could reasonably find from 
the evidence that defendant had admitted to an officer by 
responding “I know” to the officer’s statements that he shot 
the victim as the victim drove away in his car, and a further 
instruction made it clear that even though there was evidence 
tending to show that defendant had made an admission, it 
was solely for the jury to determine whether defendant in 
fact had made any admission. 


Am Jur 2d, Trial §§ 1104, 1191, 1194, 1204. 


Propriety and prejudicial effect of federal judge’s express- 
ing to jury his opinion as to defendant’s guilt in criminal] case. 
7 ALR Fed 377. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment entered by Britt, J., on 2 May 1991 in the Superior 
Court, CUMBERLAND County. Heard in the Supreme Court on 10 
February 1992. 


Lacy H. Thornburg, Attorney General, by Valerie B. Spalding, 
Assistant Attorney General, for the State. 


Carlton E. Fellers for the defendant-appellant, Lamont 
McKoy. 


MITCHELL, Justice. 


The defendant was tried upon a proper indictment charging 
him with murder. The jury found the defendant guilty of murder 
in the first degree. At the conclusion of a capital sentencing pro- 
ceeding, the jury recommended a sentence of life imprisonment 
for the defendant. The trial court imposed the sentence pursuant 
to the jury’s recommendation. 
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In his assignment of error, the defendant contends that the 
trial court committed reversible error by instructing the jury that 
the defendant had admitted facts relating to the crime charged. 
We find this contention without merit. 


The State’s evidence tended to show that on 25 January 1990, 
Bobby Lee Williams met Myron Hailey on Branson Street in Fay- 
etteville. Hailey had about twelve or thirteen plastic “zip-lock” 
bags of “rock” cocaine in his hand. He showed these to Williams, 
who tasted one piece and realized that it was “beet” —imitation 
or fake cocaine. 


Hailey and Williams proceeded to look for the person who 
had sold the fake cocaine to Hailey. Hailey saw the defendant 
and identified him as the seller. Williams knew the defendant and 
told him to return Hailey’s money or give him real cocaine. The 
three men went behind a house, where an exchange of the fake 
cocaine for real cocaine was made between the defendant and Hailey. 


Shortly after the three men had separated, Williams heard 
the sound of a gunshot coming from Bryan Street, where Hailey 
had left his car, and a voice saying “Don’t do it. Don’t do it.” 
Williams saw a group of men running along a path towards Davis 
Street nearby. The defendant was in this group. Williams followed 
the men to Davis Street, where he saw the defendant pull out 
a pistol, aim it, and shoot. When the defendant fired the pistol, 
Williams saw sparks coming from the rear of Hailey’s car. Williams 
then saw a female passenger in the car. He heard her scream, 
“Put your feet to the gas pedal,” and saw her lean over as if 
to take the steering wheel. Williams saw the car weave down 
Davis Street and turn onto Hay Street. 


Hailey was later found by the authorities slumped over in 
the car on the side of the road. There were bullet holes in the 
trunk of the car and in the rear left turn signal. Bullets had entered 
through the back of the vehicle, then passed through the back 
seat and through the front seat. Three bullets struck Hailey, with 
one going completely through his body causing his death. 


In his assignment of error, the defendant contends that the 
trial court committed reversible error by expressing an opinion 
on the evidence when instructing the jury. The statutory prohibi- 
tions against expressions of opinion by the trial court are now 
contained in N.C.G.S. § 15A-1222 and N.C.G.S. § 15A-1282. State 
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v. Hewett, 295 N.C. 640, 247 S.E.2d 886 (1978); State v. Whitted, 
88 N.C. App. 603, 248 S.E.2d 442 (1978). The language which relates 
to the defendant's assignment of error states that: “In instructing 
the jury, the judge shall not express an opinion as to whether 
or not a fact has been proved... .” N.C.G.S. § 15A-1232 (1988). 


During its instructions to the jury in this case, the trial court 
stated: 


There is evidence which tends to show that the defendant 
has admitted the facts relating to the crime charged in this 
case. If you find that the defendant made that admission, then 
you should consider all the circumstances under which it was 
made in determining whether it was a truthful admission and 
the weight you will give to it. 


The defendant argues that the trial court’s statement that evidence 
“tends to show” that the defendant “admitted the facts relating 
to the crime charged” amounted to an impermissible expression 
of opinion on the evidence. We disagree. 


A trial court’s use of the words “tends to show” in reviewing 
the evidence does not constitute an expression of opinion on the 
evidence. State v. Young, 324 N.C. 489, 495, 380 S.E.2d 94, 97 
(1989); State v. Allen, 301 N.C. 489, 272 S.E.2d 116 (1980). In Young, 
the trial court instructed the jury that evidence tended to show 
that the defendant had confessed that he committed the crime 
charged. 324 N.C. at 494, 380 S.E.2d at 97. This Court held that 
the instruction did not violate the prohibition against judicial ex- 
pression of opinion as to what had been proven because it was 
qualified with the “tending to show” language. Id. at 495, 380 8.B.2d 
at 98. Further, the instruction was held proper in that case “because 
evidence had been introduced which in fact tended to show that 
the defendant had confessed.” Id. 


In the case at hand, the defendant was found guilty of first- 
degree murder under the felony murder rule. The underlying felony 
relied upon by the State was that the defendant had discharged 
a firearm into an occupied vehicle. The State presented evidence 
tending to show that after the defendant had been forced to ex- 
change real cocaine for the “beet” he had sold to the victim, he 
followed the victim to his car and shot him as he began to drive away. 


Officer Michael Ballard testified that on 9 March 1990 he had 
a conversation with the defendant. Ballard testified that: 
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I then stated the night you shot Myron Hailey, you did so 
because he ripped you off. McKoy replied with a smile on 
his face, “I know it.” I stated that Hailey got into his car 
and started driving away, and he shot him, bamb, bamb. McKoy 
replied, “I know it.” I then said you, Ant Lee, Cat, [and] Charmain 
ran through the path, came out the corner of Davis and Arsenal. 
Wjhen Hailey turned down Davis, you shot again, and Hailey 
started swerving from side to side. McKoy replied, “I know it.” 


If the jury believed such evidence that the defendant gave the 
repeated answers of “I know it,” it reasonably could have found 
that the defendant had admitted shooting the victim as the victim 
drove away in his car. Therefore, we conclude that the trial court 
did not err in stating that there was evidence “tending to show” 
that the defendant had “admitted the facts relating to the crime 
charged in this case.” 


The defendant contends that his repeated answers of “I know 
it” to Officer Ballard’s questions were ambiguous at best, and that 
the trial court’s instructions failed to leave it for the jury to deter- 
mine whether those answers in fact were admissions. We conclude 
that contrary to the assertions of the defendant, the jury was 
allowed to determine whether any admission actually was made 
by the defendant. The trial court’s statement that there was evidence 
tending to show that the defendant had admitted the facts relating 
to the crime charged was followed immediately by the following 
instruction: “If you find that the defendant made that admission, 
then you should consider all the circumstances under which it was 
made in determining whether it was a truthful admission and the 
weight you will give to it.” This instruction made it clear that 
even though there was evidence tending to show that the defendant 
had made an admission, it was solely for the jury to determine 
whether the defendant in fact had made any admission. State v. 
Young, 324 N.C. 489, 498, 380 S.E.2d 94, 99 (1989). The trial court’s 
instructions in this regard were proper. 


We hold that the defendant received a fair trial free of preju- 
dicial error. 


No error. 
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THE ELKIN TRIBUNE, INC., THE NORTH CAROLINA PRESS ASSOCIA- 
TION, INC., AND THE NORTH CAROLINA FIRST AMENDMENT FOUN- 
DATION, INC. v. YADKIN COUNTY BOARD OF COUNTY COMMISSIONERS, 
GRADY J. HUNTER, ARTHUR H. WINTERS, MICHAEL D. CROUSE, 
RONALD O. BALL anp THOMAS T. WOOTEN; and JOHN BARBER, 
INTERIM COUNTY MANAGER 


No. 481PA91 
(Filed 25 June 1992) 


Counties § 37 (NCI4th); State § 1.2 (NCI3d)— applications for coun- 
ty commissioner—no right of inspection by public 
The inspection and disclosure of applications for the posi- 
tion of county manager are governed by N.C.G.S. § 153A-98, 
not by N.C.G.S. § 132-6 of the Public Records Act, and since 
there is no provision in § 153A-98 for access to the files of 
applicants for positions with counties, the trial court erred 
in ordering that plaintiffs be given access to the names and 
applications of persons who applied for the county manager 
position. 


Am Jur 2d, Inspection Laws §§ 1, 6, 7. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON discretionary review pursuant to N.C.G.S. § 7A-31 prior 
to determination by the Court of Appeals of an order denying 
the defendants’ motion to dismiss and granting judgment in favor 
of the plaintiffs, entered by Freeman (William H.), J., in Superior 
Court, YADKIN County on 15 July 1991. Heard in the Supreme 
Court 10 December 1991. 


In the spring of 1991, defendant, the Yadkin County Board 
of Commissioners, instructed the interim Yadkin County Manager 
to begin taking applications for the position of County Manager. 
On 24 May 1991, plaintiff, The Elkin Tribune, Inc., requested that 
all submitted applications be made available to the Tribune for 
inspection. The Board refused this request. 


The plaintiffs brought this action pursuant to N.C.G.S. § 132-9 
and the North Carolina Declaratory Judgment Act, N.C.G.S. § 1-253 
et seq., seeking a judgment that all applications received by the 
Board for the position of Yadkin County Manager are “public records” 
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as defined by N.C.G.S. § 132-1, et seq., and requiring that the 
Tribune be permitted to inspect and copy the applications. 


We granted the defendants’ petition for discretionary review. 


Everett, Gaskins, Hancock & Stevens, by Katherine R. White, 
Everett & Everett, by James A. Everett, for plaintiff appellees. 


James Lee Graham and Finger, Parker & Avram, by Raymond 
A. Parker, Il, for defendant appellants. 


James B. Blackburn, III, for North Carolina Association of 
County Commissioners, amicus curiae. 


S. Ellis Hankins, General Counsel, and Kimberly L. Smith, 
Assistant General Counsel, for North Carolina League of Munici- 
palities, amicus curiae. 


WEBB, Justice. 


This case brings to the Court a question as to the availability 
to the public of the names and applications of people who have 
applied for the position of county manager in a county of this 
state. N.C.G.S. § 153A-98 provides in part: 


(a) Notwithstanding the provisions of G.S. 132-6 or any 
other general law or local act concerning access to public records, 
personnel files of employees, former employees, or applicants 
for employment maintained by a county are subject to inspec- 
tion and may be disclosed only as provided by this section. 
For purposes of this section, an employee’s personnel file con- 
sists of any information in any form gathered by the county 
with respect to that employee and, by way of illustration but 
not limitation, relating to his application, selection or nonselec- 
tion, performance, promotions, demotions, transfers, suspen- 
sion and other disciplinary actions, evaluation forms, leave, 
salary, and termination of employment. As used in this section, 
“employee” includes former employees of the county. 


If the inspection and disclosure of applications for the position 
of county manager are governed by N.C.G.S. § 153A-98, they are 
not governed by N.C.G.S. § 132-6 of the Public Records Act because 
N.C.G.S. § 153A-98 provides such inspection and disclosure may 
only be done as provided by that section. 
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We hold that the inspection and disclosure of applications for 
positions as county manager are subject to N.C.G.S. § 153A-98. 
The section says “personnel files of .. . applicants for employment 
maintained by a county” are subject to inspection and may be 
disclosed only as provided by this section. N.C.G.S. § 153A-98 (1991). 
If an application for employment as county manager is part of 
the applicant’s personnel file, the application is subject to the sec- 
tion. In defining personnel files of county employees the section 
includes “any information in any form gathered by the county 

. and, by way of illustration but not limitation, relating to his 
application[.]” 7d. The definition of a personne! file in the section 
applies only to employees. It is a definition, however, that comports 
with the commonly understood definition of a personnel file. We 
believe it should also apply to the files of applicants. The definition 
“any information in any form... relating to his application” covers 
applications for employment. Id. 


N.C.G.S. § 153A-98 defines employees to include former 
employees. It is significant that applicants are not included in this 
definition. The section then provides that some information as to 
employees may be disclosed under certain circumstances. The sec- 
tion provides that personnel files “are subject to inspection and 
may be disclosed only as provided by this section.” N.C.G.S. 
§ 153A-98 (1991). There is not a provision in the section for the 
access to the files of applicants for positions with counties, It was 
error for the court to order the release of the applications for 
the position of County Manager. 


The plaintiffs argue that the personnel file which is defined 
and made confidential in N.C.G.S. § 153A-98 does not include ap- 
plications for employment. They say that it was intended to make 
confidential such things as the subjective, evaluative information 
about an employee, such as letters of recommendation, opinions 
of former employers, test scores, performance evaluations and com- 
plaints. The statute provides that a “personnel file consists of any 
information in any form gathered by the county with respect to 
that employee and, by way of illustration but not limitation, relating 
to his application[.]” Jd. This definition includes an application. 


The plaintiffs also argue that the section says it applies to 
information “gathered by the county.” Jd. The applicants, say the 
plaintiffs, sent their applications to the County. They say that 
applications were not gathered by the County and thus are not 
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subject to N.C.G.S. § 153A-98. In reading the whole section we 
believe it is clear the word “gathered” includes applications that 
were sent to the County. 


The plaintiffs argue further that if the section is not inter- 
preted to include applicants in the definition of employees, the 
section makes no sense. They say the definition of an employee’s 
personnel file contains as an example his “selection or nonselec- 
tion[.]” The plaintiffs say this shows that it was intended to include 
applicants who were not hired. The plain words of the statute 
include former employees in the definition of employees. The sec- 
tion deals with applicants but it does not include them in the 
definition of employees. We can only conclude that the section 
does not include applicants as employees. When the plain words 
of a statute are clear as to legislative intent, we do not look further 
for an interpretation. Electric Supply Co. v. Swain Electrical Co., 
328 N.C. 651, 403 S.E.2d 291 (1991). 


For the reasons stated in this opinion, we reverse and remand 
with an order that the relief for which the plaintiffs prayed be denied. 


Reversed and remanded. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


STATE OF NORTH CAROLINA v. JACOB A. NORMAN 


No. 475A90 
(Filed 25 June 1992) 


1. Homicide § 253 (NCI4th)— murder — premeditation and delib- 
eration — evidence sufficient 


There was sufficient evidence of premeditation and delibera- 
tion to survive a motion to dismiss in a non-capital first degree 
murder prosecution where defendant said that, as he was argu- 
ing with his wife, he remembered what a friend had told him 
about his son’s passing out after holding his breath and decided 
to choke his wife until she passed out, and sufficient evidence 
of intent to kill in the strangling of his wife, a statement 
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by the victim that defendant would kill her if her son left 
the room, and her plea with defendant to let her write a 
letter to her son before he killed her. 


Am Jur 2d, Homicide §§ 52, 63 et seq. 


Modern status of the rules requiring malice “aforethought,” 
“deliberation,” or “premeditation” as elements of murder in 
the first degree. 18 ALR4th 961. 


Presumption of deliberation or premeditation from the 
fact of killing. 86 ALR2d 656. 


2. Evidence and Witnesses § 765 (NCI4th)— murder of spouse — 
pictures and letters involving other women -— admissible 


The trial court did not err in a non-capital first degree 
murder prosecution in which defendant was accused of stran- 
gling his wife by allowing the prosecutor to ask several questions 
on cross-examination concerning pictures of nude or partially 
nude women found in defendant’s briefcase and a letter from 
another woman also found in defendant's briefcase. Defendant 
had testified that he loved his wife and had not intended 
to kill her and opened the door to questions about matters 
which show that he did not love his wife, such as affairs with 
other women. Defendant answered these questions in the 
negative and it is not clear that he was prejudiced. 


Am Jur 2d, Evidence § 269; Homicide §§ 377-379. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


APPEAL as of right pursuant to N.C.G.S. § 7A-27(a) from a 
judgment imposing a sentence of life imprisonment entered by 
Owens, J., at the 19 March 1990 Criminal Session of Superior 
Court, TRANSYLVANIA County, upon a jury verdict of guilty of 
first degree murder. Heard in the Supreme Court 15 March 1991. 


The defendant was tried for first degree murder in a case 
in which the State did not seek the death penalty. The State’s 
evidence showed that in November 1989, the defendant and his 
wife Sylvia Norman had been married for ten years and were 
living in Brevard. On 3 November 1990, Nicolas Norman, the six 
year old son of the defendant and his wife, was in his room of 
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the Norman's house with a four year old cousin. Nicholas heard 
the defendant and Sylvia “fussing” and the couple then came into 
Nicolas’ room. 


The defendant told Nicolas to leave the room and close the 
door, at which time Sylvia told Nicolas not to leave because if 
he did the defendant would kill her. Nevertheless, Nicolas and 
his friend left the room and closed the door. Nicolas heard a sound 
like a “stomp” in his bedroom and went to the room but the door 
was closed. He heard his mother say, ‘“[y]ou can kill me but let 
me write a letter to my son.” It sounded to Nicolas like his mother 
was crying. He heard his father say “{nJo.” 


A dispatcher for the City of Brevard Police Department testified 
that between 6:00 p.m. and 6:30 p.m. on 3 November 1989, she 
received a call from a man who identified himself as Jacob Norman 
who said, “I'd like to report a murder.” The caller said he had 
killed his wife by choking her. The police went to the defendant’s 
home and found the body of Sylvia Norman who had died of 
strangulation. 


The defendant testified that on the day his wife died, they 
were quarreling about an affair in which he had been involved 
and during which he had impregnated a woman. He said he had 
never seen her so upset. He testified that when she had become 
hysterical in the past he would hold her down until she became 
calm. This time when she continued to scream and fight, he 
remembered that a friend had told him that his son would hold 
his breath when he was angry until he passed out, at which time 
the child would start breathing again. He decided to choke his 
wife until she passed out. He thought she would start breathing 
again and he did not intend to kill her. 


The jury found the defendant guilty of first degree murder. 
He appealed from the imposition of a life sentence. 


Lacy H. Thornburg, Attorney General, by Tiare B. Smiley, 
Special Deputy Attorney General, for the State. 


Malcolm Ray Hunter, Jr, Appellate Defender, by Staples 
Hughes, Assistant Appellate Defender, and Constance H. Everhart, 
Assistant Appellate Defender, for the defendant appellant. 
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WEBB, Justice. 


{1] The defendant’s first assignment of error is to the court's 
denial of his motion to dismiss the charge of first degree murder 
on the ground that the State failed to prove premeditation and 
deliberation or a specific intent to kill. Whatever the defendant’s 
intent, there was substantial evidence that it was formed after 
premeditation and deliberation. The defendant said that as he was 
arguing with his wife, he remembered what a friend had told him 
about his son’s passing out after holding his breath and the defend- 
ant decided to choke his wife until she passed out. This is evidence 
from which a jury could find the defendant formed the intent to 
kill his wife for some period of time before the killing. See State 
v. Misenheimer, 304 N.C. 108, 282 S.E.2d 791 (1981). It is also 
evidence from which a jury could find the intent was formed in 
a cool state of blood and not under the influence of a violent passion 
suddenly aroused by sufficient provocation. See State v. Corn, 303 
N.C. 293, 278 S.E.2d 221 (1981). There was sufficient evidence of 
premeditation and deliberation to submit to the jury. 


In determining whether there was sufficient evidence of intent 
to kill it is necessary to look at all the circumstances. The deliberate 
strangling of a person to death is some evidence that the strangler 
intended to kill. The defendant denied such an intent, but the 
jury did not have to believe this testimony. When this evidence 
is coupled with the statements of the victim that if her son left 
the room the defendant would kill her, and with her plea to the 
defendant to let her write a letter to her son before he killed 
her, there is sufficient evidence of intent to kill to submit to the 
jury. See State v. Artis, 325 N.C. 278, 384 S.E.2d 470, death sentence 
vacated, 494 U.S. 1023, 108 L. Ed. 2d 604 (1990); State v. Cauley, 
244 N.C. 701, 94 S.E.2d 915 (1956). The statements of the victim 
were not the statements of the defendant, as to his intent, but 
they were evidence of what the victim thought was the intent 
of the defendant and the jury could consider this evidence. 


The defendant’s first assignment of error is overruled. 


[2] The defendant contends, under his second assignment of error, 
that the court improperly allowed several questions by the prose- 
cuting attorney. When the defendant testified, the prosecuting at- 
torney asked him on cross-examination about several pictures which 
were found in his briefcase. The defendant identified one of the 
pictures, which the prosecutor described as a picture of a girl 
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“with her breast hanging out,” as a picture of his brother’s girlfriend. 
He identified three pictures of a nude woman as pictures taken 
at a club he had operated. The prosecuting attorney asked the 
defendant if he had been involved with this woman and the defend- 
ant denied that he had been so involved. The prosecuting attorney 
also questioned the defendant about a letter found in his brief- 
case from a Teresa Kolka in which Miss Kolka said, “[wlell, I’ve 
been staying out of the candy, unfortunately,” and “[yles, I am 
still interested and I really enjoy pictures. I'll be waiting.” The 
defendant denied he had ever been involved with Teresa Kolka. 


The defendant says that the testimony which these questions 
were intended to elicit was irrelevant and should have been exclud- 
ed under N.C.G.S. § 8C-1, Rules 401 and 402. He also says the 
probative value of this testimony was substantially outweighed 
by the danger of unfair prejudice and it should have been excluded 
under N.C.G.S. § 8C-1, Rule 403. The defendant also says this 
testimony was admitted to prove his character in order to show 
he acted in conformity therewith and was inadmissible under N.C.G:S. 
§ 8C-1, Rule 404(b). Finally, the defendant says the specific instances 
about which the prosecuting attorney inquired were not probative 
of truthfulness or untruthfulness and should not have been admit- 
ted under N.C.G.S. § 8C-1, Rule 608(b). See State v. Morgan, 315 
N.C. 626, 340 S.E.2d 84 (1986). 


The defendant answered in the negative as to all the questions 
about which he now complains. It is not clear that he was prejudiced 
by these questions. The defendant had testified that he loved his 
wife and did not intend to kill her. This opened the door to ques- 
tions by the State as to matters which would show the defendant 
did not love his wife, as evidenced by his affairs with other women. 
See State v. Darden, 323 N.C. 356, 372 S.E.2d 539 (1988). The 
defendant, by his testimony, made this subject relevant under Rule 
401 and admissible under Rule 402. 


This assignment of error is overruled. 
No error. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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SHANNON LEE HAWKINS v. JAMES F. HAWKINS 


No. 141PA91 
(Filed 25 June 1992) 


Damages § 68 (NCI4th)— assault and battery established — nominal 
damages not submitted— punitive damages awarded without 
compensatory damages—no error 


Plaintiff could recover punitive damages from defendant 
where the jury failed to award compensatory damages, was 
not instructed on nominal damages, and plaintiff established 
to the jury’s satisfaction all of the elements of assault and 
battery arising from the sexual abuse she suffered from de- 
fendant, her father. Although it was said in Jones v. Gwynne, 
312 N.C. 393, that the jury must award plaintiff actual or 
nominal damages before punitive damages may be awarded, 
that language is an inexact description of the law in prior 
cases. Punitive damages may not be awarded unless otherwise 
a cause of action exists and at least nominal damages are 
recoverable by plaintiff. The jury found here that plaintiff 
had established her cause of action, plaintiff was therefore 
entitled to at least nominal damages, and that entitlement 
was sufficient to support the award of punitive damages. 


Am Jur 2d, Damages §§ 741-744. 


Sufficiency of showing of actual damages to support award 
of punitive damages— modern cases. 40 ALR4th 11. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


ON discretionary review pursuant to N.C.G.S. § 7A-31 of a 
decision by the Court of Appeals, 101 N.C. App. 529, 400 S.E.2d 
472 (1991), which affirmed a judgment entered in plaintiff's favor 
by Greeson, J., at the 9 February 1990 session of Superior Court, 
CALDWELL County. Calendared for argument in the Supreme Court 
on 9 December 1991; determined on the briefs without oral argu- 
ment pursuant to N.C. R. App. P. 30(d). 


McElwee, McElwee, Cannon & Warden, by William H. 
McElwee, Il, for plaintiff-appellee. 


Rudisil & Brackett, P.A., by H. Kent Crowe, for defendant- 
appellant. 
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EXUM, Chief Justice. 


Plaintiff Shannon Hawkins brought this action against her adop- 
tive father, defendant James F. Hawkins, seeking compensatory 
and punitive damages for assault and battery. The uncontradicted 
evidence at trial tended to show that defendant sexually abused 
plaintiff from the time she was five and a half years old until 
she was fourteen years old. Plaintiff brought this action when she 
was eighteen years old. 


At the end of all evidence, the trial court instructed the jury 
on three issues to be considered by it during its deliberations. 
These issues were then submitted and answered by the jury: 


1. Did James F. Hawkins commit an assault(s) and battery(ies) 
on Shannon Lee Hawkins? 


Answer: Yes 


2. If so, what amount, if any, is Shannon Lee Hawkins entitled 
to recover for: 


a. Medical expenses: None 
b. Future medical expenses: None 
ec. Pain and suffering: None 


3. In your discretion what amount of punitive damages, if any, 
should be awarded to Shannon Lee Hawkins? 


Answer: $25,000 


The trial court did not instruct on plaintiff's entitlement to nominal 
damages. 


The sole issue presented is whether plaintiff Shannon Lee 
Hawkins can recover punitive damages from defendant James F. 
Hawkins where the jury failed to award compensatory damages 
and was not instructed on nominal damages. Defendant argues 
that plaintiff should not recover punitive damages under these 
circumstances. Plaintiff argues that, by establishing to the jury’s 
satisfaction all of the elements of an action for assault and battery, 
she is entitled to recover nominal damages, whether submitted 
or not; therefore, she should be entitled to recover punitive damages 
as awarded by the jury. For the reasons set out in the Court 
of Appeals opinion, we agree with plaintiff. Support for this result 
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ean also be found in a recent Florida Supreme Court decision 
in an opinion by Overton, J., formerly C.J. Ault v. Lohr, 538 
So. 2d 454 (Fla. 1989). 


Confusion as to how the issue before us should be resolved 
results from language in Jones v. Gwynne, 312 N.C. 398, 323 S.E.2d 
9 (1984). In Jones, we said “[bjefore punitive damages may be award- 
ed to the plaintiff, the jury must find that the defendant committed 
an actionable legal wrong and it must award the plaintiff either 
compensatory or nominal damages.” Jd. at 405, 323 S.E.2d at 16 
(emphasis added). Cited for this proposition were Clemmons v. 
Life Ins. Co., 274 N.C. 416, 163 S.E.2d 761 (1968), and Parris v. 
Fischer & Co., 221 N.C. 110, 19 S.E.2d 128 (1942). Understandably, 
defendant argues that this language mandates a decision in his 
favor. 


The language in Jones is an inexact description of the law 
as found in our prior cases. Both the Clemmons and Parris decisions 
cited in Jones relied on the seminal case of Worthy v. Knight, 
210 N.C. 498, 187 S.E. 771 (1936). In Worthy, former Chief Justice 
Stacy stated for the Court: “Punitive damages may not be awarded 
unless otherwise a cause of action exists and at least nominal damages 
are recoverable by the plaintiff.” 7d. at 499, 187 S.E. at 772 (em- 
phasis added). Before Jones, this Court had never said that nominal 
damages must actually be recovered, only that they be recoverable. 


The Court of Appeals correctly overlooked the Jones dicta 
and instead relied on Worthy when it stated that “[o]nce a cause 
of action is established, plaintiff is entitled to recover, as a matter 
of law, nominal damages, which in turn support an award of punitive 
damages.” Hawkins v. Hawkins, 101 N.C. App. 529, 532, 400 S.E.2d 
472, 474 (1991). The jury, as trier of fact, found that plaintiff had 
in fact established her cause of action for assault and battery. 
Plaintiff was, therefore, entitled to recover at least nominal damages. 
This entitlement is sufficient to support the award of punitive 
damages. 


The decision of the Court of Appeals is 
Affirmed. 


Justice LAKE did not participate in the consideration or deci- 
sion of this case. 
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STATE OF NORTH CAROLINA v. TIMOTHY LANIER ALLEN 


No. 70A86 
(Filed 25 June 1992) 


Criminal Law § 1352 (NCI4th})— McKoy error —harmlessness 


The trial court’s McKoy error in requiring unanimity on 
mitigating circumstances in a capital sentencing proceeding 
was harmless beyond a reasonable doubt where the jury failed 
to find seven of the ten mitigating circumstances submitted 
to it; each juror was polled as to his or her answer to each 
mitigating circumstance; it appears from this poll that the 
jury was unanimous as to each of the mitigating circumstances 
which the jury failed to find; and thus no juror would likely 
have considered such a circumstance in his or her determina- 
tion as to imposing the death penalty if the charge had been 
correct on this feature of the case. 


Am Jur 2d, Criminal Law § 628. 


Supreme Court’s views on constitutionality of death pen- 
alty and procedures under which it is imposed. 51 L. Ed. 2d 
886. 


Justice LAKE did not participate in the consideration or 
decision of this case. 


HEARING on remand from the United States Supreme Court, 


494 U.S. 1021, 108 L. Ed. 2d 601 (1990). Heard in the Supreme 
Court 8 May 1991. 


The defendant was convicted of first degree murder and re- 


ceived the death penalty. This Court found no error and affirmed 
the sentence. State v. Allen, 323 N.C. 208, 372 S.E.2d 855 (1988). 
The United States Supreme Court allowed the defendant’s petition 
for certiorari, vacated the judgment of this Court, and remanded 
the case to us for further consideration in light of McKoy v. North 
Carolina, 494 U.S. 483, 108 L. Ed. 2d 369 (1990). 


HHT, 


Lacy H. Thornburg, Attorney General, by Isaac T. Avery, 
Special Deputy Attorney General, for the State. 


Allen Holt Gwyn and Julie A. Davis for defendant appellant. 
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WEBB, Justice. 


In McKoy, the United States Supreme Court held that the 
defendant’s constitutional rights were violated because, pursuant 
to the court’s instructions, no juror could consider a mitigating 
circumstance in determining whether a death sentence should be 
imposed if such mitigating circumstance was not unanimously found 
by the jury. This would be so even if such a juror felt the cir- 
cumstance had mitigating value. In this case, the court instructed 
the jury that it must be unanimous to find a mitigating circumstance. 
This could keep a juror, who believed a mitigating circumstance 
had value, from considering such a circumstance in determining 
whether the death penalty should be imposed. This was error pur- 
suant to McKoy. 


The State concedes there was error in the charge but contends 
it was harmless beyond a reasonable doubt. State v. McKoy, 327 
N.C. 31, 394 S.E.2d 426 (1990). We agree with the State. In this 
ease, ten mitigating circumstances were submitted to the jury. 
The jury found three of the mitigating circumstances and did not 
find seven of them. When the verdict was returned, the trial judge 
announced that the jury would be polled. She said, “[ylou will be 
asked individually as to your answers to the issues and as to the 
recommendation.” The clerk then polled the jurors by stating to 
each of them each mitigating circumstance and whether it was 
found or not. The clerk asked each juror whether these were the 
answers to “your issues,” whether these were still the answers 
to the issues and whether he or she still assented thereto. Each 
juror answered in the aifirmative. 


It appears from this poll that the jury was unanimous as to 
each of the mitigating circumstances which the jury failed to find. 
No juror would likely have considered such a circumstance in his 
or her determination as to imposing the death penalty if the charge 
had been correct on this feature of the case. We hold this error 
was harmless beyond a reasonable doubt. State v. Laws, 328 N.C. 
550, 402 S.E.2d 573 (1991). 


Accordingly, the sentence of death is affirmed and the mandate 
of our prior opinion is reinstated. The case is remanded to the 
Superior Court, Halifax County, for further proceedings. 


Death sentence affirmed; mandate reinstated; case remanded. 
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Justice LAKE did not participate in the consideration or deci- 
sion of this case. 


WILLIAM N. DOYLE, PETITIONER-APPELLANT v. SOUTHEASTERN GLASS 
LAMINATES, INC. anp EMPLOYMENT SECURITY COMMISSION OF 
NORTH CAROLINA, RESPONDENT-APPELLEES 


No. 535A91 
(Filed 25 June 1992) 


APPEAL by the petitioner pursuant to N.C.G.S. § 7A-30(2) from 
a decision of a divided panel of the Court of Appeals, 104 N.C. 
App. 326, 409 S.E.2d 732 (1991), affirming a judgment entered on 
18 September 1990, by Wilson, J., in Superior Court, MECKLEN. 
BURG County. The petitioner’s petition for discretionary review 
as to additional issues was allowed by the Supreme Court on 9 
January 1992. Heard in the Supreme Court on 12 May 1992. 


Legal Services of Southern Piedmont, Inc., by Kenneth L. 
Schorr, for the petitioner-appellant, William N. Doyle. 


T. S. Whitaker, Chief Counsel, and John B. DeLuca, Staff 
Attorney, for the respondent-appellee, Employment Security Com- 
mission of North Carolina. 


PER CURIAM. 


The decision of the Court of Appeals is reversed for the reasons 
stated in the dissenting opinion of Judge Cozort. 


Reversed. 
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IN RE ESTATE OF TUCCI 
[331 N.C. 749 (1992)] 


IN RE ESTATE OF SHIRLEY ALLRED TUCCI 


No. 495PA91 
(Filed 25 June 1992) 


ON discretionary review of an opinion of the Court of Ap- 
peals, 104 N.C. App. 142, 408 S.E.2d 859 (1991), affirming orders 
entered by Rousseau, J., in Superior Court, FORSYTH County, on 
29 June 1990 and 24 July 1990. Heard in the Supreme Court 14 
May 1992. 


Womble Carlyle Sandridge & Rice, by Michael E. Ray, Kurt 
C. Stakeman and Eric C. Morgan, for appellant Estate of Shirley 
Allred Tuce. 


Harrison, North, Cooke & Landreth, by A. Wayland Cooke 
and Michael C. Landreth, for appellees. 


PER CURIAM. 


Discretionary review improvidently allowed. 
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THOMASSON v. GRAIN DEALERS MUT. INS. CO. 
[331 N.C. 750 (1992)] 


ROY LYNN THOMASSON v. GRAIN DEALERS MUTUAL INSURANCE COM- 
PANY v. JOHNNIE M. TILLEY, pea JOHNNIE M. TILLEY PEST CON- 
TROL SERVICE, COCKERHAM PEST CONTROL COMPANY 


No. 522PA91 
(Filed 25 June 1992) 


ON petition by defendant Grain Dealers Mutual Insurance Com- 
pany for a writ of certiorari pursuant to Rule 21 of the North 
Carolina Rules of Appellate Procedure to review the decision of 
the Court of Appeals, Thomasson v. Grain Dealers Mut. Ins. Co., 
103 N.C. App. 475, 405 S.E.2d 808 (1991), reversing and remanding 
an order entered on 17 July 1990 by Albright, J., in Superior 
Court, SURRY County. Heard in the Supreme Court 14 May 1992. 


Franklin Smith for plaintiff-appellee. 

Everett & Everett, by James A. Everett, for defendant- 
appellant Grain Dealers Mutual Insurance Company. 

PER CURIAM. 


After reviewing the briefs and record and listening to oral 
argument, we conclude that defendant’s petition was improvidently 
allowed. 


Discretionary review improvidently allowed. 


APPENDIXES 


RULES AND REGULATIONS RELATING 
TO THE APPOINTMENT OF COUNSEL 
FOR INDIGENT DEFENDANTS 


AMENDMENT TO CODE 
OF JUDICIAL CONDUCT 


MODEL RULES RELATING 
TO LEGAL SPECIALIZATION 


MODEL RULES RELATING TO 
CONTINUING LEGAL EDUCATION 


MODEL RULES RELATING TO INTEREST 
ON LAWYERS’ TRUST ACCOUNTS 


MODEL RULES RELATING TO 
CLIENT SECURITY FUND 


AMENDMENTS TO RULES GOVERNING 
ADMISSION TO PRACTICE 


ORDER ADOPTING AMENDMENTS TO THE 
RULES AND REGULATIONS RELATING TO THE 
APPOINTMENT OF COUNSEL FOR INDIGENT 
DEFENDANTS PURSUANT TO N.C. GEN. STAT. 7A-459 


The Rules and Regulations Relating to the Appointment of 
Counsel for Indigent Defendants Pursuant to N.C. Gen. Stat. 7A-459, 
are hereby amended to read as stated on the attached resolution 
adopted by the Council of the North Carolina State Bar and filed 
with the Supreme Court on 3 March 1992. 


Adopted by the Court in Conference this 4th day of March, 
1992, this amendment is effective immediately. 


These amendments shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 


LAKE, J. 
For the Court 
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To4 APPOINTMENT OF COUNSEL 


Be it RESOLVED that the amendments to the Appointment 
of Counsel for Indigents pursuant to G.S. 7A-459 were adopted 
by the Council and the rules as shown in Article VI, Section 5, 
and as appear in 275 N.C. 709 and amended are hereby amended 
and rewritten to provide as follows: 


RULES AND REGULATIONS RELATING 
TO THE APPOINTMENT OF COUNSEL 
FOR INDIGENT DEFENDANTS 
PURSUANT TO N.C. GEN. STAT. 7A-459 


ARTICLE I. 
Authority. 


Section 1.1. These Rules and Regulations are issued pursuant to 
the authority contained in G.S. 7A-459, Chapter 1013 of the Session 
Laws of 1969. 


ARTICLE II. 
Determination of Indigency. 


Section 2.1. Prior to the appointment of counsel on grounds of 
indigency, the Court shall require the defendant to complete and 
sign under oath an Affidavit of Indigency in a form approved by 
the Director of the Administrative Office of the Courts. 


Section 2.2. Prior to the call of the case for trial, the judge shall 
make reasonable inquiry of the defendant personally under oath 
to determine the truth of the statements made in the Affidavit 
of Indigency. 


Section 2.3. The defendant’s Affidavit of Indigency shall be filed 
in the records of the case. 


Section 2.4. Upon the basis of the defendant’s Affidavit of Indigen- 
cy, his statements to the Court on this subject, and such other 
information as may be brought to the attention of the Court which 
shall be made a part of the record in the case, the Court shall 
determine whether or not the defendant is in fact indigent. 


ARTICLE III. 
Waiver of Counsel. 


Section 3.1. Any defendant desiring to waive the right to counsel 
as provided in G.S. 7A-457 shall complete and sign under oath 
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a Waiver of Counsel in a form approved by the Director of the 
Administrative Office of the Courts. If such defendant waives the 
right to counsel but refuses to execute such waiver, the court 
shall so certify in a form approved by the Director of the Ad- 
ministrative Office of the Courts. 


Section 3.2. Prior to the call of the case for trial, the Judge shall 
make reasonable inquiry of the defendant personally to determine 
that the defendant has understandingly waived his right to counsel. 


Section 3.3. The Judge, upon being so satisfied, shall accept the 
Waiver of Counsel executed by the defendant, sign the same and 
cause it to be filed in the record of the case. 


ARTICLE IV. 
Appointment of Counsel. 


Section 4.1. The North Carolina State Bar shall adopt a model 
plan for the appointment of counsel for indigent persons charged 
with certain crimes or otherwise entitled to representation. Each 
judicial district bar shall adopt a plan or plans for the appointment 
of counsel by the public defender and or the court to represent 
indigent persons which provides for the appointment of experienced 
counsel for persons charged with serious crimes, with respect to 
which the model plan may serve as a guide or example. A plan 
may be applicable to the entire district, or, at the election of the 
district bar, separate plans may be adopted by the district bar 
for use in each separate county within the district. 


Section 4.2. Such plan or plans as adopted by the judicial district 
bar shall be certified to the Council of the North Carolina State 
Bar for its approval, following which the plan or plans shall be 
certified to the Clerk of Superior Court of each county to which 
each plan is applicable by the Secretary of the North Carolina 
State Bar and shall constitute the method by which counsel shall 
be selected in said district for appointment to indigent defendants. 
Thereafter all appointments of counsel for indigent defendants in 
said district shall be made in conformity with such plan or plans, 
unless the trial judge or, where authorized, the public defender, 
in the exercise of his discretion deems it proper in furtherance 
of justice to appoint as counsel for an indigent defendant or defend- 
ants some lawyer or lawyers residing and practicing in the judicial 
district, who is or are not on the plan or list certified to the 
Clerk of Superior Court, and if so, the trial judge or, where author- 
ized, the public defender, may appoint as counsel to represent 
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an indigent defendant some lawyer or lawyers not on said plan 
or list residing and practicing in the judicial district. 


Section 4.3. No attorney shall be appointed as counsel for an 
indigent defendant in a court of any district except the district 
in which he resides or maintains an office except by consent of 
counsel so appointed. 


Section 4.4. No indigent defendant shall be entitled or permitted 
to select or specify the attorney who shall be assigned to defend him. 


Section 4.5. The Clerk of Superior Court of each county shall 
file or record in his office, maintain and keep current the plan 
for the assignment of counsel applicable to said county as certified 
to him by the Secretary of the North Carolina State Bar. 


Section 4.6. The Clerk of Superior Court of each county shall 
keep a record of all counsel eligible for appointment under the 
plan applicable to said county as certified to him by the Secretary 
of the North Carolina State Bar. 


Section 4.7. Orders for the appointment of counsel shall be entered 
by the court in a form approved by the Director of the Administrative 
Office of the Courts. 


Section 4.8. Notwithstanding any other provision of this Article 
or any plans or assigned counsel lists adopted by a district bar 
pursuant thereto, two counsel shall be appointed to represent an 
indigent defendant charged with murder where the State is seeking 
the death penalty. 


Section 4.9. Notwithstanding any other provisions of this Article 
or any plans or assigned counsel lists adopted by a district bar 
pursuant thereto, no attorney shall be appointed to represent at 
the trial level any indigent defendant charged with a capital crime 


(a) Who does not have a minimum of five years’ experience 
in the general practice of law, provided that the Court or, 
where authorized, the public defender, may in its or his dis- 
cretion appoint as assistant counsel an attorney who has less 
experience. 


(b) Who has not been found by the court or, where authorized, 
the public defender, appointing him to have demonstrated pro- 
ficiency in the field of criminal trial practice. 


For the purpose of this section the term general practice of 
law shall be deemed to include service as a prosecuting attorney 
in any District Attorney’s office. 


APPOINTMENT OF COUNSEL 757 


Section 4.10.. Notwithstanding any other provision of this Article 
or any plans or assigned counsel lists adopted by a district bar 
pursuant thereto, no attorney shall be appointed to represent at 
the appellate level any indigent defendant convicted of a capital 
crime 


(a) Who does not have a minimum of five years’ experience 
in the general practice of law, provided, that the Court or, 
where authorized, the public defender, may in its or his discre- 
tion appoint as assistant counsel an attorney who has less 
experience. 


(b) Who has not been found by the trial judge or, where author- 
ized, the public defender, to have a demonstrated proficiency 
in the field of appellate practice. 


For the purpose of this section the term general practice of 
law shall be deemed to include service as a prosecuting attorney 
in any District Attorney's office. 


Unless good cause is shown an attorney representing the in- 
digent defendant at the trial level shall represent him at the 
appellate level if the attorney is otherwise qualified under the 
provisions of this section. 


Section 4.11. In those cases in which a public defender has authori- 
ty to appoint a member of a judicial district bar to represent 
an indigent person, the public defender shall make the appointment 
pursuant to the procedures set out herein. 


Section 4.12. It is contemplated that in those districts with a 
public defender, additional outside counsel will be appointed in 
those instances in which the volume of work handled by the public 
defender necessitates additional counsel and in those instances where 
a conflict of interest exists as regards the public defender and 
multiple defendants. Provided, when a conflict of interest on the 
part of the public defender necessitates additional counsel, the 
court shall appoint outside counsel. 


Section 4.13. Nothing in these regulations or in the Model Plan 
shall be construed to prohibit assignment of otherwise qualified 
counsel to represent indigent defendants pursuant to specialized 
programs, plans or contracts which may be implemented from time 
to time to improve efficiency and economy where such programs, 
plans or contracts are consistent with the ends of justice and are 
approved by the Council of the N.C. State Bar. 
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ARTICLE V. 
Withdrawal by Counsel. 


Section 5.1. At any time during or pending the trial or re-trial 
of a case the trial judge, the appointing judge, or the resident 
judge of the district upon application of the attorney, and for good 
cause shown, may permit said attorney to withdraw from the defense 
of the case. 


Section 5.2. At any time after the trial of a case and during 
the pendency of an appeal, the trial attorney, for good cause shown, 
may apply to the Appellate Court for permission to withdraw from 
the defense of the case upon the appeal. 


Section 5.3. Applications for permission to withdraw as counsel 
shall be made only for good cause where compelling reasons or 
actual hardship exists. 


ARTICLE VI. 
Procedure for Payment of Compensation. 


Section 6.1. Upon completion of the representation of an indigent 
defendant by appointed counsel in the trial court, the trial judge 
shall, upon application enter an order allowing such compensation 
as is provided in G.S. 7A-458. 


Section 6.2. Upon the completion of any appeal, the trial judge, 
the resident judge or the judge holding the courts of the district, 
shall, upon application, enter a supplemental order in the cause 
allowing the appointed attorney upon the appeal such additional 
compensation as may be appropriate. 


Section 6.3. Orders for the payment of compensation to counsel 
for representation of indigent defendants shall be entered by the 
judge in a form approved by the Director of the Administrative 
Office of the Courts. 


Section 6.4. Two certified copies of the order for the payment 
of fees shall be forwarded by the Clerk of the Superior Court 
to the Administrative Office of the Courts, Attention: Assistant 
Director, Raleigh, North Carolina, for payment. 


Section 6.5. Upon the entry of the order for the payment of counsel 
fees, the court shall upon final conviction likewise enter a judgment 
against the defendant for whom counsel was assigned in the amount 
allowed as counsel fees, said judgment to be in the form approved 
by the Director of the Administrative Office of the Courts. 
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Section 6.6. Counsel appointed for the representation of indigent 
defendants shall not accept any compensation other than that 
awarded by the Court. 


MODEL PLAN 


REGULATIONS FOR APPOINTMENT OF COUNSEL 
IN INDIGENT CASES 
IN THE JUDICIAL DISTRICT 


ARTICLE I. 
Purpose. 


The purpose of these regulations is to provide for effective 
representation of indigent criminal defendants at all stages of trial 
and appellate proceedings. 


ARTICLE II. 
Applicability. 


These regulations apply to any criminal case arising in the 

Judicial District in which the court has determined that 

the defendant is entitled to the appointment of counsel. Reference 

to the masculine gender shall be construed to include both male 

and female persons. Reference to the singular shall, as appropriate, 
be construed to include the plural. 


ARTICLE III. 


Lists of Attorneys. 


Section 3.1. Any attorney engaged in the private practice of law 
primarily in the Judicial District who 


Judicia] District, and 


(b) Practices criminal law in the courts of the Judicial 
District to an appreciable extent, or intends or desires to do so, 





(a) Maintains an office in the 








may be placed on one of three lists governing the appointment 
of counsel in criminal cases involving indigent persons. No other 
attorneys will be placed on the lists. 


Section 3.2. Attorneys included on the first list may only be ap- 
pointed to represent defendants charged with misdemeanors or 
felonies punishable by imprisonment for not more than five years. 
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Section 3.3. Attorneys on the second list may be appointed to 
represent defendants charged with misdemeanors or felonies other 
than capital crimes, provided that an attorney may request the 
Committee on Indigent Appointments that he not be subject to 
appointment to represent defendants charged only with misde- 
meanors. If the committee approves the request, the list shall reflect 
the limited availability of that attorney for appointments. 


Section 3.4. Attorneys on the third list may be appointed to repre- 
sent defendants charged with any crimes, provided that an attorney 
may request the Committee on Indigent Appointments that he 
not be subject to appointments to represent defendants charged 
only with misdemeanors. If the committee approves the request, 
the list shall reflect the limited availability of that attorney for 
appointments. 


Section 3.5. The Committee on Indigent Appointments shall, prior 
to the effective date of these regulations, meet and develop three 
lists of attorneys of the types described herein from the roster 
of attorneys currently accepting appointments in indigent cases 
in the Judicial District. The first list shall include all such 
attorneys who have been licensed less than two years or who 
have been admitted by comity. The second list shall include all 
such attorneys who have been licensed for two years or more. 
The third list shall include all such attorneys who have had not 
less than five years experience in the general practice of law and 
who have demonstrated proficiency in the field of criminal trial 
practice. With respect to these initial lists, any other requirement 
not otherwise met by any listed attorney is hereby waived unless 
the committee determines that it ought not to be waived. 





Section 3.6. Subject to the exception contained in Section 3.5 re- 
quirements for inclusion on the three lists are as follows: 


(a) An attorney licensed to practice law in North Carolina 
may be included on the first list if the Committee on Indigent 
Appointments finds that: 


(1) He is competent to represent criminal defendants charged 
with misdemeanors and felonies, and 


(2) Two attorneys who have engaged in the practice of law 
in the Judicial District for not less than three years 
preceding the committee’s consideration, at least one of whom 
being included on one of the three lists, have stated in writing 
that they believe he is competent to represent criminal defend- 
ants charged with misdemeanors and felonies and that they 
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recommend that he be included on the list, provided that the 
recommending attorneys may not be members of the petition- 
ing attorney's law firm at the time of recommendation. 


(b) An attorney who has been licensed to practice law in North 
Carolina for not less than two years or who has been admitted 
to the North Carolina State Bar by comity may be included on 
the second list if the committee finds that: 


(1) He has demonstrated proficiency in the field of criminal 
trial practice and has the ability to handle appellate matters, and 


(2) Two attorneys who have engaged in the private practice 
of law in the Judicial District for not less than four 
years preceding the committee’s consideration, at least one 
of whom being included on one of the three lists, have stated 
in writing that they believe he is competent to represent criminal 
defendants charged with felonies and that they recommend 
that he be included on the list, provided that the recommending 
attorneys may not be members of the petitioning attorney's 
law firm at the time of recommendation, and 





(3) He is competent to represent criminal defendants charged 
with felonies. 


(c) An attorney who has been licensed to practice law in North 
Carolina for not less than five years may be included on the third 
list if the committee finds that: 


(1) He has demonstrated proficiency in the field of criminal 
trial practice and has the ability to handle appellate matters, and 


(2) Two attorneys who have engaged in the private practice 
of law in the Judicial District for not less than five 
years preceding the committee’s consideration, at least one 
of whom being included on one of the three lists, have stated 
in writing that they believe he is competent to represent criminal 
defendants charged with capital crimes and that they recom- 
mend that he be included on the list, provided that the recom- 
mending attorneys may not be members of the petitioning 
attorney’s law firm at the time of recommendation, and 





(3) He has not less than five years experience in the general 
practice of law, provided that the term “general practice of 
law” shall be deemed to include service as a prosecuting at- 
torney in any District Attorney’s office, and 


(4) He is competent to represent criminal defendants charged 
with capital crimes. 
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Section 3.7. The Committee on Indigent Appointments shall review 
the lists not less than once a year to ensure that the lists are 
current and that the attorneys whose names appear on the lists 
meet the qualifications set out herein. 


ARTICLE IV. 


Committee on Indigent Appointments. 


Section 4.1. A Committee on Indigent Appointments is hereby 
established to assist in the implementation of these regulations. 
The committee shall have authority to act when the regulations 
become effective. 


Section 4.2. All members of the committee shall be attorneys 
who 


(a) Are included on one of the appointment lists, and 


(b) Have practiced criminal law in the Judicial District, 
whether as a prosecutor or defense counsel, for not less than 
five years, and 





(ce) Are knowledgeable about practicing attorneys in the 
Judicial District. 





Section 4.3. The committee shall consist of members ap- 
pointed by the President of the ______ Judicial District Bar. At 
least one member shall be appointed from each county in the district. 
Members of the committee shall be appointed for terms of two 
years, except that initially a minority of the members shall be 
designated to serve one year terms in order to stagger terms. 
The appointments shall be made by letter, a copy of which shall 
be maintained in the records of the committee. No member shall 
serve two consecutive terms, except that a person who has been 
appointed to replace a member who did not complete his term 
may be appointed to a full term following his completion of the 
partial term. Any member who resigns or otherwise becomes in- 
eligible to continue serving as a member shall be replaced for 
his term as soon as practicable. 


Section 4.4. The President of the _____ Judicial District Bar shall 
appoint one of the members as Chairman of the Committee, who 
shall serve at the pleasure of the president as shall all other members 
of the committee. 





Section 4.5. The committee shall meet at the call of the Chairman 
upon reasonable notice. The first meeting shall be on 
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Thereafter, the committee shall meet as often as is necessary to 
dispatch its business. 


Section 4.6. The committee shall have complete authority to ac- 
complish the following: 


(a) Supervise the administration of these regulations; 


(b) Review requests from attorneys concerning their placement 
on any list and obtain information pertaining to such placement; 


(c) Approve or disapprove an attorney's addition to or deletion 
from any list or the transfer of any attorney from one list 
to another, provided that an attorney's request to be deleted 
from a list or transferred to a lower numbered list shall not 
require committee approval; 


(d) Establish procedures with which to carry out its business; 


(e) Interview attorneys seeking placement on any list and 
witnesses for or against such placement. 


Section 4.7. A majority of the committee must be present at any 
meeting in order to constitute a quorum. The committee may take 
no action unless a quorum is present. A majority vote in favor 
or a motion or any proposed action shall be required in order 
for the motion to pass or for the action to be taken. 


Section 4.8. The committee shall meet in private, except it may 
invite persons to make limited appearances to be interviewed. Discus- 
sions of the committee, its records, and its actions shall be treated 
as confidentially as possible. The names of the members of the 
committee shall not be confidential. 


ARTICLE V. 
Placement of Attorneys on List. 


Section 5.1. Any attorney who wishes to have his name added 
to or deleted from any list, or to have his name transferred from 
one list to another, shall file a written request with the administrator. 
The request shall include information that will facilitate the commit- 
tee’s determination whether the attorney meets the standards set 
forth in Article III for placement on a certain list. The written 
statements of competency required by Article III must be attached 
to the request. 


Section 5.2. The administrator shall maintain records for the com- 
mittee and shall advise each member of the committee of the name 
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of the requesting attorney and the nature of this request before 
the committee meets to review the request. The administrator 
shall assure that all requests properly filed are brought to the 
committee's attention at the next meeting at which it is practicable 
for the committee to review the request. 


Section 5.3. The administrator shall assure that all District Court 
Judges, Resident Superior Court Judges, any special Superior Court 
Judge with a permanent office in the ____ Judicial District, and 
the District Attorney for the Judicial District are advised 
of any request concerning placement on any list so that such of- 
ficials will have an opportunity to comment on the request to the 
committee. 





Section 5.4. When the committee meets to review placement re- 
quests, it may require any requesting attorney to appear before 
it to be interviewed and may require information in addition to 
that submitted in the request. Any member of the committee may 
discuss requests with other members of the bar in a confidential 
manner and may relate information obtained thereby to the other 
members. Rules of evidence do not apply with respect to the review 
of requests. The committee may hold a request in abeyance for 
a reasonable period of time while obtaining additional information. 


Section 5.5. The committee shall determine whether an attorney 
requesting to be added to a list when he is not currently on any 
list or to be transferred from a lower numbered list to a higher 
numbered list (such as from the first list to the second list) meets 
all the applicable standards set out in Article III. The request 
shall be granted or the addition or transfer allowed if the committee 
finds that he does meet all the standards. Conversely, the request 
shall be denied if the committee does not find that he meets all 
the standards. The findings shall be reduced to writing and kept 
in the regular records of the committee by the administrator. The 
committee shall assure that the requesting attorney is given prompt 
notice of the action taken with respect to his request and is advised 
of the basis for denial if the request is not granted. 


Section 5.6. If at any time it reasonably appears to the committee 
that an attorney no longer meets a standard set forth in Article 
III for the list on which he is placed, or that he can no longer 
meet the responsibilities of representing indigent defendants with 
respect to such list, the committee shall direct the attorney to 
show cause why he should not be deleted from the list or trans- 
ferred from a higher numbered list to a lower numbered list. If 
the attorney cannot show sufficient cause, the committee may take 
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appropriate action, including suspending the attorney from receiv- 
ing appointments in indigent cases for a definite or indefinite time, 
or deleting his name from the list he is on, or transferring him 
from a higher numbered list to a lower numbered list. Appropriate 
written findings shall be made by the committee in this regard, 
and the attorney shall be informed of the basis of any action taken. 


Section 5.7. An attorney whose name is deleted from a list or 
who is transferred to another list by the committee may appeal 
the committee's action to the senior resident Superior Court Judge 
of the Judicial District. In such a case the resident superior 
court judge will make the final decision regarding the deletion 
or transferral of the attorney. 





Section 5.8. Whenever an attorney who provided information to 
the committee, collectively or through any member, requests that 
his name not be used or that his information be treated confidential- 
ly, his request shall be granted unless doing so results in manifest 
unfairness. 


ARTICLE VI. 
Appointment Procedure (Non-Capital Cases). 


Section 6.1. The administrator shall provide the clerk in each 
courtroom in the district and Superior Criminal Courts of the ____ 
Judicial District with current lists of attorneys subject to appoint- 
ment in indigent cases. Attorneys shall be appointed only in accord- 
ance with the lists on which they appear, and only in cases to 
be tried in counties in which they maintain offices, unless they 
agree in advance to accept cases from other counties. 


Section 6.2. Each courtroom clerk shall maintain a record of at- 
torneys subject to appointment to represent indigents. Beside each 
attorney's name shall appear the number of any list he is on. The 
court shall proceed in sequence in appointing attorneys. If an at- 
torney’s name is passed over because he is not on a list relating 
to a particular charge, the court shall return to his name for the 
next appointment consistent with his lists. The court may pass 
over the name of any attorney known not to be reasonably available 
because of vacation, illness or other reasons. 


Section 6.3. In its discretion, the court may appoint an attorney 
in any case without regard to sequence or an attorney not maintain- 
ing an office in the county where the case is to be tried. 
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Section 6.4. The clerk shall provide notice of the appointment 
to the attorney concerned as soon as possible. Further, the clerk 
shall advise the defendant of the name of his attorney. 


Section 6.5. The court may appoint an attorney to represent more 
than one defendant in a single case. 


Section 6.6. In those cases in which the public defender cannot 
serve, and is authorized to appoint a substitute member of the 
bar to represent an indigent defendant, the public defender shall 
consult the current lists of attorneys subject to appointment in 
indigent cases maintained by the court administrator and referred 
to in Article III herein, and shall appoint the next eligible attorney 
on the list. The public defender shall proceed in sequence in appoint- 
ing attorneys, but may pass over the name of any attorney known 
to be unavailable because of vacation, illness or other reasons, 
or, in his or her discretion, where justice so requires. 


Section 6.7. Ifa judge is not reasonably available to appoint counsel 
to represent an indigent defendant, the clerk of court shall appoint 
the next eligible attorney on the list. Appointments of counsel 
by the clerk shall be subject to review and approval by the judge. 


ARTICLE VII. 
Appointments in Capital Cases. 


Section 7.1. In addition to the provisions of Article VI, the provi- 
sions of this Article shall apply to the appointment of counsel 
in capital cases. 


Section 7.2. A counsel and an assistant counsel shall be appointed 
to represent an indigent defendant charged with murder, in cases 
in which the State is seeking the death penalty. The assistant 
counsel may be on the second list or the third list of attorneys. 


Section 7.3. No attorney shall be appointed to represent at the 
trial level any indigent defendant charged with a capital crime: 


(a) Who has less than five years experience in the general 
practice of law, provided that the court may, in its discretion, 
appoint as assistant counsel an attorney who has less experience; 
or 


(b) Who has not been found by the court appointing him to 
have a demonstrated proficiency in the field of criminal trial 
practice. 
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For the purpose of this section, the term “general practice 
of law” shall be deemed to include service as a prosecuting attorney 
in any district attorney’s office. 


ARTICLE VIII. 
Appellate Appointments. 


Section 8.1. Ifa criminal defendant who has given notice of appeal 
from a conviction is found to be eligible, because of indigency, 
for appointment of counsel at the appellate level, the attorney 
representing the defendant at the trial level may be appoint- 
ed to represent the defendant at the appellate level. If the at- 
torney representing the defendant at the trial level was retained, 
he may be appointed to represent the defendant at the appellate 
level even though he does not meet all the requirements of Article 
III or the other pertinent provisions of these regulations. For good 
cause, the attorney at the trial level may be relieved of responsibili- 
ty for the appeal. Whenever it is otherwise necessary to appoint 
an attorney to represent an indigent person at the appellate level, 
the attorney appointed shall be selected in a manner consistent 
with appointment of counsel at the trial level. If the trial attorney 
is not appointed, the appellate defender’s office or any other qualified 
attorney may be appointed, in a manner consistent with these 
rules, to represent the defendant at the appellate level. 


Section 8.2. No attorney shall be appointed to represent at the 
appellate level any indigent defendant convicted of a capital 
crime: 


(a) Who has less than five years experience in the general 
practice of law, provided, however, that the court or, where 
authorized, the public defender, may in its or his discretion, 
appoint as assistant counsel an attorney who has less experience; 
or 


(b) Who has not been found by the court or the public defender 
to have a demonstrated proficiency in the field of appellate 
practice. 


For the purpose of this section, the term “general practice 
of law” shall be deemed to include service as a prosecuting attorney 
in any district attorney’s office. 
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ARTICLE IX. 
Administration. 


Section 9.1. The Senior Resident Superior Court Judge for the 
Judicial District shall designate a person to serve as ad- 
ministrator of these regulations. 


Section 9.2. The administrator will perform the duties described 
previously and particularly shall: 


(a) Maintain records relating to these regulations and to the 
actions of the Committee on Indigent Appointments; 


(b) Keep current the three lists of attorneys; 


(c) Assist the courtroom clerks and the Clerk of Superior Court 
in carrying out these regulations; 


(d) Attend meetings of the committee as appropriate; 


(e) Inform the judges of the district and the district attorney 
and the members of the committee of requests by attorneys 
concerning placement on any lists; 


(f) Perform other administrative tasks necessary to the im- 
plementation of these regulations. 


Section 9.3. The administrator shall have such office, supplies, 
and equipment as can be provided by the Senior Resident Superior 
Court Judge or the committee. 


Section 9.4. The Clerk of Superior Court of each county in the 
Judicial District shall file and keep current these regulations 
for the assignment of counsel as certified to him by the Secretary 
of the North Carolina State Bar. 





Section 9.5. The Clerk of Superior Court of each county in the 
Judicial District shall keep a record of all counsel eligible 
for appointment under these regulations and a permanent record 
of all appointments made in his county. 





ARTICLE X. 
Miscellaneous. 


Section 10.1. These regulations are issued pursuant to Article 
IV of the rules and regulations promulgated in accordance with 
North Carolina General Statute 7A-459 by the North Carolina State 
Bar Council, entitled Regulations Relating to the Appointment of 
Counsel for Indigent Defendants in Certain Criminal Cases, as set 
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out in the Rules Volume of The General Statutes of North Carolina 
(published by The Michie Company). Nothing contained herein shall 
be construed or applied inconsistently with the regulations estab- 
lished by the North Carolina State Bar Council or with other provi- 
sions of state law. 


Section 10.2. It is recognized that the court has the inherent discre- 
tionary power in any case to decline to appoint a particular attorney 
to represent an indigent person. It is also recognized that occa- 
sionally the court may determine that the interests of justice would 
be best served by appointing a particular lawyer to handle a par- 
ticular case even though he is not next in sequence or does not 
maintain an office in the county where the case is to be tried. 


Section 10.3. These regulations shall be construed liberally in order 
to carry out the purpose stated in Article I. 


Section 10.4. These regulations shall become effective on 
_ i, «ands Shall supersede any existing regulations or 
plan concerning the appointment of counsel indigent cases. 


APPROVED AND PROMULGATED THIS DAY OF 
5 Bs. 


NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules 
and Regulations Relating to the Appointment of Counsel of the 
North Carolina State Bar were duly adopted by the Council of 
the North Carolina State Bar at its meeting on January 17, 1992, 
and the amendments as certified were duly adopted at a regularly 
called meeting of the Council. 


Given over my hand and the Seal of the North Carolina State 
Bar, this the 17th day of January, 1992. 


B. E. JAMES 
Secretary 


After examining the foregoing amendments to the Rules and 
Regulations Relating to Appointment of Counsel of the North 
Carolina State Bar as adopted by the Council of the North Carolina 
State Bar, it is my opinion that the same are not inconsistent 
with Article 4, Chapter 84 of the General Statutes. 
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This the 4th day of March, 1992. 


JAMES G. EXUM 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules and Regulations Relating to Appointment 
of Counsel of the North Carolina State Bar be spread upon the 
minutes of the Supreme Court and that they be published in the 
forthcoming volume of the Reports as provided by the Act incor- 
porating the North Carolina State Bar. 


This the 4th day of March, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 


ORDER ADOPTING AN 
AMENDMENT TO CANON 5E OF THE CODE 
OF JUDICIAL CONDUCT 


Canon 5E of the Code of Judicial Conduct is hereby amended 
to read as follows: 


E. A judge should not act as an arbitrator or mediator. 
However, an emergency justice or judge of the Appellate Divi- 
sion designated as such pursuant to Article 6 of Chapter 7A 
of the General Statutes of North Carolina, and an Emergency 
Judge of the District Court or Superior Court commissioned 
as such pursuant to Article 8 of Chapter 7A of the General 
Statutes of North Carolina may serve as an arbitrator or 
mediator when such service does not conflict with or interfere 
with the justice's or judge’s judicial service in emergency status. 


Adopted by the Court in Conference this 4th day of March, 
1992, this amendment is effective immediately. 


This amendment shall be promulgated by publication in the 
Advance Sheets of the Supreme Court and the Court of Appeals. 


LAKE, J. 
For the Court 
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MODEL RULES RELATING TO 
LEGAL SPECIALIZATION 


The following amendment to the Rules and Regulations of 
the Certificate of Organization of the North Carolina State Bar 
was duly adopted by the Council of the North Carolina State Bar 
at its quarterly meeting on January 17, 1992: 


BE IT RESOLVED by the Council of the North Carolina State 
Bar that the Rules of Legal Specialization which were established 
by the Supreme Court of North Carolina and appear in 307 N.C. 
725 be and the same are hereby amended by rewriting said rules 
to conform with Model Rules for all Boards and Agencies of the 
North Carolina State Bar as follows: 
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THE NORTH CAROLINA PLAN 
OF LEGAL SPECIALIZATION 


. PURPOSE 


The purpose of this plan of certified legal specialization is to 
assist in the delivery of legal services to the public by identify- 
ing to the public those lawyers who have demonstrated special 
knowledge, skill and proficiency in a specific field, allowing 
the public to more closely match their needs with available 
services; and to improve the competency of the bar by 
establishing an additional incentive for lawyers to participate 
in continuing legal education and meet the other requirements 
of specialization. 


. JURISDICTION: AUTHORITY 


The Council of the North Carolina State Bar with the approval 
of the Supreme Court of North Carolina hereby establishes 
a Board of Legal Specialization (board) as a standing committee 
of the State Bar Council, which board shall be the authority 
having jurisdiction under state law over the subject of specializa- 
tion of lawyers. 


. OPERATIONAL RESPONSIBILITY 


The responsibility for operating the specialization program rests 
with the board, subject to the statutes governing the practice 
of law, the authority of the council and the rules of governance 
of the board. 


. SIZE OF BOARD 


The board shall have nine members, six of whom must be 
attorneys in good standing and authorized to practice law in 
the State of North Carolina. The lawyer members of the board 
shall be representative of the legal profession and shall include 
lawyers who are in general practice as well as those who 
specialize. 


. LAY PARTICIPATION 


The board shall have three members who are not licensed 
attorneys. 


. APPOINTMENT OF MEMBERS; WHEN; REMOVAL 


The members of the board shall be appointed by the Council 
of the North Carolina State Bar. The first members of the 
board shall be appointed as of the quarterly meeting of the 
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State Bar Council following the creation of the board. Thereafter, 
members shall be appointed annually as of the same quarterly 
meeting. Vacancies occurring by reason of death, resignation 
or removal shall be filled by appointment of the State Bar 
Council at the next quarterly meeting following the event giv- 
ing rise to the vacancy, and the person so appointed shall 
serve for the balance of the vacated term. Any member of 
the board may be removed at any time by an affirmative vote 
of a majority of the members of the State Bar Council in session 
at a regularly called meeting. 


. TERM OF OFFICE > 


Each member who is appointed to the board shall serve for 
a term of three years beginning as of the first day of the 
month following the date on which the appointment is made 
by the State Bar Council. See, however, Section 8. 


. STAGGERED TERMS 


It is intended that members of the board shall be elected to 
staggered terms such that three members are appointed in 
each year. Of the initial board, three members (two lawyers 
and one nonlawyer) shall be elected to terms of one year, three 
members (two lawyers and one nonlawyer) shall be elected 
to terms of two years, and three members (two lawyers and 
one nonlawyer) shall be elected to terms of three years. 
Thereafter, three members (two lawyers and one nonlawyer) 
shall be elected in each year. 


. SUCCESSION 


Each member of the board shall be entitled to serve for one 
full three-year term and to succeed himself or herself for one 
additional three-year term. Thereafter, no person may be reap- 
pointed without having been off of the board for at least three 
years. 


APPOINTMENT OF CHAIRPERSON 


The chairperson of the board shall be appointed from time 
to time as necessary by the State Bar Council from among 
the lawyer members of the board. The term of such individ- 
ual as chairperson shall be one year. The chairperson may 
be reappointed thereafter during his or her tenure on the 
board. The chairperson shall preside at all meetings of the 
board, shall prepare and present to the State Bar Council 
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the annual report of the board, and generally shall represent 
the board in its dealings with the public. 


APPOINTMENT OF VICE CHAIRPERSON 


The vice chairperson of the board shall be appointed from 
time to time as necessary by the State Bar Council from among 
the lawyer members of the board. The term of such individual 
as vice chairperson shall be one year. The vice chairperson 
may be reappointed thereafter during his or her tenure on 
the board. The vice chairperson shall preside at and represent 
the board in the absence of the chairperson and shall perform 
such other duties as may be assigned to him or her by the 
chairperson or by the board. 


SOURCE OF FUNDS 


Funding for the program carried out by the board shall come 
from such application fees, examination fees, course accredita- 
tion fees, annual fees or recertification fees as the board, with 
the approval of the council, may establish. 


FISCAL RESPONSIBILITY 


All funds of the board shall be considered funds of the North 
Carolina State Bar and shall be administered and disbursed 
accordingly. 


(A) MAINTENANCE OF ACCOUNTS: AUDIT—The North Carolina 
State Bar shall maintain a separate account for funds of 
the board such that such funds and expenditures therefrom 
can be readily identified. The accounts of the board shall 
be audited on an annual basis in connection with the audits 
of the North Carolina State Bar. 


INVESTMENT CRITERIA—The funds of the board shall be 
handled, invested and reinvested in accordance with invest- 
ment policies adopted by the Council of the North Carolina 
State Bar for the handling of dues, rents and other revenues 
received by the North Carolina State Bar in carrying out 
its official duties. 


& 


(C) DISBURSEMENT — Disbursement of funds of the board shall 
be made by or under the direction of the Secretary-Treasurer 
of the North Carolina State Bar. 


MEETINGS 


The annual meeting of the board shall be held in October of 
each year in connection with the annual meeting of the 
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North Carolina State Bar. The board by resolution may set 
regular meeting dates and places. Special meetings of the board 
may be called at any time upon notice given by the chairperson, 
the vice chairperson or any two members of the board. Notice 
of meeting shall be given at least two days prior to the meeting 
by mail, telegram, facsimile transmission or telephone. A quorum 
of the board for conducting its official business shall be four 
or more of the members serving at the time of the meeting. 


ANNUAL REPORT 


The board shall prepare at least annually a report of its ac- 
tivities and shall present same to the Council of the North 
Carolina State Bar one month prior to its annual meeting. 


POWERS AND DUTIES OF THE BOARD 


Subject to the general jurisdiction of the council and the North 
Carolina Supreme Court, the board shall have jurisdiction of 
all matters pertaining to regulation of certification of specialists 
in the practice of law and shall have the power and duty: 


(A) To administer the plan; 


(B) Subject to the approval of the council and the Supreme 
Court, to designate areas in which certificates of specialty 
may be granted and define the scope and limits of such 
specialties and to provide procedures for the achievement 
of these purposes; 


(C) To appoint, supervise, act on the recommendations of and 
consult with specialty committees as hereinafter identified; 


(D) To make and publish standards for the certification of 
specialists, upon the board’s own initiative or upon con- 
sideration of recommendations made by the specialty com- 
mittees, such standards to be designed to produce a uniform 
level of competence among the various specialties in accord- 
ance with the nature of the specialties; 


S 


To certify specialists or deny, suspend or revoke the cer- 
tification of specialists upon the board’s own initiative, upon 
recommendations made by the specialty committees or upon 
requests for review of recommendations made by the special- 
ty committees; 


(F) To establish and publish procedures, rules, regulations and 
bylaws to implement this plan; 
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(G) To propose and request the council to make amendments 
to this plan whenever appropriate; 


(H) To cooperate with other boards or agencies in enforcing 
standards of professional conduct and to report apparent 
violations of the Rules of Professional Conduct of this state 
to the appropriate disciplinary authority; 


Fe 
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To evaluate and approve, or disapprove, any and all contin- 
uing legal education courses, or educational alternatives, 
for the purpose of meeting the continuing legal education 
requirements established by the board for the certification 
of specialists and in connection therewith to determine the 
specialties for which credit shall be given and the number 
of hours of credit to be given in cooperation with the pro- 
viders of continuing legal education; to determine whether 
and what credit is to be allowed for educational alternatives, 
including other methods of legal education, teaching, writing 
and the like; to issue rules and regulations for obtaining 
approval of continuing legal education courses and educa- 
tional alternatives; to publish or cooperate with others in 
publishing current lists of approved continuing legal educa- 
tion courses and educational alternatives; and to encourage 
and assist law schools, organizations providing continuing 
legal education, local bar associations and other groups en- 
gaged in continuing legal education to offer and maintain 
programs of continuing legal education designed to develop, 
enhance and maintain the skill and competence of legal 
specialists; 


S 


To cooperate with other organizations, boards and agencies 
engaged in the recognition of legal specialists or concerned 
with the topie of legal specialization; and 


— 


(K) Notwithstanding any conflicting provision of the certifica- 
tion standards for any area of specialty, the board may 
in its discretion direct any of the specialty committees not 
to administer a specialty examination if, in the judgment 
of the board, there are insufficient applicants or such would 
otherwise not be in the best interests of the specialization 


program. 


17. RETAINED JURISDICTION OF THE COUNCIL 


The council retains jurisdiction with respect to the following 
matters: 
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(A) Upon recommendation of the board, establishing areas in 
which certificates of specialty may be granted; 


(B) Amending this plan; 
(C) Hearing appeals taken from actions of the board; 


(D) Establishing or approving fees to be charged in connection 
with the plan; and 


(E) Regulating attorney advertisements of specialization under 
the North Carolina Rules of Professional Conduct. 


PRIVILEGES CONFERRED AND 
LIMITATIONS IMPOSED 


The board in the implementation of this plan shall not alter 
the following privileges and responsibilities of certified specialists 
and other lawyers: 


(A) No standard shall be approved which shall in any way 
limit the right of a certified specialist to practice in all 
fields of law. Subject to Canon 6 of the North Carolina 
Rules of Professional Conduct, any lawyer, alone or in associa- 
tion with any other lawyer, shall have the right to practice 
in all fields of law, even though he or she is certified as 
a specialist in a particular field of law; 


(B) No lawyer shall be required to be certified as a specialist 
in order to practice in the field of law covered by that 
specialty. Subject to Canon 6 of the North Carolina Rules 
of Professional Conduct, any lawyer, alone or in association 
with any other lawyer, shall have the right to practice 
in any field of law, or advertise his availability to practice 
in any field of law consistent with Canon 2 of the Rules 
of Professional Conduct, even though he or she is not cer- 
tified as a specialist in that field; 


(C) All requirements for and all benefits to be derived from 
certification as a specialist are individual and may not be 
fulfilled by nor attributed to the law firm of which the 
specialist may be a member; 


(D) Participation in the program shall be on a completely volun- 
tary basis; 


(E) A lawyer may be certified as a specialist in no more than 
two fields of law; 
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(F) When a client is referred by another lawyer to a lawyer 
who is a recognized specialist under this plan on a matter 
within the specialist’s field of law, such specialist shall not 
take advantage of the referral to enlarge the scope of his 
or her representation and, consonant with any requirements 
of the Rules of Professional Conduct of this state, such 
specialist shall not enlarge the scope of representation of 
a referred client outside the area of the specialty field; and 


(G) Any lawyer certified as a specialist under this plan shall 
be entitled to advertise that he or she is a “Board Certified 
Specialist” in his or her specialty to the extent permitted 
by the Rules of Professional Conduct of this state. 


SPECIALTY COMMITTEES 


The board shall establish a separate specialty committee for 
each specialty in which specialists are to be certified. Each 
specialty committee shall be composed of seven members ap- 
pointed by the board, one of whom shall be designated annually 
by the chairperson of the board as chairperson of the specialty 
committee. Members of each specialty committee shall be lawyers 
licensed and currently in good standing to practice law in this 
state who, in the judgment of the board, are competent in 
the field of law to be covered by the specialty. Members shall 
hold office for three years, except those members initially ap- 
pointed who shall serve as hereinafter designated. Members 
shall be appointed by the board to staggered terms of office 
and the initial appointees shall serve as follows: two shall serve 
for one year after appointment; two shall serve for two years 
after appointment; and three shall serve for three years after 
appointment. Appointment by the board to a vacancy shall 
be for the remaining term of the member leaving the specialty 
committee. All members shall be eligible for reappointment 
to not more than one additional three-year term after having 
served one full three-year term. Meetings of the specialty com- 
mittee shall be held at regular intervals at such times, places 
and upon such notices as the specialty committee may from 
time to time prescribe or upon direction of the board. 


Each specialty committee shall advise and assist the board 
in carrying out the board’s objectives and in the implementa- 
tion and regulation of this plan in that specialty. Each specialty 
committee shal] advise and make recommendations to the board 
as to standards for the specialty and the certification of in- 
dividual specialists in that specialty. Each specialty committee 
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shall be charged with actively administering the plan in its 
specialty and with respect to that specialty shall: 


(A) After public hearing on due notice, recommend to the board 
reasonable and nondiscriminatory standards applicable to 
that specialty; 


(B) Make recommendations to the board for certification, con- 
tinued certification, denial, suspension or revocation of cer- 
tification of specialists and for procedures with respect 
thereto; 


(C) Administer procedures established by the board for applica- 
tions for certification and continued certification as a 
specialist and for denial, suspension or revocation of such 
certification; 


(D) Administer examinations and other testing procedures, if 
applicable, investigate references of applicants and, if deemed 
advisable, seek additional information regarding applicants 
for certification or continued certification as specialists; 


(E) Make recommendations to the board concerning the ap- 
proval of and credit to be allowed for continuing legal educa- 
tion courses, or educational alternatives, in the specialty; and 


(F) Perform such other duties and make such other recommen- 
dations as may be delegated to or requested of the specialty 
committee by the board. 


MINIMUM STANDARDS FOR 
CERTIFICATION OF SPECIALISTS 


To qualify for certification as a specialist, a lawyer applicant 
must pay any required fee, comply with the following minimum 
standards, and meet any other standards established by the 
board for the particular area of specialty: 


(A) The applicant must be licensed and currently in good stand- 
ing to practice law in this state; 


(B) The applicant must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate special- 
ty committee, of substantial involvement in the specialty 
during the five years immediately preceding his or her 
application according to objective and verifiable standards. 
Such substantial involvement shall be defined as to each 
specialty from a consideration of its nature, complexity 
and differences from other fields and from consideration 
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of the kind and extent of effort and experience necessary 
to demonstrate competence in that specialty. It is a measure- 
ment of actual experience within the particular specialty 
according to any of several standards. It may be measured 
by the time spent on legal work within the areas of the 
specialty, the number or type of matters handled within 
a certain period of time or any combination of these or 
other appropriate factors. However, within each specialty, 
experience requirements should be measured by objective 
standards. In no event should they be either so restrictive 
as to unduly limit certification of lawyers as specialists 
or so lax as to make the requirement of substantial involve- 
ment meaningless as a criterion of competence. Substantial 
involvement may vary from specialty to specialty, but, if 
measured on a time-spent basis, in no event shall the time 
spent in practice in the specialty be less than twenty-five 
percent (25%) of the total practice of a lawyer engaged 
in a normal full-time practice. Reasonable and uniform prac- 
tice equivalents may be established including, but not limited 
to, successful pursuit of an advance educational degree, 
teaching, judicial, government or corporate legal experience; 


The applicant must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate special- 
ty committee, of continuing legal education in the specialty 
accredited by the board for the specialty, the minimum 
being an average of 12 hours of credit for continuing legal 
education, or its equivalent, for each of the three years 
immediately preceding application. Upon establishment of 
a new specialty, this standard may be satisfied in such 
manner as the board, upon advice from the appropriate 
specialty committee, may prescribe or may be waived if, 
and to the extent, accreditable continuing legal education 
courses have not been available during the three years 
immediately preceding establishment of the specialty; 


The applicant must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate special- 
ty committee, of qualification in the specialty through peer 
review by providing, as references, the names of at least 
five lawyers, all of whom are licensed and currently in 
good standing to practice law in this state, or in any state, 
or judges, who are familiar with the competence and qualifica- 
tion of the applicant as a specialist. None of the references 
may be persons related to the applicant or, at the time of 
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application, a partner of or otherwise associated with the 
applicant in the practice of law. The applicant by his or 
her application consents to confidential inquiry by the board, 
or appropriate disciplinary body and other persons regard- 
ing the applicant’s competence and qualifications to be cer- 
tified as a specialist; 


(E) The applicant must achieve a satisfactory score on a written 
examination designed to test the applicant’s knowledge and 
ability in the specialty for which certification is applied. 
The examination must be applied uniformly to all applicants 
within each specialty area. The board shall assure that 
the contents and grading of the examination are designed 
to produce a uniform level of competence among the various 
specialties; 
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All matters concerning the qualification of an applicant for 
certification, including, but not limited to, applications, 
references, tests and test scores, files, reports, investiga- 
tions, hearings, findings, recommendations and adverse deter- 
minations shall be confidential so far as is consistent with 
the effective administration of this plan, fairness to the 
applicant and due process of law; and 
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The board may adopt uniform rules waiving the requirements 
of 20(D) and 20(E) for members of a specialty committee 
at the time the initial written examination for that specialty 
is given and permitting said members to file application 
to become a board certified specialist in that specialty upon 
compliance with all other required minimum standards for 
certification of specialists. 


MINIMUM STANDARDS FOR CONTINUED 
CERTIFICATION OF SPECIALISTS 


The period of certification as a specialist shall be five years. 
During such period the board or appropriate specialty commit- 
tee may require evidence from the specialist of his or her 
continued qualification for certification as a specialist and the 
specialist must consent to inquiry by the board, or appropriate 
specialty committee, of lawyers and judges, the appropriate 
disciplinary body or others in the community regarding the 
specialist's continued competence and qualification to be cer- 
tified as a specialist. Application for and approval of continued 
certification as a specialist shall be required prior to the end 
of each five-year period. To qualify for continued certification 
as a specialist, a lawyer applicant must pay any required fee, 


22. 


23. 


LEGAL SPECIALIZATION 783 


must demonstrate to the board with respect to the specialty 
both continued knowledge of the law of this state and continued 
competence and must comply with the following minimum 
standards: 


(A) The specialist must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate special- 
ty committee, of substantial involvement (which shall be 
determined in accordance with the principles set forth in 
Section 20(B)) in the specialty during the entire period 
of certification as a specialist; 


— 


(B) The specialist must make a satisfactory showing, as deter- 
mined by the board after advice from the appropriate special- 
ty committee, of continuing legal education accredited by 
the board for the specialty during the period of certification 
as a specialist, the minimum being an average of 12 hours 
of credit for continuing legal education, or its equivalent, 
for each year during the entire period of certification as 


a specialist; and 


(C) The specialist must comply with the requirements set forth 
in Sections 20(A) and 20(D) above. 


ESTABLISHMENT OF ADDITIONAL STANDARDS 


The board may establish, on its own initiative or upon the 
specialty committee’s recommendation, additional or more 
stringent standards for certification than those provided in 
Sections 20 and 21. Additional standards or requirernents 
established under this section need not be the same for initial 
certification and continued certification as a specialist. It is 
the intent of the plan that all requirements for certification 
or recertification in any area of specialty shall be no more 
or less stringent than the requirements in any other area of 
specialty. 


SUSPENSION OR REVOCATION OF 
CERTIFICATION AS A SPECIALIST 


The board may revoke its certification of a lawyer as a specialist 
in the specialization program if the specialty is terminated 
or may suspend or revoke such certification if it is determined, 
upon the board’s own initiative or upon recommendation of 
the appropriate specialty committee and after hearing before 
the board on appropriate notice, that: 
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(A) The certification of the lawyer as a specialist was made 
contrary to the rules and regulations of the board; 


(B) The lawyer certified as a specialist made a false representa- 
tion, omission or misstatement of material fact to the board 
or appropriate specialty committee; | 


(C) The lawyer certified as a specialist has failed to abide by 
all rules and regulations promulgated by the board; 


(D) The lawyer certified as a specialist has failed to pay the 
fees required; 


(E) The lawyer certified as a specialist no longer meets the 
standards established by the board for the certification 
of specialists; or 


(F) The lawyer certified as a specialist has been disciplined, 
disbarred or suspended from practice by the Supreme Court 
of any other state or federal court or agency. 


The lawyer certified as a specialist has a duty to inform the 
board promptly of any fact or circumstance described in Section 
23(A) through 23(F) above. 


If the board revokes its certification of a lawyer as a specialist, 
the lawyer cannot again be certified as a specialist unless he 
or she so qualifies upon application made as if for initial cer- 
tification as a specialist, and upon such other conditions as 
the board may prescribe. If the board suspends certification 
of a lawyer as a specialist, such certification cannot be reinstated 
except upon the lawyer’s application therefor and compliance 
with such conditions and requirements as the board may 
prescribe. 


RIGHT TO HEARING AND APPEAL TO COUNCIL 


A lawyer who is denied certification or continued certification 
as a specialist or whose certification is suspended or revoked 
shall have the right to a hearing before the board, and, thereafter, 
the right to appeal the ruling made thereon by the board to 
the council under such rules and regulations as the board and 
council may prescribe. 


AREAS OF SPECIALTY 
There are hereby recognized the following specialties: 


(A) Bankruptcy Law 
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(B) Estate Planning and Probate Law 
(C) Real Property Law 
1) Real Property — Residential 
2) Real Property — Business, Commercial and Industrial 
(D) Family Law 
(E) Criminal Law 
1) Criminal Appellate Practice 


26. CERTIFICATION STANDARDS OF THE SPECIALTIES OF 
BANKRUPTCY LAW, ESTATE PLANNING AND PRO- 
BATE LAW, REAL PROPERTY LAW, FAMILY LAW, 
AND CRIMINAL LAW 


Previous decisions approving the certification standards for 
the areas of specialty listed above are hereby reaffirmed. 


NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendment to the Rules 
and Regulations of the North Carolina State Bar was duly adopted 
by the Council of the North Carolina State Bar at its meeting 
on January 17, 1992, and the amendment as certified was duly 
adopted at a regularly called meeting of the Council. 


Given over my hand and the Seal of the North Carolina State 
Bar, this the 28th day of April, 1992. 


B. EB. JAMES 
Secretary 


After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the 
Council of the North Carolina State Bar, it is my opinion that 
the same is not inconsistent with Article 4, Chapter 84 of the 
General Statutes. 


This the 24th day of June, 1992. 


JAMES G. EXUM 
Chief Justice 
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Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and 
that it be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State 
Bar. 


This the 24th day of June, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 


MODEL RULES AMENDMENT RELATING TO 
CONTINUING LEGAL EDUCATION 


The following amendment to the Rules and Regulations of 
the Certificate of Organization of the North Carolina State Bar 
was duly adopted by the Council of the North Carolina State Bar 
at its quarterly meeting on January 17, 1992. 


BE IT RESOLVED by the Council of the North Carolina State 
Bar that the Rules of Continuing Legal Education which were estab- 
lished by the Supreme Court of North Carolina as appear in 318 
N.C. at 713 be and the same are hereby amended by rewriting 
said rules to conform with the Model Rules of the North Carolina 
State Bar as follows: 


787 


788 


CONTINUING LEGAL EDUCATION 


CONTINUING LEGAL EDUCATION RULES OF THE 
NORTH CAROLINA STATE BAR 


RULE 1: PURPOSE AND DEFINITIONS 


(A) 


PURPOSE—The purpose of these continuing legal education 
rules is to assist lawyers licensed to practice and practicing 
law in North Carolina in achieving and maintaining professional 
competence for the benefit of the public whom they serve. 
The North Carolina State Bar, under Chapter 84 of the General 
Statutes of North Carolina, is charged with the responsibility 
of providing rules of professional conduct and with disciplining 
attorneys who do not comply with such rules. The Rules of 
Professional Conduct adopted by the North Carolina State Bar 
and approved by the Supreme Court of North Carolina require 
that lawyers adhere to important ethical standards, including 
that of rendering competent legal services in the representation 
of their clients. 


At a time when all aspects of life and society are changing 
rapidly or becoming subject to pressures brought about by 
change, laws and legal principles are also in transition (through 
additions to the body of law, modifications and amendments) 


_ and are increasing in complexity. One cannot render competent 


(B) 


legal services without continuous education and training. 


The same changes and complexities, as well as the economic 
orientation of society, result in confusion about the ethical re- 
quirements concerning the practice of law and the relationships 
it creates. The data accumulated in the discipline program of 
the North Carolina State Bar argue persuasively for the 
establishment of a formal program for continuing and intensive 
training in professional responsibility and legal ethics. 


It is in response to such considerations that the North Carolina 
State Bar has adopted these minimum continuing legal educa- 
tion requirements. The purpose of these minimum continuing 
legal education requirements is the same as the purpose of 
the Rules of Professional Conduct themselves—to ensure that 
the public at large is served by lawyers who are competent 
and maintain high ethical standards. 


DEFINITIONS 


(1) “Accredited sponsor” shall mean an organization whose 
entire continuing legal education program has been ac- 
credited by the Board of Continuing Legal Education. 
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(2) ‘Active member” shall include any person who is licensed 
to practice law in the State of North Carolina and who 
is an active member of the North Carolina State Bar. 


(3) “Approved activity” shall mean a specific, individual legal 
education activity presented by an accredited sponsor or 
presented by other than an accredited sponsor if such ac- 
tivity is approved as a Jegal education activity under these 
rules by the Board of Continuing Legal Education. 


(4) “Board” means the Board of Continuing Legal Education 
created by these rules. 


a 


“Continuing Legal Education” or “CLE” is any legal, judicial 
or other educational activity accredited by the board. 
Generally, CLE will include educational activities designed 
principally to maintain or advance the professional com- 
petence of lawyers and/or to expand an appreciation and 
understanding of the professional responsibilities of lawyers. 


(6) “Council” shal] mean the North Carolina State Bar Council. 


(7) “Credit hour’ means an increment of time of 60 minutes 
which may be divided into segments of 30 minutes or 15 
minutes, but no smaller. 


(8) “Inactive member” shall mean a member of the North 
Carolina State Bar who is on inactive status. 


(9) “In-house continuing legal education” shall mean courses 
or programs offered or conducted by law firms, either in- 
dividually or in connection with other law firms, corporate 
legal departments, or similar entities primarily for the educa- 
tion of their members. The board may exempt from this 
definition those programs which it finds (a) to be conducted 
by public or quasi-public organizations or associations for 
the education of their employees or members and (b) to 
be concerned with areas of legal education not generally 
offered by sponsors of programs attended by lawyers en- 
gaged in the private practice of law. 


(10) “Membership and Fees Committee” shall mean the Member- 
ship and Fees Committee of the North Carolina State Bar. 


(11) A “newly admitted active member” is one who becomes 
an active member of the North Carolina State Bar for 
the first time, has been reinstated, or has changed from 
inactive to active status. 
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(12) 


(13) 


(14) 


(15) 


(16) 
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“Practical skills courses” are those courses which are 
devoted primarily to instruction of basic practice procedures 
and techniques of law as distinct from substantive law. 
Examples of such courses would include preparation of 
legal documents and correspondence, and development of 
specific basic lawyering skills, such as voir dire, jury argu- 
ment, introducing evidence, and efficient management of 
a law office. 


“Professional Responsibility” shall mean those courses or 
segments of courses devoted to: 


a) The substance, the underlying rationale and the prac- 
tical application of the Rules of Professional Conduct, 
and 


b) The professional obligations of the attorney to the client, 
the court, the public and other lawyers. 


This definition shall be interpreted consistent with the 
provisions of Rule 1(B)(5). 


“Rules” shall mean the provisions of the continuing legal 
education rules established by the Supreme Court of North 
Carolina. 


“Sponsor” is any person or entity presenting or offering 
to present one or more continuing legal education pro- 
grams, whether or not an accredited sponsor. 


“Year” shall mean calendar year. 


RULE 2: JURISDICTION: AUTHORITY 


The Council of the North Carolina State Bar hereby establishes 
a Board of Continuing Legal Education (board) as a standing com- 
mittee of the council, which board shall have authority to establish 
regulations governing a continuing legal education program for 
attorneys licensed to practice law in this state. 


RULE 3: OPERATIONAL RESPONSIBILITY 


The responsibility for operating the continuing legal education pro- 
gram shall rest with the board, subject to the statutes governing 
the practice of law, the authority of the council and the rules 
of governance of the board. 
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RULE 4: SIZE OF BOARD 


The board shall have nine members, all of whom must be attorneys 
in good standing and authorized to practice in the State of North 
Carolina. 


RULE 5: LAY PARTICIPATION 


The board shall have no members who are not licensed attorneys. 


RULE 6: APPOINTMENT OF MEMBERS; WHEN; REMOVAL 


The members of the board shall be appointed by the Council of 
the North Carolina State Bar. The first members of the board 
shall be appointed as of the quarterly meeting of the State Bar 
Council following the creation of the board. Thereafter, members 
shall be appointed annually as of the same quarterly meeting. Vacan- 
cies occurring by reason of death, resignation or removal shall 
be filled by appointment of the State Bar Council at the next 
quarterly meeting following the event giving rise to the vacancy, 
and the person so appointed shall serve for the balance of the 
vacated term. Any member of the board may be removed at any 
time by an affirmative vote of a majority of the members of the 
State Bar Council in session at a regularly called meeting. 


RULE 7: TERM OF OFFICE 


Each member who is appointed to the board shall serve for a 
term of three years beginning as of the first day of the month 
following the date on which the appointment is made by the State 
Bar Council. See, however, Rule 8. 


RULE 8: STAGGERED TERMS 


It is intended that members of the board shall be elected to stag- 
gered terms such that three members are appointed in each year. 
Of the initial board, three members shall be elected to terms of 
one year, three members shall be elected to terms of two years, 
and three members shall be elected to terms of three years. 
Thereafter, three members shall be elected each year. 


RULE 9: SUCCESSION 


Each member of the board shall be entitled to serve for one full 
three-year term and to succeed himself or herself for one additional 
three-year term. Thereafter, no person may be reappointed without 
having been off the board for at least three years. 
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RULE 10: APPOINTMENT OF CHAIRPERSON 


The chairperson of the board shall be appointed from time to time 
as necessary by the State Bar Council. The term of such individual 
as chairperson shall be one year. The chairperson may be reap- 
pointed thereafter during his or her tenure on the board. The 
chairperson shall preside at all meetings of the board, shall prepare 
and present to the State Bar Council the annual report of the 
board, and generally shall represent the board in its dealings with 
the public. 


RULE 11: APPOINTMENT OF VICE CHAIRPERSON 


The vice chairperson of the board shall be appointed from time 
to time as necessary by the State Bar Council. The term of such 
individual as vice chairperson shall be one year. The vice chairper- 
son may be reappointed thereafter during tenure on the board. 
The vice chairperson shall preside at and represent the board in 
the absence of the chairperson and shall perform such other duties 
as may be assigned to him or her by the chairperson or by the 
board. 


RULE 12: SOURCE OF FUNDS 


Funding for the program carried out by the board shall come from 
sponsor’s fees and attendee’s fees as provided below, as well as 
from duly assessed penalties for noncompliance and from reinstate- 
ment fees. 


(A) Accredited sponsors located in North Carolina (for courses of- 
fered within or outside North Carolina), or accredited sponsors 
not located in North Carolina (for courses given in North 
Carolina), or unaccredited sponsors located within or outside 
of North Carolina (for accredited courses within North Carolina) 
shall, as a condition of conducting an approved activity, agree 
to remit a list of North Carolina attendees and to pay a fee 
for each active member of the North Carolina State Bar who 
attends the program for CLE credit. The sponsor’s fee shall 
be based on each credit hour of attendance, with a proportional 
fee for portions of a program lasting less than an hour. The 
fee shall be set by the board upon approval of the council. 
Any sponsor, including an accredited sponsor, which conducts 
an approved activity which is offered without charge to at- 
tendees shall not be required to remit the fee under this sec- 
tion. Attendees who wish to receive credit for attending such 
an approved activity shall comply with 12(B). 
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(B) The board shall fix a reasonably comparable fee to be paid 
by individual attorneys who attend for CLE credit approved 
continuing legal education activities for which the sponsor does 
not submit a fee under 12(A). Such fee shall accompany the 
member’s annual affidavit. The fee shall be set by the board 
upon approval of the council. 


RULE 13: FISCAL RESPONSIBILITY 


All funds of the board shall be considered funds of the North 
Carolina State Bar and shall be administered and disbursed 
accordingly. 


(A) MAINTENANCE OF ACCOUNTS: AUDIT—The North 
Carolina State Bar shall maintain a separate account for funds 
of the board such that such funds and expenditures therefrom 
can be readily identified. The accounts of the board shall be 
audited on an annual basis in connection with the audits of 
the North Carolina State Bar. 


INVESTMENT CRITERIA —The funds of the board shall be 
handled, invested and reinvested in accordance with invest- 
ment policies adopted by the Council of the North Carolina 
State Bar for the handling of dues, rents and other revenues 
received by the North Carolina State Bar in carrying out its 
official duties. 


DISBURSEMENT -— Disbursement of funds of the board shall 
be made by or under the direction of the Secretary-Treasurer 
of the North Carolina State Bar pursuant to authority of the 
Council. The members of the board shall serve on a voluntary 
basis without compensation, but may be reimbursed for the 
reasonable expenses incurred in attending meetings of the board 
or its committees. 


(B 


— 


S 


(D) All revenues resulting from the CLE program, including fees 
received from attendees and sponsors, late filing penalties, late 
compliance fees, reinstatement fees and interest on a reserve 
fund, shall be applied first to the expense of administration 
of the CLE program including an adequate reserve fund. Ex- 
cess funds may be expended by the council on lawyer competen- 
cy programs approved by the council. 


RULE 14: MEETINGS 


The annual meeting of the board shall be held in October of each 
year in connection with the annual meeting of the North Caro- 
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lina State Bar. The board by resolution may set regular meeting 
dates and places. Special meetings of the board may be called 
at any time upon notice given by the chairperson, the vice chairper- 
son or any two members of the board. Notice of meeting shall 
be given at least two days prior to the meeting by mail, telegram, 
facsimile transmission or telephone. A quorum of the board for 
conducting its official business shall be a majority of the members 
serving at a particular time. 


RULE 15: ANNUAL REPORT 


The board shall prepare at least annually a report of its activities 
and shall present the same to the Council of the North Carolina 
State Bar one month prior to its annual meeting. 


RULE 16: POWERS AND DUTIES OF THE BOARD 
The board shall have the following powers and duties: 


(A) To exercise general supervisory authority over the administra- 
tion of these rules. 


(B) To adopt and amend regulations consistent with these rules 
with the approval of the council. 


(C) To establish an office or offices and to employ such persons 
as the board deems necessary for the proper administration 
of these rules, and to delegate to them appropriate authority, 
subject to the review of the council. 


(D) To report annually on the activities and operations of the board 
to the council and make any recommendations for changes in 
the rules or methods of operation of the continuing legal educa- 
tion program. 


(E) The board shall submit an annual budget to the council for 
approval. Expenses of the board shall not exceed the annual 
budget approved by the council. 


RULE 17: SCOPE AND EXEMPTIONS 


(A) Except as provided herein these rules shall apply to every 
active member licensed by the North Carolina State Bar. 


(B) The Governor, the Lieutenant Governor, and all members of 
the Council of State, all members of the federal and state 
judiciary, members of the United States Senate, members of 
the United States House of Representatives, members of the 
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North Carolina General Assembly and members of the United 
States Armed Forces on full-time active duty are exempt. All 
active members, including members of the judiciary, who are 
exempt are encouraged to attend and participate in legal educa- 
tion programs. 


Any active member residing outside of North Carolina or any 
active member residing inside North Carolina who is a full-time 
teacher at the Institute of Government of the University of 
North Carolina at Chapel Hill or at a law school in North 
Carolina accredited by the American Bar Association and who 
in each case neither practices in North Carolina nor represents 
North Carolina clients on matters governed by North Carolina 
law shall be exempt from the requirements of these rules upon 
written application to the board. Such application shall be filed 
on or before the due date for the payment of annual dues, 
or sooner as the circumstances may require, and shall be in 
effect for the year for which the application was made. 


The board may exempt an active member from the continuing 
legal education requirements for a period of not more than 
one year at a time upon a finding by the board of special 
circumstances unique to that member constituting undue hard- 
ship or other reasonable basis for exemption, or for a longer 
period upon a finding of a permanent disability. 


Nonresident attorneys from other jurisdictions who are tem- 
porarily admitted to practice in a particular case or proceeding 
pursuant to the provisions of N.C.G.S. 84-4.1 shall not be sub- 
ject to the requirements of these rules. 


RULE 18: CONTINUING LEGAL EDUCATION PROGRAM 


(A) Each active member subject to these rules shall complete twelve 


(B) 


(C) 


(12) hours of approved continuing legal education during each 
calendar year beginning January 1, 1988, as provided by these 
rules and the regulations adopted thereunder. 


Of the twelve hours, (1) at least two hours shall be devoted 
to the area of professional responsibility, and (2) at least once 
every three calendar years, each member shall be required 
to attend a specially designed three-hour block course of in- 
struction devoted exclusively to the area of professional respon- 
sibility which will satisfy the requirement of (B)(1). 


During each of the first three years of admission, newly adrnit- 
ted active members shall be required to take a minimum of 
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nine of the twelve hours of continuing legal education in prac- 
tical skills courses. The board may provide by regulation for 
exempting newly admitted members with prior experience as 
practicing lawyers from the requirements of this paragraph. 


(D) Members may carry over up to twelve credit hours earned 
in one calendar year to the next calendar year, which may 
include those hours required by Rule 18(B)(1), but may not 
include those hours required by Rule 18(B)(2). Additionally, a 
newly admitted active member may include as credit hours 
which may be carried over to the next succeeding year, any 
approved CLE hours earned after that member’s graduation 
from law school. 


RULE 19: ACCREDITATION STANDARDS 


The board shall approve continuing legal education activities which 
meet the following standards and provisions: 


(A) They shall have significant intellectual or practical content and 
the primary objective shall be to increase the participant’s 
professional competence and proficiency as a lawyer. 


(B) They shall constitute an organized program of learning dealing 
with matters directly related to the practice of law, professional 
responsibility or ethical obligations of lawyers. 


(C) Credit may be given for continuing legal education activities 
where live instruction is used or mechanically or electronically 
recorded or reproduced material is used, including videotape 
or satellite transmitted programs. 


(D) Continuing legal education materials are to be prepared, and 
activities conducted, by an individual or group qualified by 
practical or academic experience in a setting physically suitable 
to the educational activity of the program and equipped with 
suitable writing surfaces or sufficient space for taking notes. 


(E) Thorough, high quality, and carefully prepared written materials 
should be distributed to all attendees at or before the time 
the course is presented. It is recognized that written materials 
are not suitable or readily available for some types of subjects. 
The absence of written materials for distribution should, 
however, be the exception and not the rule. 


(F) Any accredited sponsor must remit fees as required and keep 
and maintain attendance records of each continuing legal educa- 


(H) 
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tion program sponsored by it, which shall be furnished to the 
board in accordance with regulations. 


In-house continuing legal education and self-study shall not 
be approved or accredited for the purpose of complying with Rule 
18. 


Programs that cross academic lines, such as accounting-tax 
seminars, may be considered for approval by the board. However, 
the board must be satisfied that the content of the activity 
would enhance legal skills or the ability to practice law. 


RULE 20: ACCREDITATION OF SPONSORS AND PROGRAMS 


(A) An organization desiring accreditation as an accredited sponsor 


(B) 


(C) 


(D) 


of courses, programs, or other continuing legal education ac- 
tivities may apply for accredited sponsor status to the board. 
The board shall approve a sponsor as an accredited sponsor 
if it is satisfied that the sponsor’s programs have met the 
standards set forth in Rule 19 and regulations established by 
the board. 


Once an organization has been accredited as an accredited spon- 
sor, then the continuing legal education programs sponsored 
by that organization are presumptively approved for credit, 
provided that the standards set out in Rule 19 and the provi- 
sions of Rule 12 are met. The board may at any time reevaluate 
and grant or revoke the presumptive approval status of an 
accredited sponsor. 


Any organization not accredited as an accredited sponsor which 
desires approval of a course or program shall apply to the 
board which shall adopt regulations to administer the accredita- 
tion of such programs consistent with the provisions of Rule 
19. Applicants denied approval of a program may request recon- 
sideration of such a decision by submitting a letter of appeal 
to the board within 15 days of receipt of the notice of disap- 
proval. The decision by the board on an appeal is final. 


An active member desiring approval of a course or program 
which has not otherwise been approved shall apply to the board 
which shall adopt regulations to administer approval requests 
consistent with the requirements of Rule 19. Applicants denied 
approval of a program may request reconsideration of such 
a decision by submitting a letter of appeal to the board within 
15 days of the receipt of the notice of disapproval. The decision 
by the board on an appeal is final. 
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(E) The board may provide by regulation for an announcement 
of accreditation for an approved continuing legal education 
program. 


(F) The board may provide by regulation for the accredited spon- 
sor, sponsor or active member for whom a continuing legal 
education program has been approved to maintain and provide 
such records as required by the board. 


RULE 21: CREDIT HOURS 


The board may designate by regulation the number of credit hours 
to be earned by participation, including, but not limited to, teaching, 
in continuing legal education activities approved by the board. 


RULE 22: ANNUAL REPORT 


Commencing in 1989, each active member of the North Carolina 
State Bar shall make an annual written report to the North Carolina 
State Bar in such form as the board shall prescribe by regulation 
concerning compliance with the continuing legal education program 
for the preceding year or declaring an exemption under Rule 17, 
unless the board’s records indicate that such member has been 
previously exempted and the circumstances resulting in the exemp- 
tion are unchanged. It shall be the responsibility of any previously 
exempted member whose circumstances have changed and who 
is therefore not presently qualified for an exemption to notify the 
board of such changed circumstances within 30 days after such 
become apparent and to satisfy fully the requirements of these 
rules for the year following such change in circumstances. 


RULE 23: NONCOMPLIANCE 


(A) An attorney who is required to file a report of CLE credits 
and does not do so or who fails to meet the minimum re- 
quirements of these rules, including the payment of duly as- 
sessed penalties and attendee fees, may be suspended from 
the practice of law in the State of North Carolina. 


(B) The board shall notify an attorney who appears to have failed 
to meet the requirements of these rules that the attorney will 
be suspended from the practice of law in this state, unless 
the attorney shows good cause why the suspension should not 
be made or the attorney shows that he or she has complied 
with the requirements within a 90-day period (180 days in 1989 
only) after receiving the notice. Notice shall be forwarded to 
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the attorney’s address as shown in the records of the North 
Carolina State Bar by certified mail. Ninety-three days after 
mailing (183 days in 1989 only) such notice, if no affidavit is 
filed with the board by the attorney attempting to show good 
cause or attempting to show that the attorney has complied 
with the requirements of these rules, the attorney’s license 
shall be suspended by order of the North Carolina State Bar. 


(C) If the attorney responds to the notice, the board shall review 
all affidavits and other documents filed by the attorney to 
determine whether good cause has been shown or to determine 
whether the attorney has complied with the requirements of 
these rules within the 90-day period (180 days in 1989 only). 
If the board determines that good cause has been shown or 
that the attorney is in compliance with these rules, it shall 
enter an appropriate order. If the board determines that good 
cause has not been shown and that the attorney has not shown 
compliance with these rules within the 90-day period (180 days 
in 1989 only), then the board shall refer the matter to the 
council for determination after hearing by the membership and 
fees committee. If the council, after hearing by the membership 
and fees committee, shall determine that the attorney has not 
complied with these rules and that good cause therefore has 
not been shown, it shall suspend the attorney’s license to prac- 
tice law in North Carolina until compliance is shown. The pro- 
cedures to be followed by the council and the membership 
and fees committee shall be the same as those followed when 
the council and the membership and fees committee consider 
whether to suspend an attorney’s license for the nonpayment 
of dues. 


RULE 24: REINSTATEMENT 


Any member who has been suspended for noncompliance may be 
reinstated upon recommendation of the board upon a showing that 
the member’s continuing legal education deficiency has been cured. 
The member shall file a petition with the board seeking reinstate- 
ment in which the member shall state with particularity the ac- 
credited legal education courses which the member has attended 
and the number of credit hours obtained since the last reporting 
period prior to the member’s suspension. The petition shall be 
accompanied by a reinstatement fee, the amount of which shall 
be determined by the board upon approval of the council. Within 
thirty (30) days of the receipt of the petition for reinstatement, 
the board shall determine whether the deficiency has been cured. 
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If the board finds that the deficiency has been cured and the reinstate- 
ment fee paid, the board shall advise the Secretary of the North 
Carolina State Bar who shall issue an order of reinstatement. If 
the board determines that the deficiency has not been cured or 
that the reinstatement fee has not been paid, the board shall refer 
the matter to the membership and fees committee for hearing. 
Any member who complies with the requirements of the rules 
during the 90-day probationary period (180 days in 1989 only) under 
Rule 23(B) shall pay a late compliance fee, the amount of which 
shall be determined by the board upon approval of the council. 


RULE 25: CONFIDENTIALITY 


Unless otherwise directed by the Supreme Court of North Carolina, 
the files, records and proceedings of the board, as they relate 
to or arise out of any failure of any active member to satisfy 
the requirements of these rules shall be deemed confidential and 
shall not be disclosed, except in furtherance of the duties of the 
board or upon the request of the active member affected or as 
they may be introduced in evidence or otherwise produced in pro- 
ceedings under these rules. 


RULE 26: EFFECTIVE DATE 
(A) The effective date of these rules shall be January 1, 1988. 


(B) Active members licensed prior to July 1 of any calendar year 
shall meet the continuing legal education requirements of these 
rules for such year. 


(C) Active members licensed after June 30 of any calendar year 
must meet the continuing legal education requirements of these 
rules for the next calendar year. 


RULE 27: REGULATIONS 


The following regulations for the continuing legal education pro- 
gram are hereby adopted and shall remain in effect until revised 
or amended by the board with the approval of the council. The 
board may adopt other regulations to implement the continuing 
legal education program with the approval of the council. 
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NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendment to the Rules 
and Regulations of the North Carolina State Bar was duly adopted 
by the Council of the North Carolina State Bar at its meeting 
on January 17, 1992, and the amendment as certified was duly 
adopted at a regularly called meeting of the Council. 


Given over my hand and the seal of the North Carolina State 
Bar, this the 28th day of April, 1992. 


B. E. JAMES 
Secretary 


After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the 
Council of the North Carolina State Bar, it is my opinion that 
the same is not inconsistent with Article 4, Chapter 84 of the 
General Statutes. 


This the 24th day of June, 1992. 


JAMES G. EXUM 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and 
that it be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State 
Bar. 


This the 24th day of June, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 


MODEL RULES AMENDMENT RELATING TO THE 
INTEREST ON LAWYERS’ TRUST ACCOUNTS 
(IOLTA) 


The following amendment to the Rules, Regulations, and the 
Certificate of Organization of the North Carolina State Bar was 
duly adopted by the Council of the North Carolina State Bar at 
its quarterly meeting on January 17, 1992. 


BE IT RESOLVED by the Council of the North Carolina State 
Bar that the Rules for the IOLTA program as appear in 307 N.C. 
718 are hereby amended by rewriting the same to conform to 
the Model Rules of the North Carolina State Bar as follows: 


802 


803 


RULES OF THE BOARD OF TRUSTEES 
NORTH CAROLINA STATE BAR PLAN FOR 
INTEREST ON LAWYERS’ TRUST ACCOUNTS (IOLTA) 


Section 5. Standing Committees of the Council. 


1. PURPOSE. The IOLTA Board of Trustees shall carry out 
the provisions of the Plan for Disposition of Funds Received by 
the North Carolina State Bar from Interest on Trust Accounts. 
The Plan is: Any funds remitted to the North Carolina State Bar 
from depository institutions by reason of interest earned on trust 
accounts established by lawyers pursuant to Rule 10.3 of the RULES 
OF PROFESSIONAL CONDUCT shall be deposited by the North 
Carolina State Bar through the IOLTA Board of Trustees in a 
special account or accounts which shall be segregated from other 
funds of whatever nature received by the State Bar. 


The funds received, and any interest, dividends, or other pro- 
ceeds received thereafter with respect to these funds shall be used 
for programs concerned with the improvement of the administra- 
tion of justice, under the supervision and direction of the Board 
of Trustees established under this plan to administer the funds. 
The IOLTA Board will award grants under the six categories ap- 
proved by the North Carolina Supreme Court being mindful of 
its tax exempt status and the IRS rulings that private interests 
of the legal profession are not to be funded with IOLTA funds. 


The programs for which the funds may be utilized shall con- 
sist of: 


a. providing legal services for indigents; 


b. establishment and maintenance of lawyer referral system 
in order to assure that persons in need of legal services 
can obtain such services from a qualified attorney; 


c. enhancement and improvement of grievance and 
disciplinary procedures to protect the public more fully 
from incompetent or unethical attorneys; 


d. development of a client security fund to protect the 
public from loss due to dishonest or fraudulent practices 
on the part of lawyers; 


e. development and maintenance of a fund for student 
loans to enable meritorious persons to obtain a legal 
education when otherwise they would not have ade- 
quate funds for this purpose; and 
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f. such other programs designed to improve the administra- 
tion of justice as may from time to time be proposed 
by the Board of Trustees and approved by the Supreme 
Court of North Carolina. 


2. JURISDICTION: AUTHORITY. The Board of Trustees of 
the North Carolina State Bar Plan for Interest on Lawyers’ Trust 
Accounts (IOLTA) is created as a standing committee by the North 
Carolina State Bar Council pursuant to Chapter 84 of the North 
Carolina General Statutes for the disposition of funds received 
by the North Carolina State Bar from interest on trust accounts. 


3. OPERATIONAL RESPONSIBILITY. The responsibility for 
operating the program of the Board rests with the governing body 
of the Board, subject to the statutes governing the practice of 
law, the authority of the Council and the rules of governance of 
the Board. 


4. SIZE OF BOARD. The Board shall have nine (9) members, 
at least six (6) of whom must be attorneys in good standing and 
authorized to practice law in the State of North Carolina. 


5. LAY PARTICIPATION. The Board may have no more 
than three (3) members who are not licensed attorneys. 


6. APPOINTMENT OF MEMBERS; WHEN; REMOVAL. The 
members of the Board shall be appointed by the Council of the 
North Carolina State Bar. The July quarterly meeting is when 
the appointments are made. Vacancies occurring by reason of death, 
resignation or removal shall be filled by appointment of the State 
Bar Council at the next quarterly meeting following the event 
giving rise to the vacancy, and the person so appointed shall serve 
for the balance of the vacated term. Any member of the Board 
may be removed at any time by an affirmative vote of a majority 
of the members of the State Bar Council in session at a regularly 
called meeting. 


7. TERM OF OFFICE. Each member who is appointed to 
the Board shall serve for a term of three (3) years beginning on 
September 1. 


8. STAGGERED TERMS. It is intended that members of 
the Board shall be elected to staggered terms such that three 
(3) members are appointed in each year. 


9. SUCCESSION. Each member of the Board shall be enti- 
tled to serve for one full three (3) year term and to succeed 
him/herself for one additional three (3) year term. No member 
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shall serve more than two consecutive three-year terms, in addition 
to service prior to the beginning of a full three (3) year term, 
without having been off the Board for at least three (8) years. 


10. APPOINTMENT OF CHAIRMAN. The Chairman of the 
Board shall be appointed from time to time as necessary by the 
State Bar Council. The term of such individual as Chairman shall 
be for one year. The Chairman may be reappointed thereafter 
during his/her tenure on the Board. The Chairman shall preside 
at all meetings of the Board, shall prepare and present to the 
State Bar Council the annual report of the Board, and generally 
shall represent the Board in its dealings with the public. 


11. APPOINTMENT OF VICE CHAIRMAN. The Vice Chair- 
man of the Board shall be appointed from time to time as necessary 
by the State Bar Council. The term of such individual as Vice 
Chairman shall be one year. The Vice Chairman may be reappointed 
thereafter during tenure on the Board. The Vice Chairman shall 
preside at and represent the Board in the absence of the Chairman 
and shall perform such other duties as may be assigned to him/her 
by the Chairman or by the Board. 


12. SOURCE OF FUNDS. Funding for the program carried 
out by the Board shall come from funds remitted from depository 
institutions by reason of interest earned on trust accounts estab- 
lished by lawyers pursuant to Rule 10.3 of the RULES OF PROFES- 
SIONAL CONDUCT, voluntary contributions from lawyers, and 
interest, dividends or other proceeds earned on the Board’s funds 
from investments. 


13. FISCAL RESPONSIBILITY. All funds of the Board shall 
be considered funds of the North Carolina State Bar, with the 
beneficial interest in those funds being vested in the Board for 
grants to qualified applicants in the public interest, less ad- 
ministrative costs. These funds shall be administered and disbursed 
by the IOLTA Board in accordance with rules or policies developed 
by the North Carolina State Bar and approved by the North Carolina 
Supreme Court. The funds shall be used to pay the administrative 
costs of the IOLTA Program and to fund grants approved by the 
Board of Trustees under the six categories approved by the North 
Carolina Supreme Court as outlined above. 


A. MAINTENANCE OF ACCOUNTS: AUDIT. The funds of 
the IOLTA Program shall be maintained in a separate account 
from funds of the North Carolina State Bar such that the funds 
and expenditures therefrom can be readily identified. The accounts 


806 INTEREST ON TRUST ACCOUNTS 


of the Board shall be audited on an annual basis. The audit will 
be conducted after the books are closed at a time determined by 
the auditors, but not later than March 31 of the year following 
the year for which the audit is to be conducted. 


B. INVESTMENT CRITERIA. The funds of the Board shall 
be handled, invested and reinvested in accordance with investment 
policies adopted by the Council of the North Carolina State Bar 
for handling of dues, rents and other revenues received by the 
North Carolina State Bar in carrying out its official duties. 


C. DISBURSEMENT. Disbursement of funds of the Board 
in the nature of grants to qualified applicants in the public interest, 
less administrative costs, shall be made by the Board in accordance 
with policies developed by the North Carolina State Bar and ap- 
proved by the North Carolina Supreme Court. The IOLTA Board 
shall adopt an annual operational budget and disbursements shall 
be made in accordance with the budget as adopted. The Board 
shall determine the signatories on the IOLTA accounts. 


14. MEETINGS. The Board by resolution may set regular 
meeting dates and places. Special meetings of the Board may be 
called at any time upon notice given by the Chairman, the Vice 
Chairman or any two members of the Board. Notice of meeting 
shall be given at least two days prior to the meeting by mail, 
telegram, facsimile transmission, or telephone. A quorum of the 
Board for conducting its official business shall be a majority of 
the total membership of the Board. 


15. ANNUAL REPORT. The Board shall prepare at least 
annually a report of its activities and shall present same to the 
Council of the North Carolina State Bar one month prior to its 
annual meeting. 


16. SEVERABILITY. If any provision of this plan or the ap- 
plication thereof is held invalid, the invalidity does not affect other 
provisions or applications of the plan which can be given effect 
without the invalid provision or application, and to this end the 
provisions of this Act are severable. 
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NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendment to the Rules 
and Regulations of the North Carolina State Bar was duly adopted 
by the Council of the North Carolina State Bar at its meeting 
on January 17, 1992, and the amendment as certified was duly 
adopted at a regularly called meeting of the Council. 


Given over my hand and the seal of the North Carolina State 
Bar, this the 28th day of April, 1992. 


B. E. JAMES 
Secretary 


After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the 
Council of the North Carolina State Bar, it is my opinion that 
the same is not inconsistent with Article 4, Chapter 84 of the 
General Statutes. 


This the 24th day of June, 1992. 


JAMES G. EXUM 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and 
that it be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State 
Bar. 


This the 24th day of June, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 


MODEL RULES AMENDMENT RELATING 
TO CLIENT SECURITY FUND 


The following amendment to the Rules, Regulations, and Cer- 
tificate of Organization of the North Carolina State Bar was duly 
adopted by the Council of the North Carolina State Bar at the 
quarterly meeting on April 17, 1992. 


BE IT RESOLVED by the Council of the North Carolina State 
Bar that the Rules of the Client Security Fund, which were estab- 
lished by the Supreme Court of North Carolina and appear in 
311 N.C. 776 be and the same are hereby amended by rewriting 
said rules to conform with Model Rules for all Boards and Agencies 
of the North Carolina State Bar as follows: 
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AMENDED AND RESTATED 
RULES OF ADMINISTRATION AND GOVERNANCE 
NORTH CAROLINA STATE BAR 
CLIENT SECURITY FUND 


1. PURPOSE; DEFINITIONS. The Client Security Fund of 
The North Carolina State Bar is a standing committee of the State 
Bar Council, established by the Council pursuant to an Order of 
the Supreme Court of North Carolina dated August 29, 1984. Its 
purpose is to reimburse, in whole or in part in appropriate cases 
and subject to the provisions and limitations of the Supreme Court 
Order and these Rules, clients who have suffered financia] loss 
as the result of dishonest conduct of lawyers engaged in the private 
practice of Jaw in North Carolina, which conduct occurred on or 
after January 1, 1985. 


It is the purpose and intent of these Rules for Governance 
and Administration of The North Carolina State Bar Client Security 
Fund to amend in part and restate the Rules, Regulations and 
the Certificate of Organization of The North Carolina State Bar 
(221 N.C. 587, as amended) as approved in regard to the Client 
Security Fund in 311 N.C. 776 and 311 N.C. 785, and the Rules 
of Procedure of the Client Security Fund, both as approved by 
the order of the Supreme Court dated October 10, 1984, and to 
set forth herein a comprehensive and inclusive statement of the 
Rules of the Fund as so amended and restated, Upon approval 
by the Supreme Court, these Rules of Governance and Administra- 
tion shall supersede the Supreme Court Order and the Rules of 
Procedure of the Client Security Fund. 


As used herein the following terms have the meaning 
indicated: 


1.1 “Applicant” shall mean a person who has suffered a reim- 
bursable loss because of the Dishonest Conduct of an Attorney 
and has filed an application for reimbursement. 


1.2 “Attorney” shall mean an attorney who, at the time of 
alleged Dishonest Conduct, was licensed to practice law by the 
North Carolina State Bar. The fact that the alleged Dishonest Con- 
duct took place outside the State of North Carolina does not necessari- 
ly mean that the Attorney was not engaged in the practice of 
law in North Carolina. 


1.3 “Board” shall mean the Board of Trustees of the Client 
Security Fund. 


810 CLIENT SECURITY FUND 


1.4 “Council” shall mean the North Carolina State Bar 
Council. 


1.5 “Dishonest Conduct” shall mean wrongful acts committed 
by an Attorney against an Applicant in the nature of embezzlement 
from the Applicant or the wrongful taking or conversion of monies 
or other property of the Applicant, which monies or other property 
were entrusted to the Attorney by the Applicant by reason of 
an attorney-client relationship between the Attorney and the Appli- 
cant or by reason of a fiduciary relationship between the Attorney 
and the Applicant customary to the practice of law. 


1.6 “Fund” shall mean the Client Security Fund of the State 
Bar. 


1.7 “Reimbursable Losses” shall mean only those losses of 
money or other property which meet all of the following tests: 


(a) The Dishonest Conduct which occasioned the loss oc- 
curred on or after January 1, 1985. 


(b) The loss was caused by the Dishonest Conduct of an 
Attorney acting either as an attorney for the Applicant or 
in a fiduciary capacity for the benefit of the Applicant customary 
to the private practice of law in the matter in which the loss 
arose. 


(c) The Applicant has exhausted all viable means to collect 
Applicant's losses and has complied with these Rules. 


1.8 The following shall not be deemed “Reimbursable 
Losses”: 


(a) Losses of spouses, parents, grandparents, children and 
siblings (including foster and half relationships), partners, 
associates or employees of the Attorney(s) causing the 
losses. 


(b) Losses covered by any bond, security agreement or 
insurance contract, to the extent covered thereby. 


(c) Losses incurred by any business entity with which 
the Attorney or any person described in Section 1.8(a) hereof 
is an officer, director, shareholder, partner, joint venturer, 
promoter or employee. 


(d) Losses, reimbursement for which has been otherwise 
received from or paid by or on behalf of the Attorney who 
committed the Dishonest Conduct. 
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(e) Losses arising in investment transactions in which there 
was neither a contemporaneous attorney-client relationship be- 
tween the Attorney and the Applicant nor a contemporaneous 
fiduciary relationship between the Attorney and the Applicant 
customary to the practice of law. By way of illustration but 
not limitation, for purposes of this section 1.8(e), an Attorney 
authorized or permitted by a person or entity other than the 
Applicant as escrow or similar agent to hold funds deposited 
by the Applicant for investment purposes shall not be deemed 
to have a fiduciary relationship with the Applicant customary 
to the practice of law. 


1.9 “State Bar” shall mean the North Carolina State Bar. 


1.10 “Supreme Court” shall mean the North Carolina Supreme 
Court. 


1.11 “Supreme Court Order” shall mean the Order of the 
Supreme Court dated October 10, 1984, as amended February 27, 
1985 authorizing the establishment of the North Carolina Client 
Security Fund and approving the Rules of Procedure of the Fund. 


2. JURISDICTION: AUTHORITY. Chapter 84 of the General 
Statutes vests in the State Bar authority to control the discipline, 
disbarment and restoration of licenses of attorneys; to formulate 
and adopt rules of professional ethics and conduct; and to do all 
such things necessary in the furtherance of the purposes of the 
statutes governing the practice of the law as are not themselves 
prohibited by law. G.S. 84-22 authorizes the State Bar to establish 
such committees, standing or special, as from time to time the 
Council deems appropriate for the proper discharge of its duties; 
and to determine the number of members, composition, method 
of appointment or election, functions, powers and duties, structure, 
authority to act and other matters relating to such committees. 
The Rules of the State Bar, as adopted and amended from time 
to time, are subject to approval by the Supreme Court under G.S. 
84-21. 


The Supreme Court Order, entered in the exercise of the 
Supreme Court’s inherent power to supervise and regulate attorney 
conduct, authorized the establishment of the Fund as a standing 
committee of the Council, to be administered by the State Bar 
under rules and regulations approved by the Supreme Court. 


3. OPERATIONAL RESPONSIBILITY. The responsibility for 
operating the Fund and the program of the Board rests with the 
Board, subject to the Supreme Court Order, the statutes govern- 
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ing the practice of law, the authority of the Council and the Rules 
of the Board. 


4. SIZE OF BOARD. The Board shall have five (5) members, 
four (4) of whom must be attorneys in good standing and authorized 
to practice law in the State of North Carolina. 


5. LAY PARTICIPATION. The Board shall have one (1) 
member who is not a licensed attorney. 


6. APPOINTMENT OF MEMBERS; WHEN; REMOVAL. The 
members of the Board shall be appointed by the Council. Any 
member of the Board may be removed at any time by the affirm- 
ative vote of a majority of the members of the Council at a regularly 
called meeting. Vacancies occurring by reason of death, disability, 
resignation or removal of a member shall be filled by appointment 
of the President of the State Bar with the approval of the Council 
at its next quarterly meeting following the event giving rise to 
the vacancy, and the person so appointed shall serve for the balance 
of the vacated term. 


7. TERM OF OFFICE. Each member who is appointed to 
the Board, other than a member appointed to fill a vacancy created 
by the death, disability, removal or resignation of a member, shall 
serve for a term of five (5) years beginning as of the first day 
of the month following the date on which the appointment is made 
by the Council. A member appointed to fill a vacancy shall serve 
the remainder of the vacated term. 


8. STAGGERED TERMS. It is intended that members of 
the Board shall be elected to staggered terms such that one (1) 
member is appointed in each year. 


9. SUCCESSION. Each member of the Board shall be enti- 
tled to serve for one (1) full five (5) year term. A member appointed 
to fill a vacated term may be appointed to serve one (1) full five 
(5) year term immediately following the expiration of the vacated 
term but shall not be entitled as of right to such appointment. 
No person shall be reappointed to the Board until the expiration 
of three (3) years following the last day of the previous term of 
such person on the Board. 


10. APPOINTMENT OF CHAIRMAN. The Chairman of the 
Board shall be appointed from the members of the Board annually 
by the Council. The term of the Chairman shall be one (1) year. 
The Chairman may be reappointed by the Council thereafter during 
tenure on the Board. The Chairman shall preside at all meetings 
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of the Board, shall prepare and present to the State Bar Council 
the annual report of the Board, and generally shall represent the 
Board in its dealings with the public. 


11, APPOINTMENT OF VICE CHAIRMAN. The Vice Chair- 
man of the Board shall be appointed from the members of the 
Board annually by the Council. The term of the Vice Chairman 
shall be one (1) year. The Vice Chairman may be reappointed by 
the Council thereafter during tenure on the Board. The Vice Chair- 
man shall preside at and represent the Board in the absence of 
the Chairman and shall perform such other duties as may be as- 
signed to him by the Chairman or by the Board. 


12. SOURCE OF FUNDS. Funds for the program carried out 
by the Board shall come from assessments of members of the State 
Bar as ordered by the Supreme Court, from voluntary contributions 
and as may otherwise be received by the Fund. 


13. FISCAL RESPONSIBILITY. All funds of the Board shal! 
be considered funds of the State Bar and shall be maintained, 
invested and disbursed as follows: 


13.1 MAINTENANCE OF ACCOUNTS; AUDIT. The State 
Bar shall maintain a separate account for funds of the Board such 
that such funds and expenditures therefrom can be readily iden- 
tified. The accounts of the Board shall be audited annually in con- 
nection with the audits of the State Bar. 


13.2 INVESTMENT CRITERIA. The funds of the Board shall 
be kept, invested and reinvested in accordance with investment 
policies adopted by the Council for dues, rents and other revenues 
received by the State Bar in carrying out its official duties. In 
no case shall the funds be invested or reinvested in investments 
other than such as are permitted to fiduciaries under the General 
Statutes of North Carolina. 


13.3 DISBURSEMENT. Disbursement of funds of the Board 
shall be made by or under the direction of the Secretary-Treasurer 
of the State Bar. 


14. MEETINGS. The annual meeting of the Board shall be 
held in October of each year in connection with the annual meeting 
of the State Bar. The Board by resolution may set other regular 
meeting dates and places. Special meetings of the Board may be 
called at any time upon notice given by the Chairman, the Vice 
Chairman or any two (2) members of the Board. Notice of meeting 
shall be given at least two (2) days prior to the meeting by mail, 
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telegram, facsimile transmission or telephone. A quorum of the 
Board for conducting its official business shall be a majority of 
the members serving at a particular time. Written minutes of all 
meetings shall be prepared and maintained. 


15. ANNUAL REPORT. The Board shall prepare at least 
annually a report of its activities and shall present the same to 
the Council at the annual meeting of the State Bar. 


16. APPLICATIONS FOR REIMBURSEMENT. The Board 
shall prepare a form of Application for Reimbursement which shall 
require the following minimum information, and such other informa- 
tion as the Board may from time to time specify: 


16.1 The name and address of the Applicant. 


16.2 The name and address of the Attorney who is alleged 
to have engaged in Dishonest Conduct. 


16.3 The amount of the alleged loss for which application is 
made. 


16.4 The date on or period of time during which the alleged 
loss occurred. 


16.5 A general statement of facts relative to the application. 


16.6 A description of any relationship between the Applicant 
and the Attorney of the kinds described in Sections 1.8(a) and/or 
1.8(e). 


16.7 Verification by the Applicant. 
16.8 All supporting documents, including: 
(a) Copies of any court proceedings against the Attorney. 


(b) Copies of all documents showing any reimbursement 
or receipt of funds in payment of any portion of the loss. 


The application shall contain the following statement in boldface 
type: 


“IN ESTABLISHING THE CLIENT SECURITY FUND PUR- 
SUANT TO ORDER OF THE SUPREME COURT OF NORTH 
CAROLINA, THE NORTH CAROLINA STATE BAR DID 
NOT CREATE NOR ACKNOWLEDGE ANY LEGAL 
RESPONSIBILITY FOR THE ACTS OF INDIVIDUAL 
ATTORNEYS IN THE PRACTICE OF LAW. ALL REIM- 
BURSEMENTS OF LOSSES FROM THE CLIENT SECU- 
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RITY FUND SHALL BE A MATTER OF GRACE IN THE 
SOLE DISCRETION OF THE BOARD ADMINISTERING 
THE FUND AND NOT A MATTER OF RIGHT. NO APPLI- 
CANT OR MEMBER OF THE PUBLIC SHALL HAVE ANY 
RIGHT IN THE CLIENT SECURITY FUND AS A THIRD 
PARTY BENEFICIARY OR OTHERWISE.” 


The Application shall be filed in the office of the State Bar in 
Raleigh, North Carolina, attention Client Security Fund Board, and 
a copy shall be transmitted by such office to the Chairman of 
the Board. 


17. PROCESSING APPLICATIONS. 


17.1 The Board shall cause an investigation of all Applications 
filed with the State Bar to determine whether the application is 
for a Reimbursable Loss and the extent, if any, to which the Ap- 
plication should be paid from the Fund. 


17.2 The Chairman of the Board shall assign each Application 
to a member of the Board for review and report. Wherever possible, 
the member to whom such application is referred shall practice 
in the county wherein the Attorney practices or practiced. 


17.8 A copy of the application shall be served upon or sent 
by registered mail to the last known address of the Attorney who 
it is alleged committed an act of Dishonest Conduct. 


17.4 After considering a report of investigation as to an Ap- 
plication, any Board member may request that testimony be 
presented concerning the application. In all cases, the alleged 
defaleating Attorney or his representative will be given an oppor- 
tunity to be heard by the Board if the Attorney so requests. 


17.5 The Board shall operate the Fund so that, taking into 
account assessments ordered by the Supreme Court but not yet 
received and anticipated investment earnings, a principal balance 
of approximately $1,000,000 is maintained. Subject to the foregoing, 
the Board shall, in its discretion, determine the amount of loss, 
if any, for which each Applicant should be reimbursed from the 
Fund. In making such determination, the Board shall consider, inter 


alia, the following: 


(a) The negligence, if any, of the Applicant which con- 
tributed to the loss. 


(b) The comparative hardship which the Applicant suffered 
because of the loss. 
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(c) The total amount of Reimbursable Losses of Applicants 
on account of any one Attorney or firm or association of 
attorneys. 


(d) The total amount of Reimbursable Losses in previous 
years for which total reimbursement has not been made and 
the total assets of the Fund. 


(e) The total amount of insurance or other source of funds 
available to compensate the Applicant for any Reimbursable 
Loss. 


17.6 The Board may, in its discretion, allow further reimburse- 
ment in any year of a reimbursable loss reimbursed in part by 
it in prior years. 


17.7 Provided, however, and the foregoing notwithstanding, 
in no case shall the Fund reimburse the otherwise Reimbursable 
Losses sustained (a) by any one Applicant as a result of the Dishonest 
Conduct of one attorney in an amount in excess of $60,000, or 
(b) by all Applicants as the result of the Dishonest Conduct of 
one Attorney in amounts, in the aggregate, in excess of $100,000. 


17.8 No reimbursement shall be made to any Applicant unless 
reimbursement is approved by a majority vote of the entire Board 
at a duly held meeting at which a quorum is present. 


17.9 No Attorney shall be compensated by the Board for prose- 
cuting an application before it. 


17.10 An Applicant may be advised of the status of the Board's 
consideration of the application and shall be advised of the final 
determination of the Board. 


17.11 All applications, proceedings, investigations, and reports 
involving Applicants for reimbursement shall be kept confidential 
until and unless the Board authorizes reimbursement to the Appli- 
cant, or the Attorney alleged to have engaged in Dishonest Conduct 
requests that the matter be made public. All participants involved 
in an application, investigation or proceeding (including the Appli- 
cant) shall conduct themselves so as to maintain the confidentiality 
of the Application, investigation or proceeding. This provision shall 
not be construed to deny relevant information to be provided by 
the Board to disciplinary committees or to anyone else to whom 
the Council authorizes release of information. 


17.12 The Board may, in its discretion, for newly discovered 
evidence or other compelling reason, grant a request to reconsider 
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any application which the Board has denied in whole or in part; 
otherwise, such denial is final and no further consideration shail 
be given by the Board to such application or another application 
upon the same alleged facts. 


18. SUBROGATION FOR REIMBURSEMENT. In the event 
reimbursement is made to an Applicant, the State Bar shall be 
subrogated to the amount reimbursed and may bring an action 
against the Attorney or the Attorney's estate either in the name 
of the Applicant or in the name of the State Bar. As a condition 
of reimbursement, the Applicant may be required to execute a 
“subrogation agreement” to such effect. Filing of an Application 
constitutes an agreement by the Applicant that The North Carolina 
State Bar shall be subrogated to the rights of the Applicant to 
the extent of any reimbursement. Upon commencement of an action 
by the State Bar pursuant to its subrogation rights, it shall advise 
the reimbursed Applicant at his or her last known address. A 
reimbursed Applicant may then join in such action to recover any 
loss in excess of the amount reimbursed by the Fund. Any amounts 
recovered from the Attorney by the Board in excess of the amount 
to which the Fund is subrogated, less the Board’s actual costs 
of such recovery, shall be paid to or retained by the Applicant 
as the case may be. 


Before receiving a payment from the Fund, the person who 
is to receive such payment or his legal representative shall execute 
and deliver to the Board a written agreement stating that in the 
event the reimbursed Applicant or his or her estate should ever 
receive any restitution from the Attorney or his estate, the reim- 
bursed Applicant agrees that the Fund shall be repaid up to the 
amount of the reimbursement from the Fund plus expenses. 
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NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendment to the Rules 
and Regulations of the North Carolina State Bar was duly adopted 
by the Council of the North Carolina State Bar at its meeting 
on January 17, 1992, and the amendment as certified was duly 
adopted at a regularly called meeting of the Council. 


Given over my hand and the seal of the North Carolina State 
Bar, this the 28th day of April, 1992. 


B. E. JAMES 
Secretary 


After examining the foregoing amendment to the Rules and 
Regulations of the North Carolina State Bar as adopted by the 
Council of the North Carolina State Bar, it is my opinion that 
the same is not inconsistent with Article 4, Chapter 84 of the 
General Statutes. 


This the 24th day of June, 1992. 


JAMES G. EXUM 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendment to the Rules and Regulations of the North Carolina 
State Bar be spread upon the minutes of the Supreme Court and 
that it be published in the forthcoming volume of the Reports 
as provided by the Act incorporating the North Carolina State 
Bar. 


This the 24th day of June, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 


AMENDMENTS TO 
RULES GOVERNING ADMISSION 
TO PRACTICE LAW 


The following amendments to the Rules Governing Admission 
to the Practice of Law in the State of North Carolina were duly 
adopted by the Council of the North Carolina State Bar at its 
regular quarterly meeting on July 17, 1992. 


BE IT RESOLVED that Rules .0206, .0405, .1203(4), and .1207 
of the Rules Governing Admission to the Practice of Law in the 
State of North Carolina as appear in 289 N.C. 742 and as amended 
in 298 N.C. 759, 295 N.C. 747, 296 N.C. 746, 304 N.C. 746, 306 
N.C. 793, 307 N.C. 707, 310 N.C. 753, 312 N.C. 838, 326 N.C. 809 
and 329 N.C. 808, be amended as shown by the RESOLUTION of 
the Board of Law Examiners attached hereto. 
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~ RESOLUTION 


WHEREAS, the Board of Law Examiners of the State of North 
Carolina held a meeting in its offices in the N.C. State Bar Building, 
208 Fayetteville Street Mall, Raleigh, North Carolina, on May 28, 
1992; and 


WHERBAS, at this meeting, the Board considered amendments 
to Rules .0206, .0405, .1203(4), and .1207 of the Rules Governing 
Admission to the Practice of Law in the State of North Carolina; and 


WHEREAS, on motion by Stephen R. Burch, seconded by 
Landon Roberts, it was RESOLVED that Rules .0206, .0405, .1203(4), 
and .1207 in the Rules Governing Admission to the Practice of 
Law in the State of North Carolina be amended to read as follows: 


0206 NONPAYMENT OF FEES 


Failure to pay the application fees required by these rules shall 
cause the application not to be deemed filed. If the check payable 
for the application fee is not honored upon presentment for any 


reason other than error of the bank dtue--te-insufficient-funds the 
application will net be deemed not timely filed and will have to 
be refiled. All checks payable to the Board for any fees which 
are not honored upon presentment shall be returned to the appli- 
cant who shall pay to the Board in cash, cashier’s check, certified 
check or money order any fees payable to the Board including a 
fee for processing that check. 


0405 REFUND OF FEES 


No part of the fee required by Rule .0404 (1)(2)(3) of this Chapter 
shall be refunded to the applicant unless the applicant shall file 
with the secretary a written request to withdraw as an applicant, 
not later than the 15th day of June preceding the July written 
bar examination and not later than the 15th day of January preceding 
the February written bar examination in which event not more 
than one-half of the fee may be refunded to the applicant in the 
discretion of the Board. No portion of any late fee will be refunded. 


1203 CONDUCT OF HEARINGS 


(4) The Board or a Panel of the Board may allow an applicant to 
take the bar examination but seal the results of that examination 
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until the Board or a Panel has made a final determination that the 
applicant possesses the qualifications of character and general fit- 
ness requisite for an attorney and counsellor at law and 1s pos- 
sessed of good moral character and is entitled to the high regard 
and confidence of the public. 


1207 REOPENING OF A CASE 


After a final decision has been reached by the Board in any matter, 
a party may petition the Board to reopen or reconsider a case. 
Petitions will not be granted except when petitioner can show 
that the reasons for reopening or reconsidering the case are to 
introduce newly discovered evidence which was not presented at 
the initial hearing because of some justifiable, excusable or 
unavoidable circumstances and that fairness and justice require 
reopening or reconsidering the case. The petition shall be made 


within a reasonable time and not more than ninety days alter 
the decision of the Board has been entered. 


NOW, THEREFORE BE IT RESOLVED by unanimous vote 
of the Board of Law Examiners of the State of North Carolina 
that Rules .0206, .0405, .1203(4), and .1207 of the Rules Governing 
Admission to the Practice of Law in the State of North Carolina 
be amended to read as set out above; and that the action of this 
Board be certified to the Council of the North Carolina State Bar 
and to the North Carolina Supreme Court for approval. 


Enacted at a regularly scheduled meeting of the Board of Law 
Examiners of the State of North Carolina on May 29, 1992. 


Given over my hand and seal of the Board of Law Examiners 
this the 2nd day of June, 1992. 


FRED P. PARKER III 
Executive Director 
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NORTH CAROLINA 
WAKE COUNTY 


I, B. E. James, Secretary-Treasurer of the North Carolina State 
Bar, do hereby certify that the foregoing amendments to the Rules 
Governing Admission to the Practice of Law in the State of North 
Carolina were duly adopted by the Council of the North Carolina 
State Bar at its meeting on July 17, 1992, and the amendments 
as certified were duly adopted at a regularly called meeting of 
the Council. 


Given over my hand and the seal of the North Carolina State 
Bar, this the 29th day of July, 1992. 


B. E. JAMES 
Secretary 


After examining the foregoing amendments to the Rules Gov- 
erning Admission to the Practice of Law in the State of North 
Carolina as adopted by the Council of the North Carolina State 
Bar, it is my opinion that the same are not inconsistent with Article 
4, Chapter 84 of the General Statutes. 


This the 3rd day of September, 1992. 


JAMES G. EXUM 
Chief Justice 


Upon the foregoing certificate, it is ordered that the foregoing 
amendments to the Rules Governing Admission to the Practice 
of Law in the State of North Carolina be spread upon the minutes 
of the Supreme Court and that they be published in the forthcoming 
volume of the Reports as provided by the Act incorporating the 
North Carolina State Bar. 


This the 3rd day of September, 1992. 


I. BEVERLY LAKE, JR. 
For the Court 
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ANALYTICAL INDEX 








Titles and section numbers in this Index correspond with titles and 
section numbers in the N.C. Index 3d or superseding titles and sections 
in N.C. Index 4th as indicated. 






TOPICS COVERED IN THIS INDEX 


ABORTION; PRENATAL OR 
BIRTH-RELATED INJURIES 
AND OFFENSES 


APPEAL AND ERROR 
ARBITRATION AND AWARD 
ARSON AND OTHER BURNINGS 
ASSAULT AND BATTERY 


BURGLARY AND UNLAWFUL 
BREAKINGS 


CONSTITUTIONAL LAW 
COUNTIES 

CRIMINAL LAW 
DAMAGES 

DEEDS 


DIVORCE AND SEPARATION 


ELECTIONS 
EVIDENCE AND WITNESSES 


GRAND JURY 


HOMICIDE 


JUDGES 
JURY 


KIDNAPPING 


LANDLORD AND TENANT 
LARCENY 


MASTER AND SERVANT 
MUNICIPAL CORPORATIONS 


NEGLIGENCE 


PHYSICIANS, SURGEONS, AND 
ALLIED PROFESSIONS 


RAPE AND ALLIED OFFENSES 
RECEIVING STOLEN GOODS 
ROBBERY 

RULES OF CIVIL PROCEDURE 


SCHOOLS 
SEARCHES AND SEIZURES 
STATE 


TORTS 
TRESPASS 


UTILITIES COMMISSION 


WILLS 


825 


826 ANALYTICAL INDEX 


ABORTION; PRENATAL OR BIRTH-RELATED INJURIES AND OFFENSES 


§ 6 (NCI4th). Wrongful death of unborn child generally 


Plaintiff administratrix’s claim for punitive damages for the wrongful death 
of her stillborn child arising from an automobile accident was not barred by the 
decision in DiDonato v. Wortman, 320 N.C. 423, because it was not joined with 
personal injury claims of the parents in a settlement with the tortfeasors where 
the settlement occurred prior to that decision. Greer v. Parsons, 368. 


§ 7 (NCI4th). Wrongful death of unborn child; persons bringing suit as affecting 
right of action 
Plaintiff administratrix’s claim for punitive damages for the wrongful death 
of her stillborn child arising from an automobile accident was not barred by a 
release signed individually by plaintiff and her husband before plaintiff qualified 
as the administratrix of her child’s estate. Greer v. Parsons, 368. 


§ 8 (NCI4th). Damages recoverable for wrongful death of unborn child 


Pecuniary damages and damages for loss of services and companionship are 
not recoverable in an action for the wrongful death of a stillborn child. Greer 
v. Parsons, 368. 


APPEAL AND ERROR 


§ 147 (NCI4th). Preserving question for appeal generally; necessity of request, 
objection, or motion 


The issue of whether the State attempted to place before the jury a fact 
not in evidence during cross-examination of a defense expert witness was not 
preserved for appellate review where defense counsel merely objected to the form 
of the question, not that the prosecutor was improperly seeking to argue evidence 
not before the jury, and this specific ground was not apparent from the context 
of the question. State v. Holder, 462. 


§ 531 (NCI4th). Miscellaneous particular circumstances as warranting new trial 


A defendant convicted of first degree murder is awarded a new trial where 
two members of the Supreme Court support the result of a new trial solely on 
the basis that the trial court’s instruction on reasonable doubt was unconstitutional 
and three members support that result solely on the basis that a potential juror 
was improperly excused by the prosecutor because of his national origin. State 
v. Montgomery, 559. 


§ 550 (NC14th). Force and effect of Supreme Court decisions generally 


Failure to apply retroactively the rule of State v. Vandiver, 321 N.C. 570, 
that perjury is an improper nonstatutory aggravating factor does not violate defend- 
ant’s federal or state due process rights since the rule is not of constitutional 
magnitude. State v. Hudson, 122. 


ARBITRATION AND AWARD 


§ 3 (NCI4th). Effect of arbitration agreement on right to seek judicial relief 


The trial court and the Court of Appeals erred by holding that a supplementary 
general condition providing jurisdiction in the North Carolina courts conflicted 
with an arbitration clause in the general conditions and that the contract did 
not contain an agreement to arbitrate. Johnston County v. R. N. Rouse & Co., 88. 
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ARSON AND OTHER BURNINGS 


§ 32 (NCI4th). Ownership and occupancy; dwelling of another 


The trial court did not err in denying defendant's motion to dismiss the charge 
of first degree arson on the ground of insufficient evidence that the building was 
occupied by a living person when the arson occurred. State v. Pigott, 199. 


ASSAULT AND BATTERY 


§ 13 (NCI4th). Aiders and abettors 

The trial court did not err by denying defendant's motion to dismiss an assault 
charge based on acting in concert. State v. Reeb, 159. 

There was no plain error in an assault prosecution where the court instructed 
the jury that, if they did not find a common purpose of aiding and abetting, they 
would decide whether the evidence shows beyond a reasonable doubt that each 
of the defendants is guilty of the crime as charged and defendant contended that 
there was no evidence that he committed an assault except as an aider and abettor 
or while acting in concert. [b7d. 


§ 22 (NCI4th). What constitutes “serious injury” 


There was sufficient evidence of the element of serious injury in an assault 
prosecution despite the victim’s testimony that he was released from the hospital 
the night of the shooting and missed only one day of work. State v. Butler, 227. 


§ 26 (NCI4th). Sufficiency of evidence where weapon is a firearm 


There was sufficient evidence of intent to kill in a prosecution for assault 
and murder. State v. Butler, 227. 


§ 31 (NCI4th). Instructions; definition of intent to kill 


There was no unconstitutional burden shifting in a prosecution for murder 
and assault where the court instructed the jury on the doctrine of transferred 
intent as it related to the assault charge. State v. Locklear, 239. 


BURGLARY AND UNLAWFUL BREAKINGS 


§ 61 (NCI4th). Sufficiency of evidence of burglary in conjunction with larceny 


The evidence was sufficient to support defendant's conviction of first degree 
burglary based on an intent to commit larceny. State v. Montgomery, 559. 


CONSTITUTIONAL LAW 


§ 244 (NCI4th). Discovery generally 


The trial court did not abuse its discretion in a prosecution for murder and 
robbery by denying defendant an ex parte hearing at which to apply for funds 
to employ expert assistance. State v. Phipps, 427. 


§ 252 (NCI4th). Preparation of defense; miscellaneous information or materials 
sought by defendant 

The trial court did not err by denying a murder and robbery defendant’s 

motion for the appointment of an investigator where there was an insufficient 

showing of a particularized need for expert assistance. State v. Phipps, 427. 


The trial court erred in requiring court-appointed defense psychiatric experts 
to prepare and submit to the prosecutor written reports of their evaluations of 
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defendant as a condition of their appointment, but defendant was not prejudiced 
by this error where defendant relied at the sentencing hearing upon the results 
of the examinations conducted by the experts, and the State thus would have 
been entitled to pretrial discovery of these reports. State v. White, 604. 


The trial court erred in the denial of an indigent defendant’s pretrial motion 
for appointment of a psychiatrist at state expense to assist in the preparation 
of his defense on the ground that a psychiatrist from Dix Hospital had already 
examined defendant and his conclusions were somewhat favorable to defendant. 
State v. Parks, 649. 


The lack of evidence of psychiatric problems during the interval between 
defendant’s arrest and his motion for appointment of a psychiatrist is not dispositive 
in determining whether to grant the motion. Ibid. 


§ 261 (NCI4th). Miscellaneous actions as affecting right to fair trial 


Commencement of electronic media coverage of defendant’s trial at the time 
defendant began to present his case was not prejudicial as a matter of law. State 
v. Hudson, 122. 


Although the trial court erred in applying the rules regarding electronic media 
coverage of defendant’s trial, such error was not prejudicial to defendant. bid. 


§ 265 (NCI4th). Right to counsel; effect of assertion of right 


A defendant in a murder trial was granted a new trial where statements 
were obtained from him after he asserted his right to counsel. State v. Tucker, 12. 


§ 266 (NCI4th). Right to counsel; particular acts as infringing right to counsel 


A defendant in a robbery and murder prosecution was not deprived of his 
Sixth Amendment right to counsel where he contended that law enforcement of- 
ficers postponed arresting him so that they could interrogate him repeatedly without 
affording him constitutional protections. State v. Phipps, 427. 


§ 282 (NCI4th). Effect of quality of pro se defense 


The trial court erred in a murder prosecution by allowing defendant to repre- 
sent himself where defendant’s repeated requests to appear as “leading attorney” 
at the head of “assistant” counsel did not amount to clear and unequivocal expres- 
sions of a desire to proceed pro se. State v. Thomas, 671. 


§ 342 (NCI4th). Presence of defendant at proceedings generally 


Assuming arguendo that ex parte conversations between the judge and jurors 
in the courthouse corridor during a recess in a capital trial constituted a “stage” 
of the trial within the meaning of the constitutional right of the accused to be 
present at every stage of his trial, any error in the ex parte communications 
was harmless beyond a reasonable doubt. State v. Hudson, 122. 


The fact that the jury in a capital sentencing proceeding recommended and 
the trial court entered a sentence of life imprisonment did not change the capital 
nature of that trial or defendant's status as a capital defendant in that trial, and 
the unwaivable requirement of the presence of a capital defendant at every stage 
of his trial was thus applicable. State v. Johnston, 680. 


§ 344 (NCI4th). Presence of defendant at voir dire proceedings 


There was no error when the trial court excused prospective jurors after 
unrecorded bench conferences before defendant’s trial began, but it was error 
to do so after defendant’s trial had begun. State v. Cole, 272. 
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The trial judge violated the right of defendants to be present at all stages 
of their capital trial when he conducted unrecorded private bench conferences 
with prospective jurors and excused numerous prospective jurors after these con- 
ferences. State v. Johnston, 680. 


§ 372 (NCI4th). Death penalty; effect of prosecutorial discretion 


The death penalty statute does not unconstitutionally give the district attorney 
the discretion to decide whether to seek the death penalty. State v. Hill, 387. 


COUNTIES 


§ 37 (NC]4th). County manager; appointment or designation 


The inspection and disclosure of applications for the position of county manager 
are governed by G.S. 153A-98, not by the Public Records Act, and there is no 
provision in the statute for public access to the files of applicants for the position 
of county manager. Elkin Tribune, Inc. v. Yadkin County Bd. of Commissioners, 735. 


CRIMINAL LAW 


§ 18 (NCI4th). Burden of proof of mental capacity 


The trial court did not err in ordering that defendant submit to a second 
psychiatric evaluation at Dorothea Dix Hospital where the court found that defend- 
ant was uncooperative during his first evaluation. State v. Holder, 462. 


§ 23 (NCI4th). Separate submission of guilt and insanity issues to jury 


While the better procedure would be to have the jury determine defendant's 
sanity before considering defendant’s guilt of the substantive offenses, the trial 
court’s failure to so instruct the jury did not constitute error. State v. Hudson, 
122. 


§ 25 (NCI4th). Mental capacity as affected by intoxicating liquor or drugs generally 


The high evidentiary standard of proof required as a prerequisite to a voluntary 
intoxication instruction does not unconstitutionally prevent a defendant from pre- 
senting evidence in his defense. State v. Phipps, 427. 


§ 78 (NCI4th). Circumstances insufficient to warrant change of venue 


The trial] court did not err in a murder prosecution by denying defendants’ 
motions that their trials be moved to another county or that a jury be drawn 
from a special venire from another county due to pretrial publicity. State v. Reeb, 159. 


§ 83 (NCI4th). Pretrial motions; waiver by failure to file 


The trial court ruled incorrectly in a murder prosecution by denying defend- 
ant’s motion to dismiss the indictments on the ground that the grand jury’s foreman 
was chosen in a racially discriminatory manner where the court incorrectly applied 
the prospective operation of the Cofield decisions; however, the motions were 
not timely filed. State v. Pigott, 199. 


§ 109 (NCI4th). Information subject to disclosure by defendant; reports of ex- 
aminations and tests 

Defendant was not prejudiced by the trial court’s error in requiring court- 

appointed defense psychiatric experts to submit to the prosecutor written reports 

of their evaluations of defendant as a condition of their appointment where defend- 
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ant relied at the sentencing hearing upon those reports and the State thus would 
have been entitled to pretrial discovery of the reports. State v. White, 604. 


Under G.S. 15A-905(b), results or reports of mental examinations conducted 
by defense experts are subject to pretrial discovery by the State if such information 
or the experts are intended to be relied upon by the defendant at either the 
guilt-innocence or the sentencing phase of the trial. [bid. 


§ 133 (NCI4th). Acceptance of guilty plea 


The trial court did not violate defendant’s federal or state due process rights 
by refusing to enforce a plea bargain agreement for defendant to plead guilty 
to two counts of second degree murder and receive two consecutive fifty-year 
sentences. State v. Hudson, 122. 


§ 319 (NCI4th). Joinder of defendants charged with same offense; homicide 


The trial court did not err by consolidating for trial the prosecutions of two 
defendants for murder, assault, and armed robbery. State v. Reeb, 159. 


§ 399 (NCI4th). Expression of opinion by comment on failure to produce certain 
witnesses or evidence 


The trial judge did not express an opinion on defendant’s failure to testify 
when, during a discussion relating to the State’s objection to a question asked 
a witness by defense counsel about defendant’s reputation for truthfulness, he 
stated to defense counsel that he assumed defendant planned to testify and asked 
whether counsel had decided if defendant was going to testify. State v. Holder, 462. 


§ 406 (NCI4th). Discretionary orders; orders before trial 


The record shows that the trial court did in fact exercise its discretion in 
allowing the filming of defendant's trial. State v. Hudson, 122. 


§ 410 (NCI4th). General duty of prosecuting attorney 

There was no error in the manner in which the prosecutor sought to fulfill 
his duty where defendant contended that the cumulative effect of the volume 
of physical evidence and expert or investigative testimony was confusion and undue 
prejudice. State v. Phipps, 427. 


§ 414 (NCIH4th). Right to conclude argument 


The Supreme Court declined to review Rule 10 of the General Rules of Practice 
for the Superior and District Courts where the State was allowed the last argument 
to the jury because a codefendant had introduced into evidence the transcript 
of a witness’s testimony from a preliminary hearing. State v. Reeb, 159. 


§ 441 (NCI4th). Argument of counsel; comment on credibility of expert witnesses 


The trial court did not err in failing to intervene ex mero motu when the 
prosecutor argued to the jury that a psychiatrist who testified that defendant 
was insane when he murdered the victim and recommended psychotherapy as 
treatment for defendant’s problems “wants you to find him not guilty by reason 
of insanity so he can talk to him for a while, I contend to you. Talk. No medication; 
nothing.” State v. Holder, 462. 


§ 445 (NCI4th). Argument of counsel; interjection of counsel’s personal beliefs 

Impropriety in the prosecutors’ closing arguments which expressed their per- 
sonal disbelief in the testimony of a key defense witness was cured when the 
trial court instructed the jury to disregard such arguments. State v. Maynor, 695. 
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§ 458 INC]4th). Argument of counsel; possibility of parole, pardon, or execu- 
tive commutations 


The prosecutor’s argument in a capital sentencing proceeding asking the Jury 
whether it could guarantee that defendant would not get a .22 automatic some 
time in the future and kill again if it chose not to exercise the option of the 
death penalty was not an improper reference to the possibility of parole. State 
v. Hill, 387, 


§ 460 (NCI4th). Argument of counsel; reasonable inferences from evidence 


The prosecutor did not attempt to place before the jury facts not in evidence 
when he argued to the jury that the jury could infer from the evidence that 
defendant made hang up calls to ascertain whether the victim was there. State 
uv. Holder, 462. 


§ 466 (NCI4th). Argument of counsel; comments regarding defense attorney 


Defendant was not prejudiced when the prosecutor in a capital case mentioned 
during questioning of prospective jurors that both defense counsel served with 
the Public Defender’s Office and the jurors thus learned that tax dollars were 
paying for his defense. State v. Hull, 387. 


§ 467 (NCI4th). Argument of counsel; use of or reference to physical evidence 


The trial court did not abuse its discretion in failing to intervene ex mero 
motu when, during the closing argument, the prosecutor attached a photograph 
of a murder victim to the podium in front of the jury box and played a tape 
recording of defendant’s threatening telephone message to the victim. State v. 
Holder, 462. 


§ 496 (NCHth). Deliberations; review of testimony 


The trial court improperly failed to exercise its discretion tn a prosecution 
for two murders when it denied the jury’s request to examine the transcript of 
a psychiatrist’s testimony because it was “not available,” but this error was not 
prejudicial to defendant where the testimony was adverse to defendant and the 
psychiatrist’s notes were submitted to the jury for review. State v. Hudson, 122. 


§ 507 (NCI4th). Record of proceedings generally 


Ex parte conversations between the judge and jurors in a courthouse corridor 
during a recess in a capital trial did not amount to a “proceeding” within the 
meaning of the statute requiring the trial court to have an accurate record made 
of all “statements from the bench and all other proceedings,” and the failure to 
record these conversations did not implicate defendant’s federal due process rights. 
State uv. Hudson, 122. 


§ 557 (NCI4th). Mistrial; testimony about defendant’s other prior criminal activity 


The trial court properly denied defendant’s motion for a mistrial in his trial 
for murdering his son and assaulting his wife after an officer briefly mentioned 
during her testimony the existence of a restraining order against defendant. State 
v. Hill, 387. 


§ 692 (NCI4th). Oral or written instruction 


The trial court erred in ruling as a matter of law that it had no authority 
to grant the jury’s request during its deliberations for written instructions on 
the elements of the crimes submitted to the jury, but such error was harmless 
where the court orally repeated the requested instructions. State v. McAvoy, 583. 
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§ 693 (NCI4th). Prejudice resulting from form or manner of giving of instructions 


The trial court did not commit plain error when, in response to a jury request 
for a written list of the criteria for first degree murder, second degree murder, 
and voluntary manslaughter, the court submitted the typewritten form of its 
earlier oral charge, with certain paragraphs, sentences and phrases marked through 
with ink and with several handwritten additions in the margins. State v. Locklear, 
720. 


§ 732 (NCI4th). Manner of instructing jury; framing of summary of evidence 


The trial court did not express an opinion on the evidence in a first degree 
murder trial when it instructed the jury that the evidence “tends to show” that 
defendant “admitted the facts charged.” State v. McKoy, 731. 


§ 734 (NCI4th). Use of, or refusal to use, emotion packed, vulgar, or profane 
terms in instructions 
The trial court in a first degree murder trial did not intimate that defendant 
was guilty by using the word “victim” rather than the term “deceased” in the 
jury charge. State v. Hill, 387. 


§ 757 (NCI4th). Approved or nonprejudicial definitions of reasonable doubt, 
generally 


The trial court’s instruction that a reasonable doubt “is an honest, substantial 
misgiving” did not reduce the State's burden of proof in violation of defendant’s 
constitutional right to due process. State v. Hudson, 122. 


8 769 (NCI4th). Prejudicial or nonprejudicial instructions on insanity defense in 
particular cases 


The trial court’s instruction that the jury in a prosecution for two murders 
should consider evidence of defendant’s legal insanity “only if you find that the 
State has proved beyond a reasonable doubt each of the elements of one of the 
offenses about which I have already instructed you” did not lessen the State’s 
burden of proof in violation of due process. State v. Hudson, 122. 


§ 775 (NCI4th). Instructions on defense of voluntary intoxication 

There was no prejudicial error in a prosecution for murder, assault and armed 
robbery in an erroneous instruction on voluntary intoxication as it affected defend- 
ants’ ability to premeditate and deliberate in forming the intent to kill the victim. 
State v. Reeb, 159. 


§ 793 (NCI4th). Instructions as to acting in concert generally 


There was no error in an armed robbery and assault prosecution in the court’s 
instructions on acting in concert. State v. Heeb, 159. 


§ 870 (NCI4th). Requirement that additional instructions be given in open court 
and made part of record 
Ex parte communications between the judge and jurors in the courthouse 
corridor during a trial recess were not “instructions” required by statute to be 
provided in open court. State v. Hudson, 122. 


§ 900 (NCI4th). Order of charges and issues on verdict sheet 


The trial court did not err in failing to rearrange the verdict form by placing 
the blank for “Not Guilty” at the top, followed by the blanks for the lesser included 
offenses, and then by the blank for first degree murder. State v. Hill, 387. 
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§ 964 (NCI4th). Motion for appropriate relief in the appellate division generally 


Arguments raised by a murder defendant in a motion for appropriate relief 
directed to the North Carolina Supreme Court following remand from the U.S. 
Supreme Court were subject to dismissal because both arguments could have been 
raised in the original appeal. State v. Price, 620. 


§ 1098 (NCI4th). Aggravating factors; prohibition on use of evidence of element 
of offense 


Defendant ts entitled to a new sentencing hearing for kidnapping where the 
same evidence that was used to prove the “facilitating flight” element of kidnapping 
was also used to prove the “avoiding or preventing a lawful arrest” aggravating 
factor employed to impose a sentence greater than the presumptive term. State 
v. Holder, 462. 


§ 1108 (NCI4th). Nonstatutory aggravating factors; dangerousness of defendant 


The evidence supported the trial court’s finding as a nonstatutory aggravating 
factor for assault with a deadly weapon with intent to kill inflicting serious injury 
that defendant's mental condition rendered him dangerous to other persons. State 
v. Holder, 462. 


§ 1116 (NCI4th). Nonstatutory aggravating factors; perjury 


The holding in State v. Vandiver, 321 N.C. 570, that perjury constitutes an 
impermissible aggravating factor does not apply where defendant was sentenced 
prior to the certification date of that opinion. State v. Hudson, 122. 


Ample evidence supported the trial court's finding of perjury as a nonstatutory 
aggravating factor for defendant’s second degree murder of his wife. bid. 


§ 1122 (NCI4th). Nonstatutory aggravating factors; victim left to die 


The trial court did not err when sentencing defendants for assault with a 
deadly weapon with intent to kill inflicting serious injury by finding for each 
defendant the nonstatutory aggravating factor that, after shooting the female victim 
and as part of the same transaction, defendant mercilessly left the victim bleeding 
and in great pain without rendering any type of assistance. State v. Reeb, 159. 


§ 1148 (NCI4th). Nonstatutory aggravating factors; especially heinous, atrocious, 
or cruel offense; cases involving death of victim generally 


There was ample evidence to support the trial court’s finding that defendant’s 
second degree murder of his wife with a butcher knife was especially heinous, 
atrocious or cruel. State v. Hudson, 122. 


§ 1167 (NCI4th). Nonstatutory aggravating factors; physical infirmity; particular cases 


The trial court did not err when sentencing defendant for armed robbery 
by finding in aggravation that the victim was physically infirm because he was 
intoxicated. State v. Handy, 515. 


§ 1237 (NCI4th). Statutory mitigating factors; defendant’s cooperation in appre- 
hending or prosecuting other felon generally 
The trial court erred by failing to find in mitigation that defendant aided 
law enforcement officers in the apprehension of other felons where two officers 
testified that defendant had been an informant for some years and had provided 
information and participated in investigations which led to the arrests and convic- 
tions of felons. State v. Pigott, 199. 
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§ 1239 (NCI4th). Statutory mitigating factors; strong provocation 


The trial court did not err when sentencing defendant for robbery by not 
finding the mitigating factor of strong provocation based on evidence that defendant 
killed the victim as a result of a homosexual advance where the jury had rejected 
defendant’s claim of provocation. State v. Handy, 515. 


§ 1245 (NCI4th). Strong provocation or extenuating relationship with victim; 
marital relationship 


A relationship between a husband and wife, including marital difficulties in 
the past, is not sufficient to support a finding of the statutory mitigating factor 
that the relationship between defendant and the victim was extenuating. State 
v. Hudson, 122. 


§ 1309 (NCH4th). Capital sentencing proceeding; competence of evidence generally 


In a capital sentencing proceeding wherein a witness testified that defendant 
began to drink after receiving the rabies treatment after he and a friend had 
been bitten by a rabid dog, the trial court properly refused to allow the witness 
to testify that defendant’s friend committed suicide fifteen years later. State v. 
Hill, 387. 


§ 1310 (NCI4th). Capital sentencing proceeding; necessity of prejudice from ad- 
mission or exclusion of evidence 


Any error that might have occurred during defendant’s capital sentencing 
proceeding must be deemed harmless because defendant received a sentence of 
life imprisonment, the minimum sentence, for each of his first degree murder 
convictions. State v. Rainey, 259. 


The propriety of the trial court’s exclusion of purported mitigating testimony 
by two witnesses in a capital sentencing proceeding was not before the appellate 
court where defendant made no offer of proof of the responses of the witnesses. 
State v. Hill, 387. 


§ 1314 (NCI4th). Submission and competence of evidence of aggravating and miti- 
gating circumstances 


The trial court properly refused to permit the son of defendant's girlfriend 
to answer a question during a capital sentencing proceeding as to how he would 
feel if the jury voted to kill defendant. State v. Hill, 387. 


A guilty plea in a murder prosecution was not set aside even though the 
plea called for the State to submit only two aggravating circumstances where 
there was no evidence to support other aggravating circumstances. State v. Johnson, 
660. 


§ 1323 (NCI4th). Instructions on aggravating and mitigating circumstances generally 


The trial court in a capital sentencing proceeding did not err in instructing 
the jury that it must first find whether each nonstatutory mitigating circumstance 
existed and then whether that circumstance had mitigating value. State v. Hill, 387. 


§ 1324 (NCI4th}. List of issues in capital sentencing preceeding 


The trial court in a capital sentencing proceeding erred in failing to submit 
the nonstatutory mitigating circumstance as to whether defendant was a positive 
influence on a behaviorally-emotionally handicapped child and in failing to include 
such nonstatutory mitigating circumstance in writing on the form to be given 
the jury. State v. Hill, 387. 
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§ 1334 (NCi4th). Consideration of aggravating circumstances; notice 


The State did not violate the guarantees of due process contained in the 
U.S. Constitution and the N. C. Constitution by failing to list in the indictment 
the aggravating circumstances upon which it would rely during a capital sentencing 
proceeding. State v. Hill, 387. 


§ 1337 (NCi4th). Aggravating circumstances; previous conviction for felony in- 
volving violence 


An AOC form document entitled “Criminal Record Check” which expressly 
disclaimed reliability and omitted substantial identification information was not 
sufficient to support the sole aggravating circumstance of a previous conviction 
of a felony involving the use or threat of violence to the person. State v. Thomas, 671. 


§ 1347 (NCI4th). Aggravating circumstances; murder as course of conduct 


The trial court’s instruction on the course of conduct aggravating circumstance 
for the first degree murder of defendant's son properly limited the jury’s considera- 
tion to the conduct involved in defendant’s attempt to kill his wife on the same 
date and did not allow the jury to consider events prior to the date of the murder. 
State v. Hill, 387, 


§ 1348 (NCI4th). Definition of mitigating circumstances 

The trial court did not err by failing to give defendant’s tendered instruction 
defining the term “mitigating circumstance” where the court gave a definition 
drawn from the pattern jury instructions. State v. Hill, 387. 


Trial courts should avoid mentioning “sympathy” in instructions concerning 
mitigating eircumstances in capital sentencing proceedings. Ibid. 


§ 1349 (NCI4th). Submission of mitigating circumstance 


The failure of the trial court to submit a nonstatutory mitigating circumstance 
to the jury in a capital sentencing proceeding is not error absent a timely written 
request for the submission of the circumstance. State v. Hill, 387. 


§ 1352 (NCI4th). Mitigating circumstances; unanimous decision 


There was prejudicial McKoy error in a capital sentencing hearing and the 
polling of the jury was insufficiently exact to establish that the error was harmless 
beyond a reasonable doubt. State v. Simpson, 267. 


The trial court’s McKoy error in requiring unanimity on mitigating circumstances 
in a capital sentencing proceeding was harmless beyond a reasonable doubt where 
the jury failed to find seven of the ten mitigating circumstances submitted to 
it, and a poll of the individual jurors indicates that the jury was unanimous as 
to each of the mitigating circumstances which the jury failed to find. State v. Allen, 
746. 


There was McKoy error in a capital sentencing hearing even though the jury 
was instructed that each juror could consider mitigating circumstances not found 
by the entire jury as to whether the aggravating circumstances were sufficiently 
substantial for the death penalty when considered with the mitigating circumstances 
where the jurors were informed at three points in the written issues and 16 
times in the oral instructions that they must be unanimous before considering 
mitigating circumstances. State v. Johnson, 660. 


McKoy error in capital sentencing instructions was not prejudicial where the 
jury was polled as a whole to confirm each answer on the verdict sheet. and 
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then polled individually as to each answer on the verdict sheet, including those 
concerning mitigating circumstances. State v. Price, 620. 


§ 1353 (NCI4th). Omission or restriction of mitigating circumstance; harm- 
less error 


Although the court erred by not submitting the mitigating circumstance of 
impaired capacity to appreciate the criminality of the conduct, the record demonstrates 
beyond a reasonable doubt that none of the jurors would have found that cir- 
cumstance to exist had the trial court submitted it to the jury. State v. Price, 620. 


§ 1357 (NCI4th). Mental or emotional disturbance mitigating circumstance; in- 
structions 


The trial court’s instructions on the mental or emotional disturbance mitigating 
circumstance for the first degree murder of defendant’s son did not prevent the 
jury from considering the testimony of a psychiatrist concerning defendant's jealousy 
and fear of separation from his wife as evidence supporting this circumstance. 
State v. Hill, 387. 


§ 1361 (NCI4th). Instructions on impaired capacity of defendant; intoxication 


Although the trial court did not specifically instruct the jury that it could 
consider evidence of defendant’s drug and alcohol use on the day of the killing 
in determining whether defendant’s capacity to appreciate the criminality of his 
conduct or conform his conduct to the law was impaired, the court’s instructions 
were not improper where they did not preclude the jury from considering and 
weighing that evidence for this purpose. State v. Hill, 387. 


§ 1362 (NCI4th). Age of defendant as mitigating circumstance 


The trial court did not err in refusing to submit the statutory mitigating 
cireumstance of defendant’s age for the jury’s consideration in a capital sentencing 
proceeding where defendant's chronological age was fifty-four and defendant presented 
no evidence to support his contention that his physiological age was seventy-five 
to eighty. State v. Hill, 387. 


§ 1363 (NCI4th}. Other mitigating circumstances arising from the evidence 


Lingering or residual doubt as to defendant’s guilt is not a proper nonstatutory 
mitigating circumstance for submission to the jury in a capital sentencing pro- 
ceeding. State v. Hill, 387. 


The trial court did not err in refusing to submit to the jury the nonstatutory 
mitigating circumstance that defendant suffered trauma as a child due to the suicide 
of a close friend. Jbid. 


The trial court erred in failing to submit the nonstatutory mitigating cir- 
cumstance as to whether defendant was a positive influence on a behaviorally- 
emotionally handicapped child. bid. 


The trial court did not err in a murder prosecution by refusing to submit 
to the jury as a nonstatutory mitigating circumstance that defendant had received 
a life sentence in Virginia for another killing about which the prosecution had 
introduced evidence. State v. Price, 620. 


§ 1373 (NCI4th). Death penalty held not excessive or disproportionate 

The sentence of death imposed on defendant for the first degree murder of 
his son was not excessive or disproportionate to the penalty imposed in similar 
cases considering the crime and the defendant. State v. Hull, 387. 
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§ 68 (NCI4th). Punitive damages; requirement that actual or compensatory dam- 
ages first be awarded 
Plaintiff could recover punitive damages from defendant where the jury failed 
to award compensatory damages, was not instructed on nominal damages, and 
plaintiff established to the jury’s satisfaction all of the elements of assault and 
battery. Hawkins v. Hawkins, 748. 


DEEDS 


§ 58 (NCI4th). Restrictive covenants; validity 


An owner of land in fee has a right to sell his land subject to any restrictions 
he or she may see fit to impose, provided the restrictions are not contrary to 
public policy, and such restrictions may be classed as either personal or real. 
Runyon v. Paley, 293. 


§ 65 (NCI4th). Real covenants 


A restrictive covenant is a real covenant that runs with the land of the domi- 
nant and servient estates only if the subject of the covenant touches and concerns 
the land, there is privity of estate between the party enforcing the covenant 
and the party against whom the covenant is being enforced, and the original cov- 
enanting parties intended the benefits and the burdens of the covenant to run 
with the land. Runyon v. Paley, 293. 


§ 78 (NCI4th). Who may enforce restrictive covenant 

In certain circumstances, a party unable to enforce a restrictive covenant 
as a real covenant running with the land may nevertheless be able to enforce 
the covenant as an equitable servitude. Runyon v. Paley, 293. 


A restrictive covenant is not enforceable, either at law or in equity, against 
a subsequent purchaser of property burdened by the covenant unless notice of 
the covenant ts contained in an instrument in his or her chain of title, and, while 
it would be advisable to include an express provision with respect to rights of 
enforcement, such notice is not required. Ibid. 


DIVORCE AND SEPARATION 


§ 161 (NCI4th). Equitable distribution of property; application of distributional 
factors in particular cases 

The trial court did not abuse its discretion in an equitable distribution action 
by its unequal division of marital property even though it was unfair for the 
wife to support the children for three years without help from their father and 
without compensation in the ultimate resolution of the matter, since the issue 
of child support is not encompassed in the equitable distribution issue and its 
consideration is explicitly barred by statute. Wiencek-Adams v. Adams, 688. 


ELECTIONS 


§ 60 (NCHth}. Qualifications of candidates 


The “resign to run” statute, G.S. 163-125(a), violates Art. VI, § 6 of the North 
Carolina Constitution by adding a qualification for election to office beyond those 
prescribed in the Constitution. Moore v. Knightdale Bd. of Elections, 1. 
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§ 90 (NCI4th). Grounds for exclusion of relevant evidence; prejudice as out- 
weighing probative value 


When the intrinsic nature of evidence itself is such that its probative value 
is always necessarily outweighed by the danger of unfair prejudice, the evidence 
becomes inadmissible under Rule of Evidence 403 as a matter of law. State v. Scott, 39. 


The trial court did not abuse its discretion in a murder and robbery prosecution 
by admitting testimony to the effect that defendant had said on the evening of 
the killing that he had a “faggot” waiting on him and that defendant could probably 
get him to buy defendant some pot or cocaine. State v. Handy, 515. 


The trial court did not abuse its discretion in a murder prosecution by admitting 
evidence of a subsequent attempted murder where the evidence was significantly 
inculpatory and more directly linked defendant to the murder weapon than any 
other evidence presented. State v. Garner, 491. 


§ 110 (NC¥4th). Habit 


Questions posed to a defendant on trial for first degree murder as to whether 
he was in the habit of taking medication were not admissible under Rule of Evidence 
406 to establish his habit of abusing prescribed medication and thus the defense 
of diminished capacity since mere evidence of intemperance ordinarily does not 
meet the “invariable regularity” standard required of evidence of habit. State 
v. Hill, 387. 


A defendant on trial for first degree murder failed to lay a proper foundation 
to establish a witness’s testimony about defendant’s use of alcohol and drugs as 
evidence of habit. Ibid. 


§ 177 (NCI4th). Evidence of motive generally 


Evidence of a murder victim’s pregnancy and defendant’s knowledge thereof 
was admissible to show that defendant’s motive for the murder was to eliminate 
the victim and her pregnancy as a potential threat to his reconciled marriage 
and to show premeditation and deliberation. State v. Hightower, 636. 


§ 282 (NCI4th). Methods of proving character; particular acts of misconduct 


Assuming that a witness’s testimony about defendant’s acts of violence toward 
her was not admissible to rebut defendant’s evidence of his nonviolent character, 
the admission of such testimony was harmless error in light of the overwhelming 
evidence of defendant’s guilt of the crimes charged. State v. Maynor, 695. 


§ 293 (NCI4th). Other crimes, wrongs, or acts not resulting in conviction; 
acquittal 


Evidence that defendant committed a prior alleged offense for which he has 
been tried and acquitted may not be admitted in a subsequent trial for a different 
offense when its probative value depends upon the proposition that defendant 
in fact committed the prior crime. State v. Scott, 39. 


§ 299 (NCI4th). Balancing probative value of other crimes against prejudicial effect 


Assuming that a witness’s triple hearsay testimony during cross-examination 
about defendant's alleged sexual assault on another person was admissible for 
impeachment purposes, this testimony should have been excluded on the ground 
that its probative value was substantially outweighed by its danger of unfair preju- 
dice to defendant where this testimony exacerbated the prejudicial effect of other 
prior sexual assault evidence for which the jury was given defective instructions. 
State v. White, 604. 
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§ 318 (NCI4th). Admissibility of other crimes, wrongs, or acts; homicide offenses 


The prosecutor was properly allowed to cross-examine defendant and the manager 
of the club where defendant worked about defendant’s having the gun used in 
a killing on the premises of the club in violation of the law. State v. McAvoy, 583. 


§ 338 (NCI4th). Admissibility of other crimes, wrongs or acts to show intent 
in homicide offenses arising out of theft offense 


The trial court did not err in a prosecution for murder and armed robbery 
by admitting testimony to the effect that defendant had said on the evening of 
the killing that he had a “faggot” waiting on him and that defendant could probably 
get him to buy some pot or cocaine. State v. Handy, 515. 


§ 344 (NCI4th). Admissibility of other offenses to show intent; assault offenses 


Testimony by a felonious assault victim that defendant broke into her house 
and threatened to kill her six weeks before the incident in question was relevant 
and admissible to show defendant’s intent and ill will toward the victim. State 
v. Hill, 387. 


§ 345 (NCI4th). Evidence of other offenses; rape and other sex offenses 


Testimony by a witness concerning a sexual assault committed on her by 
defendant ten days before the crimes in question was admissible to support the 
prosecution's theory in a burglary case that defendant entered the victim’s home 
with the intent to commit rape or a sexual offense where there were substantial 
similarities between the two alleged sexual assaults, but the trial court erred 
in giving the jury an instruction which may have led the jury to conclude erroneous- 
ly that it could consider evidence of the prior sexual assault for the purpose 
of proving that defendant had the intent to commit other crimes with which he 
was charged. State v. White, 604. 


§ 380 (NCI4th). Admissibility of other offenses to show opportunity to commit 
offense generally; homicide offenses 


The trial court did not err in a murder prosecution by admitting testimony 
regarding a subsequent attempted murder by defendant where the evidence tended 
to prove the defendant’s possession and control of the murder weapon at a time 
close to the murder. State v. Garner, 491. 


§ 423 (NCI4th). Factors for determining independent origin of in-court identification 


The failure of the trial court to conduct a voir dire to determine the possibility 
that an in-court identification was tainted by a suggestive photographic lineup 
was harmless where there was clear and convincing evidence that the witness 
knew and was familiar with the defendant, that the witness had ample and clear 
opportunity to observe the defendant as he committed the crime, and that the 
witness consistently identified the defendant as the perpetrator. State v. Butler, 227. 


§ 635 (NCI4th). Testimony identifying accused; failure to hold hearing as harmless error 


There was no prejudicial error in a prosecution for assault and murder where 
the trial court failed to conduct a voir dire to determine the admissibility of in-court 
identification testimony allegedly tainted by a suggestive pretrial photograph but 
there was clear and convincing evidence that the witness knew and was familiar 
with the defendant, that the witness had ample and clear opportunity to observe 
the defendant as he committed the crime, and that the witness consistently iden- 
tified the defendant as the perpetrator. State v. Butler, 227. 


840 ANALYTICAL INDEX 


EVIDENCE AND WITNESSES — Continued 


§ 683 (NCI4th). Sufficiency of objection; evidence admissible in part 


Defendant was not required to object in a capital trial to each allegedly objec- 
tionable portion of a corroborating witness’s testimony but could rely upon a general 
objection made only once at the outset of the testimony. State v. Adams, 317. 


§ 726 (NCI4th). Prejudicial error in admission of evidence; prior arrests, war- 
rants, or charges 


The trial court’s erroneous admission of testimony that defendant had previous- 
ly committed another rape for which he was acquitted was prejudicial to defendant 
on charges of rape and kidnapping and entitled defendant to a new trial on those 
charges but was not so prejudicial as to warrant a new trial on a crime against 
nature charge. State v. Scott, 39. 


§ 752 (NCI4th). Cure of prejudicial error by admission of other evidence in general 


Defendant waived any error in the State’s cross-examination of him about 
an adulterous relationship when he previously introduced evidence of this relation- 
ship. State v. Hill, 387. 


Defendant was not prejudiced by the State’s question to a psychiatrist during 
a capital sentencing proceeding as to whether defendant had left his wife and 
entered into an “adulterous” relationship with another woman where both defend- 
ant and the other woman testified about this relationship. Ibid. 


§ 765 (NCI4th). Where party opposing admission of evidence had opened door 


A defendant charged with the murders of his wife and child opened the door 
to cross-examination by the State about his sexual proclivities when defendant’s 
statement to a detective alluding to numerous extramarital affairs was read into 
evidence at defendant's initiative, and defendant testified that he and his wife 
were a “very erotic couple.” State v. Hudson, 122. 


Defendant opened the door to testimony by a witness that defendant carried 
a gun at times outside the club where he worked when he testified that he carried 
his.gun only in the club. State v. McAvoy, 695. 


The trial court did not err in a noncapital first degree murder prosecution 
in which defendant was accused of strangling his wife by allowing the prosecutor 
to ask questions on cross-examination concerning pictures of nude or partially 
nude women found in defendant’s briefcase and a letter from another woman also 
found in defendant's briefcase where defendant opened the door to such testimony. 
State v. Norman, 738. 


§ 865 (NCI4th). Hearsay evidence; purpose to prove statement was made; crim- 
inal cases 


A murder victim’s statements to others shortly before her death that defendant 
refused to leave her alone, that he carried a gun, and that he frightened her 
with threats of physical violence were not hearsay because they were probative 
not of the truth of the statements but of the fact that the victim in fact made 
the statements. State v. Holder, 462. 


§ 876 (NCH4th). Hearsay evidence; statements showing state of mind of victim 


A murder victim’s statements to others shortly before her death that defendant 
refused to leave her alone, that he carried a gun, and that he frightened her 
with threats of physical violence were admissible under the state of mind exception 
to the hearsay rule. State v. Holder, 462. 
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§ 887 (NCI4th). Hearsay evidence; use to impeach or corroborate in particular 
cases 
A witness's triple hearsay testimony during cross-examination by the State 
about a seventeen-year-old girl’s allegation that defendant had previously sexually 
assaulted her was not admissible for substantive purposes to prove that the sexual 
assault occurred or for impeachment purposes. State v. White, 604. 


§ 967 (NCIH4th). Records of regularly conducted activity generally 

Defendant failed to lay a proper foundation for the admission of defendant’s 
discharge summary from a psychiatric hospital where a psychiatrist testified that 
he reviewed the summary in forming his opinion but he never stated affirmatively 
that the summary contained facts upon which he based his opinion regarding defend- 
ant’s state of mind. State v. Hill, 387. 


§ 1025 (NCi4th). Statements against penal interest 

The trial court did not err in a prosecution for murder, assault and armed 
robbery by excluding a statement made to the witness by defendant while he 
was in jail. State v. Reeb, 159. 


§ 1064 (NCI4th). Jury instructions on flight generally 


The trial court did not err in giving its instructions on flight immediately 
after giving its instructions on first degree murder. State v. Hill, 387. 


§ 1214 (NCI4th). Codefendant implicated by confession or statement 


The trial court in a murder prosecution properly excluded some statements 
made by a codefendant, and improperly excluded others. State v. Tucker, 12. 


§ 1221 (NCI4th). Procurement of statement by questioning; questioning procedure 


The confession of a robbery and murder defendant was voluntarily made. 
State v. Phipps, 427. 


§ 1235 (NCI4th). Custodial interrogation defined 


The trial judge correctly concluded that a defendant in a murder and rebbery 
prosecution was not in custody and was not entitled to Miranda warnings prior 
to his confession. State v. Phipps, 427. 


§ 1293 (NCI4th). Accessory before fact punishable as principal felon 


There was no prejudice in a murder prosecution where defendant contended 
that he should not have been convicted of a Class A or capital felony because 
his conviction was based solely on the uncorroborated testimony of a coconspirator. 
State v. Tucker, 12. 


§ 1501 (NCI4th). Bloody or torn clothing; victim 


A bloody shirt worn by a murder victim on the day of the killing was not 
introduced by the State merely to inflame the jury and was properly admitted 
in conjunction with the testimony of the pathologist who performed the autopsy 
on the victim’s body. State v. Holder, 462. 


§ 1622 (NCH4th). Determination of admissibility of tape recordings; voir dire hearing 


Defendant failed to show an abuse of discretion or harm resulting from the 
trial court’s decision not to conduct a voir dire before the authentication of a 
tape recording of a phone call allegedly made by defendant to a murder victim 
shortly before her death. State v. Holder, 462. 
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§ 1686 (NCI4th). Circumstances where photographs not repetitious 


The trial court did not abuse its discretion by allowing the State to introduce 
52 color photographs of the crime scene and the victim’s body. State v. Phipps, 427. 


§ 1694 (NCI4th). Photographs showing location and appearance of homicide victim’s 
body 

The trial court did not err in a prosecution for assault and murder by admitting 

an autopsy photograph of the victim showing her bare breast. State v. Butler, 227. 


The trial court did not abuse its discretion in admitting for illustrative purposes 
five photographs taken of a murder victim’s body at the crime scene where the 
photographs illustrated the testimony of the crime scene technician and refuted 
defendant’s explanation of the killing. State v. Hill, 387. / 


§ 1958 (NCI4th). Medical records and other medical documents 


There was no error in a wrongful death action in the admission of a lab 
slip where, assuming that a party may introduce an exhibit for the limited purpose 
of impeaching it, the plaintiff in this case did not do so. Segrest v. Gillette, 97. 


§ 1972 (NCI4th). Death and postmortem records 


There was no prejudicial error in the exclusion of a death certificate and 
the medical examiner’s testimony in a wrongful death action. Segrest v. Gillette, 97. 


§ 2192 (NCI4th). Hypothetical questions; inferences from assumed facts 


The prosecutor was not attempting to place before the jury facts not in evidence 
when he posed hypothetical questions to an expert witness that included as predicate 
facts reasonable inferences that could be drawn from the evidence. State v. Holder, 462. 


§ 2793 (NC14th). Questions calling for speculative answer 


The trial court properly cut off a speculative response when it excluded a 
psychiatrist's response to a question about the effect of medication on defendant’s 
brain damage where the witness began his response by stating, “Well, we don’t 
know, but the ... .” State v. Hill, 387. 


§ 2870 (NCI4th). Cross-examination of criminal defendant 


Cross-examination of defendant as to whether he told a witness that he carried 
a gun because he hated black people and whether defendant left the club where 
he worked to get his gun because narcotics agents were in the club was admissible 
on the issue of the credibility of defendant’s testimony that he carried the gun 
out of a fear of robbery and only in the club. State v. McAvoy, 588. 


§ 3082 (NCI4th). Inconsistent or contradictory statements; statements at prelim- 
inary hearing 
There was no prejudicial error in the introduction by one defendant of a 
transcript of the preliminary hearing to impeach a witness’s trial testimony by 
means of inconsistent statements where the other defendant contended that the 
evidence did not lessen the first defendant’s culpability but increased the second 
defendant's culpability. State v. Reeb, 159. 


§ 3105 (NCI4th). What amounts to corroboration; slight variance 


A witness’s testimony that defendant’s brother showed him the alleged murder 
weapon was properly admitted for corroborative purposes because there was “substan- 
tial similarity” between this testimony and testimony by defendant's brother on 
cross-examination that the witness had in fact seen the weapon. State v. Adams, 317. 
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§ 3106 (NCI4th). Corroboration and rehabilitation; inclusion of new facts 


Corroborative testimony which went beyond the original was properly admitted 
because the variation was modest and went only to the weight of the testimony. 
State v. Benson, 5387. 


§ 3107 (NCI4th). What amounts to corroboration; assertion of contradictory facts 


The trial court in a homicide prosecution erred in admitting for corroborative 
purposes hearsay testimony by a witness regarding statements made to him by 
defendant's brother pertaining to the circumstances as to how the victim was 
shot where these statements were inconsistent with the brother’s trial testimony, 
but such error was cured when testimony of like import was amplified on cross- 
examination by defense counsel. State v. Adams, 317. 


§ 3110 (NCI4th). Corroboration and rehabilitation; objection 


Defendant's failure to specify the nature of his objection did not waive his 
assignment of error to corroborative testimony which went beyond the original, 
but his failure to object to the allegedly incompetent portions of the testimony 
did waive the assignment of error. State v. Benson, 587. 


§ 3111 (NCI4th). Corroboration and rehabilitation; instructions 


Any error in admitting corroborative testimony which went beyond the original 
was cured by the trial court’s instruction. State v. Benson, 537. 


§ 3172 (NCI4th). What amounts to corroboration; inclusion of new facts 


A witness’s pretrial statement that defendant “carries a gun most of the 
time” was admissible to corroborate the witness's trial testimony relating two 
specific instances when defendant carried the gun outside the club where he worked. 
State v. McAvoy, 583. 


§ 3205 (NCH4th). Credibility of witnesses; contradictions and inconsistencies 


The State presented substantial evidence that defendant was the perpetrator 
of an assault and murder despite contradictions and discrepancies in the witnesses’ 
testimony and in their descriptions of the perpetrator. State v. Butler, 227. 


GRAND JURY 


§ 43 (NCH4th). Selection of foreman 


The trial court did not abuse its discretion by denying defendant’s motion 
to dismiss indictments on the ground that the grand jury foreman was chosen 
in a racially discriminatory manner where the motion was not timely filed. State 
v. Pigott, 199. 


HOMICIDE 


§ 10 (NCI4th). Responsibility for acts of others 


There was no error in not dismissing the charge of murder based on premedita- 
tion and deliberation and not arresting judgment on the underlying felony of armed 
robbery where defendant was present to assist the killer. State v. Reeb, 159. 


§ 22 (NCHth). First-degree murder as capital case 


A first degree murder case prosecuted capitally was not transformed into 
a noncapital case when the jury deadlocked as to whether the death penalty was 
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proper and a sentence of life imprisonment was imposed. State v. Adams, 
317. 


The fact that the jury in a capital sentencing proceeding recommended and 
the trial court entered a sentence of life imprisonment did not change the capital 
nature of that trial or defendant’s status as a capital defendant in that trial, and 
the unwaivable requirement of the presence of a capital defendant at every stage 
of his trial was thus applicable. State v. Johnston, 680. 


§ 100 (NCI4th). Insanity generally 


Questions posed to a defendant on trial for first degree murder as to whether 
he was in the habit of taking medication were not admissible to establish his 
habit of abusing prescribed medication and thus the defense of diminished capacity 
since only direct evidence of defendant’s impairment at the time of a murder 
is relevant to the defense of diminished capacity. State v. Hill, 387. 


§ 113 (NCI4th). Voluntary intoxication as defense to charge of first degree 
murder 


The trial court did not err in a murder prosecution by denying the requested 
instruction on voluntary intoxication where defendant presented no evidence as 
to his degree of intoxication. State v. Phipps, 427. 


§ 212 (NCI4th). Effect of pre-existing condition 


The trial court properly denied defendant’s motion to dismiss a charge of 
second degree murder, which resulted in a manslaughter conviction, where the 
State’s evidence was that the victim's death was caused by an abnormal heartbeat 
caused by the assault she had suffered from defendant. State v. Cole, 272. 


§ 242 (NCI4th). Evidence of first degree murder; killing with firearm 


The evidence was sufficient for the jury to find defendant guilty of first degree 
murder based on premeditation and deliberation where it tended to show that 
defendant responded to the victim’s verbal taunts by pulling out a gun and shooting 
the victim in the head. State v. McAvoy, 583. 


§ 244 (NCI4th). First degree murder; sufficiency of evidence of malice, pre- 
meditation and deliberation 


The State’s evidence was sufficient to establish the elements of premeditation 
and deliberation so as to support defendant’s conviction of first degree murder 
of his son. State v. Hill, 387. 


The State presented sufficient evidence of premeditation and deliberation to 
support defendants’ convictions for first degree murder by stabbing the victim 
during an assault on him in a nightclub parking lot. State v. Johnston, 680. 


§ 246 (NCI4th). Manner of proving premeditation and deliberation; circumstances 
to be considered 
There was sufficient evidence of premeditation and deliberation in a murder 
and assault prosecution. State v. Butler, 227. 


§ 253 (NCI4th). Malice, premeditation, and deliberation; nature and execution of 
crime; severity of injuries, along with other evidence 
The State’s evidence was sufficient to support a jury verdict finding defendant 
guilty of first degree murder on the theory that he killed the victim with premedita- 
tion and deliberation. State v. Montgomery, 559. 
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There was sufficient evidence of premeditation and deliberation to survive 
a motion to dismiss in a noncapital first degree murder prosecution. State v. Norman, 
738. 


§ 266 (NCI4th). Felony murder; robbery generally 


The State’s evidence was sufficient to support a jury verdict finding defendant 
guilty of felony murder based on the underlying felony of armed robbery. State 
v. Montgomery, 599. 


§ 268 (NCI4th). Murder in perpetration of robbery; acting in concert 


There was sufficient evidence that defendant acted in concert in the robbery 
and murder of the victim to support submission of a felony murder charge to 
the jury. State v. Adams, 317. 


§ 277 (NCI4th). Sufficiency of evidence; murder in perpetration of felony; other 
evidence 


The trial court did not err by denying defendant’s motion to dismiss the 
charge of first degree murder based on felony murder committed during a robbery 
of the victim. State v. Benson, 537. 


§ 281 (NCI4th). Felony murder; rape or other sex crimes 


The evidence was sufficient for the jury to find defendant guilty of felony 
murder based on the underlying felony of attempted rape. State v. Montgomery, 559. 


§ 441 (NCI4th). Propriety of instruction permitting inference of unlawfulness and 
malice 

The State’s burden in a first degree murder case to prove beyond a reasonable 
doubt that defendant killed the victim with malice was not impermissibly lessened 
by the court’s instruction on the inference of malice from the infliction of a fatal 
wound by means of a deadly weapon where defendant introduced evidence that 
he lacked the capacity to form the specific intent to kill or inflict serious harm. 
State v. Holder, 462. 


§ 493 (NCI4th). Instructions on matters considered in proving premeditation and 
deliberation; lack of just cause, excuse, or justification 


There was sufficient evidence in a first degree murder prosecution to instruct 
the jury that it could infer premeditation and deliberation from lack of provocation 
by the victim and the instruction was not erroneous. State v. Handy, 515. 


§ 496 (NCI4th). Instructions on matters considered in proving premeditation and 
deliberation; defendant’s conduct 


There was no error in a murder prosecution where the trial court instructed 
the jury that it could consider tn determining premeditation and deliberation whether 
the two defendants used grossly excessive force or made any threats or declarations 
concerning the killing. State v. Reeb, 159. 


§ 499 (NCH4th). Felony murder; instructions on intent 


The trial court did not err in its instructions on armed robbery and felony 
murder where the court instructed the jury that the order of the killing and 
the taking of property is immaterial where there is a continuous transaction and 
that it is immaterial whether the intent to commit the theft was formed before 
or after the killing provided that the theft and the killing are aspects of a single 
transaction. State v. Handy, 515. 
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§ 512 (NCI4th). Necessity of considering guilt of each defendant individually 


There was no plain error in a prosecution for assault, armed robbery and 
murder where the court lumped two defendants together so that the jury was 
instructed that to find the defendants guilty the jury must find “defendants acted 
after premeditation and deliberation” and that “defendants act[{ed] with delibera- 
tion.” State v. Reeb, 159. 


§ 514 (NCI4th). Second degree murder generally 


There was no prejudicial error where the court refused to submit second 
degree murder because, although the jury could have concluded that defendant 
killed the victim without premeditation and deliberation, the jury based its verdict 
on both premeditation and deliberation and the felony murder rule. State v. Phipps, 427. 


§ 552 (NCI4th). Second degree murder as lesser included offense of first degree 
murder generally; lack of evidence of lesser crime 


There was no error in a prosecution for assault and first degree murder where 
the court denied defendant's request to instruct the jury to consider a verdict 
finding him guilty of the lesser included offense of second degree murder. State 
v. Locklear, 239. 


§ 588 (NCI4th). Instruction on imperfect seli-defense 


It would be incorrect for the trial court in a first degree murder prosecution 
to instruct the jury that an honest but unreasonable belief that deadly force was 
necessary will reduce murder to manslaughter. State v. McAvoy, 583. 


The trial court did not commit plain error by failing to instruct the jury 
that it should find that defendant acted in the exercise of imperfect self-defense 
and was thus not guilty of first degree murder if it found that he killed the 
victims due to an honest but unreasonable belief that it was necessary to save 
himself from imminent death or great bodily harm. State v. Maynor, 695. 


§ 648 (NCI4th). Defense of place of business 


The trial court in a first degree murder prosecution did not err by failing 
to instruct the jury that a person attacked in his place of business has no duty 
to retreat and may use force in self-defense, including deadly force, when ap- 
propriate where the evidence was insufficient to show that the victim assaulted 
defendant while defendant was in his place of business. State v. McAvoy, 583. 


§ 678 (NCI4th). Instructions on diminished capacity 


The trial court in a first degree murder prosecution did not err in failing 
to give the jury a separate instruction on diminished capacity as it related to 
defendant’s ability to premeditate and deliberate after having instructed on diminished 
capacity as it related to defendant's ability to form a specific intent to kill. State 
v. Holder, 462. 


§ 747 (NCI4th). Propriety of additional punishment for underlying felony as inde- 

pendent criminal offense on conviction for felony murder; merger 

Where defendant was convicted of first degree murder on the theory of felony 

murder, judgment entered on the underlying felony of armed robbery must be 
arrested. State v. Adams, 317. 


§ 765 (NCI4th). Appeals generally 


In an appeal from three convictions of first degree murder and three convictions 
of assault with a deadly weapon with intent to kill inflicting serious injury wherein 
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defendant’s counsel submitted a brief in accordance with Anders v. California, 
386 U.S. 738, the Supreme Court found no error in either the guilt-innocence phase 
of defendant's trial or in the capital and noncapital sentencing proceedings. State 
v. Rainey, 259. 


JUDGES 


§ 7 (NCI3d). Misconduct in office; proceedings before Judicial Standards Commission 


A district court judge is censured by the Supreme Court for conduct prejudicial 
to the administration of justice that brings the judicial office into disrepute for 
his actions in involving himself in a criminal child abuse case against two of his 
friends in the district in which he was sitting. In re Harrell, 105. 


§ 8 (NCI3d). Terms of Appellate Justices and Judges 


The statute providing that midterm vacancies in the offices of the Supreme 
Court, the Court of Appeals, and the superior court shall be filled first by appoint- 
ment of the Governor, and ultimately by election “to fill the unexpired term of 
the office” does not violate Article IV, Section 16 of the N. C. Constitution but 
is authorized by Article IV, Section 19. Brannon v. N.C. State Board of Elections, 
335. 


JURY 


§ 6 (NCI3d). Voir dire examination; practice and procedure 


There was no abuse of discretion in a murder prosecution in the denial of 
individual voir dire. State v. Reeb, 159. 


§ 6.3 (NCI3d). Voir dire examination; propriety and scope of examination generally 


The trial court did not err in refusing to allow defendant to ask prospective 
jurors what type of crimes they felt deserved the death penalty, whether they 
understood they might find defendant guilty of something other than first degree 
murder, whether they believed that any type of premeditated murder deserved 
the death penalty, whether they understood that all of them need not agree that 
a mitigating circumstance existed in order for individual jurors to consider it 
mitigating, and whether they would feel the need to hear from defendant in order 
to find him not guilty. State v. Hill, 387. 


The trial court did not abuse its discretion in a prosecution for robbery and 
murder by sustaining an objection to a defense question to prospective jurors 
where the question was based on an incorrect statement of the law. State v. Handy, 
515. 


§ 6.4 (NCI3d). Voir dire examination; questions as to belief in capital punishment 


The trial court in a capital case did not err in refusing to allow defendant 
to rehabilitate prospective jurors challenged for cause by the State because of 
their expressed inability to comply with the law because of their death penalty 
views. State v. Hill, 387. 

Defendant's Fourteenth Amendment rights as set forth in Morgan v. Illinois, 
--- U.S. ---, were not violated where defendant was permitted to seek information 
on the views of prospective jurors as to whether they would automatically sentence 
defendant to death regardless of the facts of the case and defendant received 
answers on this matter. [bid. 
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§ 7.9 (NCI3d). Challenges for cause; prejudice and bias, preconceived opinions 


The Supreme Court declined to adopt a per se rule that any juror with knowledge 
that a previous jury returned a recommendation of death for the same murder 
must be excused for cause. State v. Simpson, 267. 


The trial court erred in denying a challenge for cause of a prospective juror 
who indicated that he would try to be fair to the defendant but might have trouble 
doing so if the defendant did not testify. State v. Hightower, 636. 


§ 7.10 (NCI3d). Challenges for cause; family relationship; social, business, and 
professional relationships 
The trial court did not abuse its discretion in a prosecution for murder and 
assault by removing for cause three prospective jurors who knew defendant, defend- 
ant’s family members, or defendant’s co-counsel. State v. Locklear, 239. 


§ 7.14 (NCI3d). Peremptory challenges; manner, order, and time of exercising challenge 
It was not improper for the prosecutor in a capital case to use peremptory 


challenges to remove potential jurors who expressed doubts about capital punish- 
ment. State v. Hill, 387. 


KIDNAPPING 


§ 1.2 (NCI3d). Sufficiency of evidence 


There was such additional restraint as to satisfy that element of kidnapping 
in a prosecution for armed robbery, kidnapping, arson and murder where all the 
restraint necessary and inherent to the armed robbery was exercised by threat- 
ening the victim with the gun, and defendant bound the victirn’s hands and feet. 
State v. Pigott, 199. 


§ 1.3 (NCI3d). Instructions 

The trial court did not err by not instructing the jury on false imprisonment, 
as a lesser included offense of first-degree kidnapping where the evidence indicates 
unerringly that defendant restrained the victim only for the purpose of facilitating 
the commission of armed robbery and for no other purpose. State v. Pigatt, 199. 


LANDLORD AND TENANT 


§ 8.4 (NCI3d). Negligence on part of tenant; knowledge of dangerous conditions 

The trial court correctly granted summary judgment for defendants in a 
negligence action arising from plaintiff's fall down a staircase in a house which 
plaintiffs rented from defendants. DiOrio v. Penny, 726. 


LARCENY 


§ 1 (NCI3d). Definition; elements of the crime generally 


Where defendant and his brother stole a pistol and other items during a 
single breaking or entering of a residence, defendant could not be convicted and 
sentenced for both larceny of a firearm and felonious larceny pursuant to a breaking 
and entering of property that included the firearm. State v. Adams, 317. 


Defendant could not properly be convicted of both larceny of a firearm and 
felonious possession of the same firearm. Jbid. 
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§ 4.2 (NCI3d). Indictment; ownership or possession of property 

Where a husband and wife had joint possession of a pistol kept in their bedroom, 
the wife had a sufficient special property interest in the pistol to support the 
allegation in the indictment that the pistol was the property of the wife. State 
v. Adams, 317. 


MASTER AND SERVANT 


§ 8.1 (NCI3d}. Compensation of employee 


Defendants violated the public policy of North Carolina by firing plaintiffs 
for refusing to work for less than the statutory minimum wage. Amos v. Oakdale 
Knitting Co., 348. 


§ 10.2 (NCI3d). Actions for wrongful discharge 


The availability of alternative remedies does not prevent a plaintiff from seek- 
ing tort remedies for wrongful discharge based on the public policy exception 
to the employment at will doctrine, absent federal preemption or the intent of 
our state legislature to supplant the common Jaw with exclusive statutory remedies. 
Amos v. Oakdale Knitting Co., 348. 


The Supreme Court did not recognize a separate claim for wrongful discharge 
in bad faith in Coman v. Thomas Manufacturing Co., 325 N.C. 172. Ibid. 


§ 29 (NCI3d). Negligence or willful act of fellow employee 


Summary judgment in favor of defendant employer was proper on plaintiffs’ 
claims for negligent retention of their former supervisor where plaintiffs’ forecasts 
of evidence were insufficient to sustain their claims against the supervisor for 
the intentional infliction of emotional distress. Waddle v. Sparks, 73. 


MUNICIPAL CORPORATIONS 


§ 30.11 (NCI3d). Zoning; specific businesses, structures, or activities 


A deck built between a house and a canal and not attached to the house 
violated plaintiff's zoning ordinance, and the theory of economic waste did not 
apply to the ordered abatement of the violation. Town of Pine Knoll Shores v. 
Fivans, 361. 


NEGLIGENCE 


§ 9 (NCI3d). Foreseeability 


The trial court erred by granting summary judgment for defendant in a negligence 
action brought by a plaintiff injured when an electric meter exploded while plaintiff 
was rewiring the meter and defendant had previously disconnected a ground fault 
interrupter which would have extinguished the are and prevented injury to plaintiff. 
Murphey v. Georgia Pacific Corporation, 702. 


§ 13.1 (NCI3d). Contributory negligence; knowledge and appreciation of danger; 
degree and standard of care in discovery and avoidance of danger 


Summary judgment was incorrectly granted for defendant in an action brought 
by a plaintiff injured when the electric meter which he was rewiring exploded 
and defendant claimed that contributory negligence barred recovery. Murphey v. 
Georgia Pacific Corporation, 702. 
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§ 53.3 (NCI3d). Notice of unsafe condition 


In an action to recover for injuries sustained by plaintiff when she slipped 
on a greasy substance in a restaurant parking lot, defendant met its burden in 
a summary judgment hearing by showing that plaintiff could not come forward 
with a forecast of evidence that defendant knew or should have known of the 
presence of the substance, and the burden was then upon plaintiff to make a 
contrary showing. Roumillat v. Simplistic Enterprises, Inc., 57. 


Photographs showing the proximity of a grease spot in a restaurant parking 
lot to the restaurant will not suffice to prove that defendant restaurant owner 
was or should have been aware of the grease spot. Ibid. 


§ 57.10 (NCI3d). Cases involving other injuries where evidence is sufficient 


Summary judgment was properly entered for defendant restaurant owner in 
plaintiff's action to recover for injuries sustained when plaintiff slipped on a greasy 
substance in the restaurant parking lot and fell where defendant carried its burden 
of showing the inability of plaintiff to forecast evidence that defendant knew or 
should have known of the greasy substance on the surface of its parking lot, 
and plaintiff failed to offer any affidavits or other evidence in support of the 
bald assertion in her pleading that defendant knew or should have known of the 
substance. Roumillat v. Simplistic Enterprises, Inc., 57. 

A plaintiff who fell on a greasy substance in a restaurant parking lot failed 
to forecast sufficient evidence to show negligence by defendant due to the downward 
slope of its parking lot. Ibid. 


PHYSICIANS, SURGEONS, AND ALLIED PROFESSIONS 


§ 11.1 (NCI3d). Standards as determined by particular circumstances; locality of 
practice; specialists 

A physician who undertook to provide on-call supervision of obstetrics residents 
treating patients at a teaching hospital owed the infant plaintiff a duty of reasonable 
care in supervising the resident who delivered plaintiff at his birth. Mozingo v. 
Pitt County Memorial Hospital, 182. 

A contract providing for supervision of resident physicians in a manner which 
substantial evidence tends to show is negligent will not shield a supervising physi- 
cian from legal liability for providing such negligent supervision. Ibid. 


§ 17 (NCI3d). Departing from approved metheds or standard of care 

Plaintiffs’ forecast of evidence established a genuine issue of material fact 
as to whether defendant breached the applicable standard of care for on-call physi- 
cians supervising obstetrics residents at a teaching hospital. Mozingo v. Pitt County 
Memorial Hospital, 182. 


RAPE AND ALLIED OFFENSES 


§ 18.2 (NCI3d). Sufficiency of evidence of attempted rape 
The State’s circumstantial evidence was sufficient to support a jury verdict 


finding defendant guilty of attempted first degree rape. State v. Montgomery, 
559. 
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§ 1 (NCI3d}. Generally; nature and elements of the offense 


Defendant's conviction for felonious possession of property stolen pursuant 
to a breaking or entering is reversed where there is a reasonable likelihood that 
the jurors could have believed from the instructions that the “other personal proper- 
ty” possessed by defendant included a pistol which was the basis for defendant's 
conviction for larceny of a firearm. State v. Adams, 317. 


ROBBERY 


§ 2.2 (NCI3d). Indictment; ownership of property 


There was no fatal variance between the indictment and proof where the 
indictment charged that defendant took money from the person and presence of 
the victim and the evidence showed only that money was taken from the victim's 
presence. State v. Montgomery, 559. 


§ 4.3 (NCI3d). Armed robbery cases where evidence held sufficient 


The State’s evidence was sufficient for the jury to find defendant guilty of 
armed robbery where it showed that money was taken from a purse in the custody 
of a murder victim who was stabbed to death. State v. Montgomery, 559. 


RULES OF CIVIL PROCEDURE 


§ 41.1 (NCI3d). Voluntary dismissal; dismissal without prejudice 


When a trial court instructs, or expressly permits, a plaintiff who has given 
ora} notice of voluntary dismissal pursuant to Rule 41(a)(1) to file written notice 
to the same effect at a later date during the same session of court, and plaintiff 
files written notice accordingly, the one-year provision for refiling provided by 
the rule begins to run when written notice is filed. Thompson v. Newman, 709. 


§ 56.3 (NCI3d). Summary judgment; necessity for and sufficiency of supporting 
material; moving party 


In order to overcome defendants’ motions for summary judgment, plaintiffs 
must forecast sufficient evidence of all essential elements of their claims. Waddle 
v. Sparks, 73. 


§ 56.4 (NCI3d). Summary judgment; necessity for and sufficiency of supporting 
material; opposing party 


Defendant was entitled to summary judgment if it was able either to show 
the nonexistence of an essential element of plaintiff's claim or to show that plaintiff 
could not produce evidence of an essential element of her claim. Roumillat v. . 
Simplistic Enterprises, Inc., 57. 


Where defendants pleaded the statute of limitations and relied on this defense 
in their summary judgment motions, plaintiff was required to produce a forecast 
of evidence of specific acts which took place within the three-year limitation period 
in order to sustain her claim over defendants’ summary judgment motions. Ibid. 


§ 58 (NCI3d). Entry of judgment 

The clerk’s mere notation “jury verdict” on the minutes contained insufficient 
detail to comply with the Rule 58, paragraph one requirement of a “notation in 
{the clerk’s} minutes of such verdict or decision,” since use of the word “such” 
in the rule imports the recording of sufficient detail regarding the judgment to 
give notice of its essential character and content. Reed v. Abrahamson, 249. 
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An adequate notation of entry of judgment must include the names of the 
parties, the prevailing party, the relief awarded, and the date the verdict was 
returned. Jbid. 


Even if the clerk’s notation “jury verdict” in the minutes had been sufficient 
to constitute entry of judgment for a sum certain, entry of judgment did not 
occur at that time because the trial court’s contrary direction to plaintiff's attorney 
to prepare the judgment precluded application of the automatic entry provisions 
of Rule 58, paragraph one, and entry of judgment did not occur until the trial 
court signed the proposed judgment submitted by plaintiff's counsel. Ibid. 


SCHOOLS 


§ 15 (NCI3d). Interrupting or disturbing public school 


The trial court erred by not dismissing two juvenile petitions where the in- 
cidents alleged did not qualify as disorderly conduct under G.S. 14-288.4(a)(6). In 
re Eller, 714. 


SEARCHES AND SEIZURES 


§ 12 (NCI3d). “Stop and frisk” procedures 


Evidence of defendant's purchase of a shotgun from a pawnshop and testimony 
about his statements to an officer were not fruits of an illegal search and seizure 
where, considered in the totality of the circumstances, the officer had sufficient 
suspicion to make a lawful stop on a drug corner. State v. Butler, 227. 


§ 32 (NCI3d). Scope and conduct of search and seizure in general; items which 
may be searched for and seized 


The inevitable discovery exception to the Fourth Amendment exclusionary 
rule is adopted. The burden of proof of inevitability is preponderance of the evidence, 
a case by case approach is adopted for determining whether proof of an ongoing, 
independent investigation is necessary, and, if the State carries its burden, any 
question of good faith, bad faith, mistake, or inadvertence is irrelevant. State 
v. Garner, 491. 


STATE 


§ 1.2 (NCI3d). Public records 


The inspection and disclosure of applications for the position of county manager 
are governed by G.S. 153A-98, not by the Public Records Act, and there is no 
provision in the statute for access to the files of applicants for the position of 
county manager. Elkin Tribune, Inc. v. Yadkin County Bd. of Commissioners, 
735. 


TORTS 


§ 7 (NCI3d). Release from liability and covenants not to sue 


Plaintiff administratrix’s claim for punitive damages for the wrongful death 
of her stillborn child arising from an automobile accident was not barred by a 
release signed individually by plaintiff and her husband before plaintiff qualified 
as the administratrix of her child’s estate. Greer v. Parsons, 368. 
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§ 2 (NCI3d). Forcible trespass and trespass to the person 


The standards for determining the element of severe emotional distress in 
actions for the intentional infliction of emotional distress and the negligent infliction 
of emotional distress are the same. Waddle v. Sparks, 73. 


Plaintiff's forecast of evidence failed to show that she has suffered the severe 
emotional distress necessary to maintain her cause of action against her former 
supervisor for intentional infliction of emotional distress based on sexually sug- 
gestive comments and offensive actions. [bid. 


Summary judgment was properly entered against the second plaintiff on her 
claim against her former supervisor for intentional infliction of emotional distress 
because her forecast of evidence failed to show that any conduct of defendant 
occurred within the applicable three-year statute of limitations. Jbid. 


UTILITIES COMMISSION 


§ 41 (NCI3d). Fair return generally 


The Utilities Commission's inclusion of a 0.1% increment in a power company’s 
rate of return on common equity to cover future stock issuance costs was not 
supported by substantial evidence in view of the whole record. State ex rel. Utilities 
Comm. v. Public Staff, 215. 


The Utilities Commission’s approved rate of return of 13.2% on a power com- 
pany’s common equity was affected by improper considerations and not otherwise 
supported by substantial evidence in the record as a whole. Ibid. 


WILLS 


§ 25 (NCI3d). Caveat; costs and attorneys’ fees 


The evidence supported the trial court’s finding that a caveat filed on the 
ground that testatrix lacked the necessary testamentary capacity had substantial 
merit so as to permit the court to award an attorney fee to the caveators to 
be paid from the estate pursuant to G.S. 6-21(2) even though the jury found that 
testatrix had the mental capacity to make a will. Dyer v. State, 374. 
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ACTING IN CONCERT 


Evidence sufficient, State v. Reeb, 159. 
Instructions, State v. Reeb, 159. 


ADDITIONAL INSTRUCTIONS 


Judge's conversations with jurors were 
not, State v. Hudson, 122. 


AGGRAVATING FACTORS 
AND CIRCUMSTANCES 


Course of conduct properly limited, State 
v. Hill, 387. 


Dangerousness to others after felonious 
assault, State v. Holder, 462. 


Failure to list in indictment, State v. 
Hill, 387. 


Heinous, atrocious or cruel murder, State 
v. Hudson, 122. 


Intoxication of victim, State v. Handy, 
515. 


Not submitted in murder plea bargain, 
State v. Johnson, 660. 


Perjury opinion nonretroactive, State v. 
Hudson, 122. 


Previous conviction, criminal record form, 
State v. Thomas, 671. 


Same evidence used to prove crime ele- 
ment, State v. Holder, 462. 


Victim left in pain and bleeding without 
rendering assistance, State v. Reeb, 
159. 


AIDING AND ABETTING 


Instructions, State v. Reeb, 159. 


APPEAL 


Request for review under Anders v. 
California, Reed v. Abrahamson, 249. 


APPELLATE JUDGES 


Election for unexpired portions of terms, 
Brannon v. N.C. State Board of Elec- 
tions, 335. 


ARBITRATION 


In general conditions of construction con- 
tract, Johnston County v. R. N. Rouse 
& Co., 88. 

ARGUMENT TO JURY 


See Jury Argument this Index. 


ARMED ROBBERY 


Additional restraint for kidnapping, 
State v. Pigott, 199. 


Conjunctive ownership in indictment, 
State v. Montgomery, 559. 

ARSON 

Occupation by a living person, State v. 
Pigott, 199. 

ASSAULT 


Evidence of serious injury, State v. 
Butler, 227. 


Relevancy of prior threat, State v. Hill, 
387. 
ATTORNEY FEES 


For caveators where jury verdict for pro- 
pounder, Dyer v. State, 374. 


BENCH CONFERENCES 


Prospective jurors in capital trial, 
State v. Cole, 272; State v. Johnston, 
680. 


BLOODY SHIRT 


Iljustration of pathologist's testimony, 
State v. Holder, 462. 


BRIEF 


Submission under Anders v. California, 
Reed v. Abrahamson, 249. 
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BURGLARY 


Sufficient evidence of first degree 
burglary, State v. Montgomery, 559. 


CAPITAL TRIAL 
Jury deadlocked on punishment not non- 
capital, State v. Adams, 317. 


Life sentence not noncapital, State v. 
Johnston, 680. 


No prosecutorial discretion, State v. Hill, 
387. 


Uncorroborated testimony of coconspir- 
ator, State v. Tucker, 12. 

CAVEAT PROCEEDING 

Attorney fee for losing caveators, Dyer 
v. State, 374. 

CHALLENGE FOR CAUSE 


Consideration of defendant’s failure to 
testify, State v. Hightower, 636. 


Death penalty views, State v. Hill, 
387. 


Knowledge of defendant’s family and at- 
torney, State v. Locklear, 239. 


CHARACTER EVIDENCE 


Rebuttal by act of misconduct, State v. 
Maynor, 695. 


CLOSING ARGUMENT 


Introduction of evidence by codefendant, 
State v. Reeb, 159. 


CODEFENDANTS 


Admissibility of statements, State v. 
Tucker, 12. 


CONSOLIDATION 


Murder prosecutions of two defendants, 
State v. Reeb, 159. 


CORROBORATION 


Beyond original testimony, nature of ob- 


jection, State v. Benson, 537. 
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Error cured by testimony amplified on 
cross-examination, State v. Adams, 
317. 


Inclusion of additional facts, State v. 
McAvoy, 583. 


Substantial similarity to trial testimony, 
State v. Adams, 317. 


COUNSEL, RIGHT TO 
See Right to Counsel this Index. 


COUNTY MANAGER 


Applications not open for public inspec- 
tion, Elkin Tribune, Inc. v. Yadkin 
County Bd. of Commissioners, 735. 


DANGEROUS STAIRS 


Knowledge by landlord, DiOrio v. 
Penny, 726. 


DEADLY WEAPON 


Inference of malice, State v. Holder, 
462. 


DEATH CERTIFICATE 


Admissible in wrongful death action, 
Segrest v. Gillette, 97. 


DEATH PENALTY 


Failure to list aggravating circumstances, 
State v. Hill, 387. 


No prosecutorial discretion, State v. Hill, 
387. 


Not excessive or disproportionate, State 
v. Hill, 387. 


Rehabilitation of jurors not allowed, State 
v. Hill, 387. 


DIMINISHED CAPACITY 
Habit of taking medicine, State v. Hull, 


387. 


Instruction relating to premeditation and 
deliberation, State v. Holder, 462. 
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DISCHARGE SUMMARY 


Insufficient foundation, State v. Hill, 
387. 


DISCOVERY 


Mental examination reports by defense 
experts, State v. White, 604. 


DISTRICT COURT JUDGE 


Censure for involvement in child abuse 
case, In re Harrell, 105. 


ELECTIONS 


Resign to run statute unconstitutional, 
Moore v. Knightdale Bd. of Elections, 
1. 


ELECTRIC METER 


Ground fault interrupter disconnected, 
Murphey v. Georgia Pacific Corpora- 
tion, 702. 


ELECTRIC RATES 


Improper rate of return on common equi- 
ty, State ex rel. Utilities Comm. v. 
Public Staff, 215. 


Increment for future stoek issuance costs, 
State ex rel. Utilities Comm. v. Pub- 
lic Staff, 215. 


ELECTRONIC MEDIA 


Commencement at mid-trial, State v. 
Hudson, 122. 


Court’s failure to follow rules, State v. 
Hudson, 122. 


EMOTIONAL DISTRESS 

Severe distress not shown, Waddle v. 
Sparks, 73. 

ENTRY OF JUDGMENT 


Notation “jury verdict” in minutes, Reed 
v. Abrahamson, 249. 

Preparation by plaintiff's attorney, Reed 
v. Abrahamson, 249. 


WORD AND PHRASE INDEX 


EQUITABLE DISTRIBUTION 


Unequal distribution, Wiencek-Adams v. 
Adams, 688. 


EXCLUSIONARY RULE 


Inevitable discovery exception, State v. 
Garner, 491. 


EXPERT ASSISTANCE 


Funds for investigator denied, State v. 
Phipps, 427. 


Right to court-appointed psychiatrist, 
State v. Parks, 649. 


EXPERT TESTIMONY 


Exclusion of speculative answer, State 
v. Hill, 387. 


EXPRESSION OF OPINION 


No comment on defendant’s failure to 
testify, State v. Holder, 462. 


Use of “tends to show” in charge, State 
v. McKoy, 731. 


Use of “victim” in charge, State v. Hill, 
387. 


FAILURE TO TESTIFY 


Consideration by prospective juror, State 
v. Hightower, 636. 


FELONY MURDER 


Acting in concert, State v. Adams, 
317. 


Intent to take property after killing, State 
v. Handy, 515. 


Robbery-murder, sufficient evidence, 
State v. Benson, 587. 


Underlying felonies of armed robbery 
and attempted rape, State vw. 
Montgomery, 559. 

FIREARM 


Larceny of, State v. Adams, 317. 


WORD AND PHRASE INDEX 


FIRST DEGREE MURDER 


Instructions on premeditation and 
deliberation by each defendant, State 
v. Reeb, 159. 


Lack of provocation, State v. Handy, 515. 


No instruction on second degree, State 
v, Locklear, 239. 

Plea bargain on aggravating circum- 
stances, State v. Johnson, 660. 


Premeditation and deliberation shown, 
State v. Hill, 387; State v. Montgomery, 
559: State v. McAvoy, 583; State v. 
Johnston, 680; State v. Norman, 
738. 


Review under Anders v. California, Reed 
v. Abrahamson, 249. 


Uncorroborated testimony of coconspir- 
ator, State v. Tucker, 12. 


FLIGHT 

Order of instructions, State v. Hill, 
387. 

GRAND JURY FOREMAN 

Racial discrimination in selection of, State 
v. Pigott, 199. 

GROUND FAULT INTERRUPTER 

Disconnected, Murphey v. Georgia Pacific 
Corporation, 702. 

HABIT 


Taking medication, State v. Hill, 
387. 
Use of alcohol and drugs, State v. Hull, 


387. 


HEARSAY 


Prior sexual assault, State v. White, 
604. 


State of mind exception, State v. Holder, 
462. 


HOMOSEXUALS 


Statements concerning, State v. Handy, 
515. 
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HYPOTHETICAL QUESTIONS 

Reasonable inferences from evidence, 
State v. Holder, 462. 

IDENTIFICATION OF DEFENDANT 

Contradictions and discrepancies in 
testimony, State v. Butler, 227. 

INCONSISTENT STATEMENTS 

Preliminary hearing transcript, Stave v. 
Reeb, 159. 

INSANITY 

Consideration after finding of guilt, State 
v. Hudson, 122. 

INSTRUCTIONS 


Denial of jury’s request for written, State 
v. McAvoy, 583. 


Requested written with strike-outs and 
additions, State v. Locklear, 720. 


INTENTIONAL INFLICTION 
OF EMOTIONAL DISTRESS 
Severe emotional distress not shown, 
Waddle v. Sparks, 73. 
INTOXICATION 
Defense of, State v. Phipps, 427. 


INVITEE 


Fall in restaurant parking lot, Rouwmillat 
v. Simplistic Enterprises, Inc., 57. 


JUDGES 


Censure for involvement in child abuse 
case, in re Harrell, 105. 

Election for unexpired portions of terms, 
Brannon v. N.C. State Board of Elec- 
tions, 335. 


JUDGMENT 


Notation in clerk's minutes, Reed v. 
Abrahamson, 249. 
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JUDGMENT — Continued 


Preparation by plaintiff's attorney, Reed 
v. Abrahamson, 249. 


JURY 


Attempt to stake out jurors on voir dire, 
State v. Hill, 387. 


Challenge for requiring defendant to 
testify, State v. Hightower, 636. 


Death penalty views of jurors, State v. 
Hill, 387. 


Excusal after private bench conferences, 
State v. Cole, 272; State v. Johnston, 
680. 


Knowledge of defendant’s family and at- 
torney, State v. Locklear, 239. 


Knowledge of prior death verdict, State 
v. Simpson, 267. 


Rehabilitation by defendant not allowed, 
State v. Hill, 387. 


JURY ARGUMENT 


Credibility of psychiatrist, State v. 
Holder, 462. 


Introduction of evidence by codefendant, 
State v. Reeb, 159. 


No reference to possibility of parole, State 
v. Hill, 387. 


Personal disbelief of witness, State v. 
Maynor, 695. 


Reasonable inferences from evidence, 
State v. Holder, 462. 


Use of victim’s photograph and tape 
recording, State v. Holder, 462. 


JUVENILE 


Disruptive behavior at school, In re 
Eller, 714. 


KIDNAPPING 


Lesser included offense not submitted, 
State v. Pigott, 199. 

Restraint in addition to armed robbery, 
State v. Pigott, 199. 


WORD AND PHRASE INDEX 


LAB SLIP 

Admitted without limiting instruction, 
Segrest v. Gillette, 97. 

LARCENY 


Allegation of pistol ownership in wife, 
State v. Adams, 317. 


Firearm and other property, State v. 
Adams, 317. 

LIFE SENTENCE 

Trial not noncapital in nature, State v. 
Johnston, 680. 

MALICE 

Inference from use of deadly weapon, 
State v. Holder, 462. 

McKOY ERROR 


Harmless where jury polled, State v. 
Allen, 746. 


Polling insufficient to establish harmless 
error, State v. Simpson, 267. 

MENTAL EXAMINATIONS 

Discovery by state, State v. White, 604. 


MINIMUM WAGE 

Required to work for less, Amos v. 
Oakdale Knitting Co., 348. 

MIRANDA WARNINGS 


No custodial interrogation, State vw. 
Phipps, 427. 


Waiver, State v. Phipps, 427. 
MISCONDUCT 
Rebuttal of character evidence, State v. 
Maynor, 695. 
MITIGATING FACTORS 
AND CIRCUMSTANCES 


Apprehension of other felons, State v. 
Pigott, 199. 


WORD AND PHRASE INDEX 


MITIGATING FACTORS 
AND CIRCUMSTANCES — 
Continued 


Avoidance of use of “sympathy,” State 
v. Hill, 387. 


Defendant’s physiological age, State v. 
Mill, 387. 


Diminished capacity relating to premedi- 
tation and deliberation, State v. 
Holder, 462. 


Harmless error in failure to submit 
nonstatutory, State v. Hill, 387. 


Impaired capacity from drug and alcohol 
use, State v. Hill, 387. 


Instruction defining, State v. Hill, 387. 


Marital difficulties not extenuating rela- 
tionship, State v. Hudson, 122. 


McKoy error harmless, State v. Allen, 
746. 


Mental or emotional disturbance, evi- 
dence considered, State v. Hill, 387. 


Necessity for written request, State v. 
Hill, 387. 


Provocation, State v. Handy, 515. 


Residual doubt as to defendant’s guilt, 
State v. Hill, 387. 


Trauma from friend’s suicide, State v. 
Hill, 387. 


MOTIVE 


Pregnancy of murder victim, State v. 
Hightower, 636. 


NEGLIGENT RETENTION 


Knitting department supervisor, Waddle 
v, Sparks, 73. 


NEW TRIAL 


Two votes for one basis and three votes 
for another, State v. Monigomery, 
559. 


OBSTETRICIAN 
Negligent supervision of resident physt- 


cians, Mozingo v. Pitt County Memo- 
rial Hospital, 182. 
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OFFER OF PROOF 


Capital sentencing proceeding, State v. 
Hill, 387. 


ON-CALL SUPERVISING PHYSICIAN 


Negligent supervision of resident physi- 
cians, Mozingo v. Pitt County Memo- 
rial Hospital, 182. 


OPENING DOOR TO TESTIMONY 


Pictures and letters involving other 
women, State v. Norman, 738. 


Sexual proclivities, State v. Hudson, 
122. 


Testimony about carrying gun, State v. 
McAvoy, 583. 


OTHER CRIMES, 
WRONGS OR ACTS 


Inadmissibility after acquittal, State v. 
Scott, 39. 


Statement about homosexual victim and 
cocaine, State v. Handy, 515. 


Subsequent attempted murder, State v. 
Garner, 491. 


PARKING LOT 

Fall by restaurant customer, Roumillat 
v. Simplistic Enterprises, Inc., 57. 

PEREMPTORY CHALLENGES 

Doubts about capital punishment, State 
v, Hill, 387. 

PERJURY 

Improper aggravating factor, State v. 
Hudson, 122. 

PHOTOGRAPHS 


Crime scene and body, State v. Phipps, 
427; State v. Hill, 387. 

Showing victim's breast, State v. Butler, 
oat; 

Use in closing argument, State v. Holder, 
462. 
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PHYSICIANS 


Negligent supervision of resident phy- 


sicians, Mozingo v. Pitt County Me- 
morial Hospital, 182. 


PLEA BARGAIN 


First degree murder, aggravating circum- 


stances submitted, State v. Johnson, 
660. 


Withdrawal by state, State v. Hudson, 
122; 


PREGNANCY 


Motive for murder, State v. Hightower, 
636. 


PREMEDITATION AND 
DELIBERATION 


Acting in concert or aiding and abetting, 
State v. Reeb, 159. 

Evidence sufficient, State v. Butler, 227; 
State v. Hill, 387; State v. Montgom- 
ery, 559; State v. McAvoy, 583; State 
v. Johnston, 680; State v. Norman, 
738. | 

Lack of provocation, State v. Handy, 515. 

Pregnancy of murder victim, State v. 
Hightower, 636. 

Threats and grossly excessive force, State 
v. Reeb, 159. 


PREMISES LIABILITY 


Greasy substance in parking lot, 
Roumillat v. Simplistic Enterprises, 
Inc., 57. 


PRESENCE AT TRIAL 


Bench conferences with prospective 
jurors, State v. Cole, 272; State v. 
Johnston, 680. 

Conversations between judge and jurors 
in corridor, State v. Hudson, 122. 


PRIOR OFFENSE 


Inadmissibility after acquittal, State v. 
Scott, 39. 


WORD AND PHRASE INDEX 


PRIOR SEXUAL ASSAULT 


Intent in burglary case, State v. White, 
604. 


PRIVITY OF ESTATE 


Restrictive covenants, Runyon v. Paley, 
293, 


PSYCHIATRIC EVALUATION 


Second evaluation of uncooperative de- 
fendant, State v. Holder, 462. 


PSYCHIATRIC EXPERTS 
Requiring reports to prosecutor, State 
uv. White, 604. 


Right to court-appointed, State v. Parks, 
649. 


PSYCHIATRIC TESTIMONY 


Jury’s request for transcript, State v. 
Hudson, 122. 


PUBLIC DEFENDER’S 
OFFICE 


Comments by prosecutor, State v. Hill, 
387. 


PUBLIC RECORDS 


Applications for county manager, Elkin 
Tribune, Inc. v. Yadkin County Bd. 
of Commissioners, 735. 


PUNITIVE DAMAGES 
Awarded without compensatory damages, 
Hawkins v. Hawkins, 7438. 


Stillborn child’s death, Greer v. Parsons, 
368. 


RAPE 
Acquittal of prior offense, State v. Scott, 
39. 


Sufficient evidence of attempted rape, 
State v. Montgomery, 559. 


WORD AND PHRASE INDEX 


REASONABLE DOUBT 


Instruction on honest substantial misgiv- 


ing, State v. Hudson, 122. 


RECESS 

Judge's conversations with jurors, State 
v. Hudson, 122. 

RECORDING 

Judge’s conversations with jurors dur- 
ing recess, State v. Hudson, 122. 

RELEASE 

Punitive damages claim for stillborn 
child’s death, Greer v. Parsons, 368. 

RESIGN TO RUN STATUTE 

Unconstitutionality, Moore v. Knightdale 
Bd. of Elections, 1. 

RESTRAINING ORDER 

Withdrawal of testimony, State v. Hill, 
387. 

RESTRICTIVE COVENANTS 


Chain of title, Runyon v. Paley, 293. 
Real or personal, Runyon v. Paley, 293. 
Validity, Runyon v. Paley, 293. 


RIGHT TO COUNSEL 


Continued questioning after invocation 
of, State v. Tucker, 12. 


No custodial interrogation, State v. 
Phipps, 421. 


Request to act as lead counsel not waiver, 
State v. Thomas, 671. 


ROBBERY 


Conjunctive ownership in indictment, 
State v. Montgomery, 559. 


SEARCH AND SEIZURE 


Inevitable discovery exception, State v. 
Garner, 491. 
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SECOND DEGREE MURDER 


Heart attack caused by assault, State 
v. Cole, 272. 


SELF-DEFENSE 

Honest but unreasonable belief, State v. 
McAvoy, 583; State v. Maynor, 
695. 


Place of business instruction not required, 
State v. McAvoy, 583. 

SERVIENT ESTATE 

Restrictive covenants, Runyon v. Paley, 
293. 

SEXUAL PROCLIVITIES 

Opening door to cross-examination, State 
v. Hudson, 122. 

STAIRS 

Dangerous, DiOrio v. Penny, 726. 

STATEMENT AGAINST 
INTEREST 

No corroborating circumstances, State 
v. Reeb, 159. 

STATUTE OF LIMITATIONS 

Intentional infliction of emotional distress, 
Waddle v. Sparks, 73. 

STILLBORN CHILD 


Failure to join claim with parents’ claims, 
‘Greer v. Parsons, 368. 


Punitive damages for wrongful death, 
Greer v. Parsons, 368. 


STOP AND FRISK 
Drug corner, State v. Butler, 227. 


SUPREME COURT 


Election for unexpired portions of terms, 
Brannon v. N.C. State Board of Elec- 
tions, 335. 
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SYMPATHY 

Instructions on mitigating circumstances, 
State v. Hill, 387. 

TAPE RECORDING 


Authentication without voir dire, State 
v. Holder, 462. 


Use in closing argument, State v. Holder, 
462. 

TENDS TO SHOW 

Use in instructions not expression of opin- 
ion, State v. McKoy, 7381. 

THREAT 

Relevancy to show intent, State v. Hill, 
387. 

TRANSCRIPT 

Denial of jury’s request for, State v. 
Hudson, 122. 

TRANSFERRED INTENT 


Instruction on, State v. Locklear, 239. 


UTILITY RATES 

Inerement for future stock issuance costs, 
State ex rel. Utilities Comm. v. Public 
Staff, 215. 

VENUE 

Change for pretrial publicity, State v. 
Reeb, 159. 

VERDICT FORM 

Order of issues in capital trial, State v. 
Hill, 387. 

VICTIM 


Use of expression in charge, State v. 
Hill, 387. 


WORD AND PHRASE INDEX 


VOIR DIRE 


Admissibility of challenged identification 
without, State v. Butler, 227. 


Attempt to stake out jurors, State v. 
Hill, 387. 

Death penalty views, State v. Hill, 
387. 


Individual, State v. Reeb, 159. 


VOLUNTARY DISMISSAL 


Beginning of one-year savings provision, 
Thompson v. Newman, 709. 


VOLUNTARY INTOXICATION 


Ability to premeditate and deliberate, 
State v. Reeb, 159. 


WRITTEN INSTRUCTIONS 


Denial of jury’s request for, State v. 
McAvoy, 583. 


Strike-outs and additions, State v. 


Locklear, 720. 


WRONGFUL DEATH 


Failure to join claim with parents’ claims, 
Greer v. Parsons, 368. 


Stillborn child, Greer v. Parsons, 368. 


WRONGFUL DISCHARGE 


Minimum wage, Amos v. Oakdale Knit- 
ting Co., 348. 

Public policy exception, Amos v. Oakdale 
Knitting Co., 348. 

Separate claim for bad faith discharge, 
Amos v. Oakdale Knitting Co., 
348. 


ZONING 


Deck, Town of Pine Knoll Shores v. | 
Evans, 361. 

Economic waste, Town of Pine Knoll 
Shores v. Evans, 361. 

Setback, Town of Pine Knoll Shores v. 
Evans, 361. 
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